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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1914. 


DRAINAGE DISTRICT, APPELLEE, V. CHICAGO, BURLINGTON 
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& QUINCY RAILROAD COMPANY, APPELLANT. 
FiLrep ApriL 17, 1914. No. 17,476. 


Constitutional Law: DRAINAGE DISTRICTS: VaLipiTy oF StaTuTE. The 
drainage act of 1905 (laws 1905, ch. 161) reexamined, and para- 
graphs 1 and 2 of the syllabus in Barnes v. Minor, 80 Neb. 189, re- 
affirmed. 


DurE Process. Section 5, ch. 161, laws 1905, ex- 
amined, and held not void as wanting in due process under the fed- 


‘eral constitution. 


: Eminent DomMaIN: CoMPENSATION. Section 12, eh. 
161, laws 1905, examined, and held, not void as authorizing the tak- 
ing of property without due compensation to the owner thereof; nor 
does the fact that it allows a drainage district two years from the 
filing of the report of the commissioners or appraisers appointed ° 
to ascertain the compensation to be made to the owners or parties 
interested, within which to enter upon and appropriate the lands 
appraised, render the act void as being in conflict with section 13, 
bill of rights, constitution of 1875. 


VaLipiry oF Statute. Section 36, ch. 161, laws 
1905, examined, and its validity not determined, but held, that, even 
if void, its invalidity would not render the entire act void. 


The act of 1905 (laws 1905, ch. 161) ex- 
amined in re the question as to whether or not the act is void in 
conferring public functions upon private corporations, and Neal v. 
Vansickle, 72 Neb. 105, and Drainage District No. 1 v. Richardson 
County, 86 Neb. 355, upholding the act, reaffirmed. 
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6. Evidence: Surriciency. The evidence referred to, but not set out in 
the opinion, examined, and held sufficient to sustain the finding and 
judgment of the district court as to the benefits received by defend- 
ant from the system of drainage of the plaintiff district. 


7. Drains: AssEssMENT: Rarnroaps. Section 19, ch. 161, laws 1905, 
examined, and held sufficient to authorize the legislature to confer 
upon the supervisors of a drainage district, organized under such 
act, the power to assess a railroad company for special benefits ac- 
cruing to it from a drainage improvement, the same as private indi- 
viduals, and in proportion to the benefits conferred by such dis- 
trict. ; 


: : Orrset. The defendant, for the protec- 
tion of ‘its railroad right of way, road-bed, bridges and other property, 
dug two ditches, in and by which the channels of the Nemaha river 
and Linn creek were straightened at two given points within the 
limits of the district subsequently organized by plaintiff, thereby 
accelerating the flow of water in those streams, and to the extent 
thereof specially benefiting defendant’s property. After the organ- 
ization of plaintiff district it inaugurated a general system of drain- 
age, which consisted of straightening the channels of said two streams 
from points above to points below the ditches so dug by defendant, 
and, in digging its ditches for the purpose of carrying out such 
general system of drainage, it extended the ditches so dug by defend- 
ant, both above and below such ditches, thereby appropriating the 
same and making them a part of its general system of drainage. 
Held, that defendant is entitled to set off, against the special benefits 
which it has derived from the entire scheme of drainage, that portion 
of such benefits as was caused by the work which it had itself done 
in producing those benefits; and that the rule for determining the 
amount of such offset is the sum which it would have cost plaintiff 
to dig those portions of its general drainage ditches which the de- 
fendant had previously dug. 


APPEAL from the district court for Pawnee county: 
JOHN B. Raper, Jupce. Affirmed on condition. 


Byron Clark and C. C. Flansburg, for appellant. 
Kelligar € Ferneau and A. R. Keim, contra. 


Fawcett, J. 

Defendant appeals from a judgment of the district court 
for Pawnee county, in a trial had in that court on an ap- 
peal by the defendant from the action of the board of 
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supervisors of plaintiff, fixing the amount of special bene- 
fits accruing to the defendant from the operations of 
plaintiff in providing new channels and straightening. the 
Nemaha river and Linn creek, in Pawnee county. The 
several assignments of error presented and argued in de 
fendant’s brief will be considered in the order in which they 
appear therein. P 

The first assignment assails the constitutionality of the 
law under which the plaintiff district was organized, being 
the act of 1905. Laws 1905, ch. 161. This assignment is 
divided into subdivisions from A to F, inclusive. 

Under subdivision A it is claimed that “Corporations, 
under the constitution, must be created by general law. 
A law giving courts the power in their discretion to create 
corporations by judicial decree violates such provision.” 
We think the point here made is fully covered and cor- 
rectly disposed of adversely to defendant’s contention in 
Barnes v. Minor, 80 Neb. 189. 

In subdivision B it is contended that “the act of 1905 
is void as denying the equal protection of the laws under 
the federal constitution.” In Barnes v. Minor, supra, it 
is said (p. 194): “It seems clear that neither a county 
nor a railroad company, under the circumstances shown 
to exist in the case at bar, is a necessary party to the 
proceeding in the district court to declare the drainage 
district a public corporation.” ‘Counsel say in their brief 
that this construction by the court is the basis for their 
second contention; that the drainage law is unconstitu- 
tional because it denies to the railroad company the equal 
protection of the law. It is argued that a railroad com- 
pany, by this holding, cannot become a member of the 
drainage district, cannot be incorporated within the bound- 
aries or be a member of the drainage district, so that it 
is unnecessary to name it as a landowner or to summon © 
it into court as other landowners are brought in; that 
every other landowner is summoned, has a right to appear, 
and under section 8 of the act may file objections; that, act- 
ing under the construction of the statute given in Barnes 
v. Minor, supra, defendant was not brought into court and 
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given an opportunity of showing those things which other 
persons, who were brought in, were permitted to show. 
We think the discussion in Barnes v. Alinor, supra, fairly 
answers the argument made on this point. In that opin- 
ion it is said (p. 193): “From the nature of quasi public 
corporations, such as counties, and public service corpora- 
tions, like railroad companies, it would seem clear that 
neither of them could become a member of a drainage dis- 
trict. From the very nature of their organization, and the 
powers conferred upon them by law, they would be unable 
to exercise the duties and claim the privileges required 
of and given to private owners of land situated within 
such district.” As argued by counsel for plaintiff in their 
brief, if a railroad company is assessed for a benefit aris- 
ing from the construction of a drainage improvement, and 
it has notice of the assessment, and a time and place fixed 
for a hearing, and actually is heard on its objections, and 
is accorded an appeal to the courts on the justice of such 
assessment, it occurs to us that such company has had 
due process of law, and the equal protection of the law, 
and it is not in a position to complain because it was not 
summoned into court as a party on the preliminary pro- 
ceedings for the organization of such district. 

In subdivision C it is argued that “the act is void as 
wanting in due process under the federal constitution.” ‘ 
The gist of this contention is that the tribunal which levies 
the assessment is disqualified by reason of the interest of 
the individual members comprising said board. This board 
is by statute made to consist of landowners within the 
district, and it is argued that they therefore sit in judg- 
ment, not only upon their own claims, to determine the 
amount of their own assessment, but the assessment of 
every other individual in the district; that a judgment by 
such a tribunal does not constitute due process. This con- 
tention was considered in Nemaha Valley Drainage Dis. 
trict v. Marconmt, 90 Neb. 514, 525, and decided adversely 
to defendant’s contention. The argument now made upon 
this point fails to shake our confidence in that case. 
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Under subdivision D it is argued that “the law is void 
because it authorizes the taking of private property with- 
out compensation to the owner thereof.” Section 12 of 
the act provides that the drainage district shall have the 
right to the appointment of a commission to ascertain the 
compensation to be made to owners or parties for right of 
way ; that the same proceedings for condemnation of right 
of way shall be had as provided by law in condemnation 
proceedings by railroads; that property shall not be en- 
tered upon or appropriated by the district until the dam- 
ages awarded are paid to the county judge for the use of 
the owner; and that, if the property is not taken and paid 
for within two years from the time of condemnation, the 
proceedings shall abate at the cost of the district. It is 
argued that in the case at bar there is no fund whatever for 
the payment of defendant’s right of way; that the special 
assessment may or may not be paid; that the amount of 
the levy may or may not be sufficient; that, until the fund 
is actually paid “or provided for,” no condemnation can 
be had. It will be conceded that no condemnation can be 
had until the fund for the payment of the land is actually 
paid “or provided for.” Under the provisions of section 
24 of the act, a contract cannot be let until after the levy 
of the assessment provided for in section 18, and, of course, 
no lands are needed or are taken until the construction 
work is to be entered upon. The record shows the total 
benefits levied against the property in this district to be 
$331,555, which is levied against agricultural lands within 
the district. The cost of the improvements are estimated 
at $107,982, so that there remain benefits unlevied and un- 
collected, which are subject to levy and collection, to pay 
for right of way, damages, and other items of cost, over 
$200,000. As the assessments are by section 21 made a 
lien “against the said property assessed,” the fact that the 
Special assessments may or may not be paid can only de- 
pend upon the question as to whether or not the work is 
ever entered upon. In the present case, we are not left in 
doubt upon that point, as the work has been entered upon. 
The fear, therefore, that the special assessments may not 
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be paid, or that the amount of the levy may not be suffi- 
‘cient, appears to us quite groundless. It is urged that it 
is unfair to allow a corporation to condemn property and 
appraise damages to-day and take no further action for 
two years, and then, when the property has risen greatly 
in value and the damages would be much enhanced, per- 
mit the corporation to then elect to pay the damages and 
appropriate the property. Possibly this may be unfair, 
but it is within the law, as enacted by the legislature, and 
we do not think is in conflict with section 13, bill of rights, 
constitution of 1875. 

Under subdivision E it is claimed that “the act is void 
because it denies the right to enjoin void assessments, but 
requires payment thereof to the county treasurer; denies 
any recovery from the party to whom payment is made.” 
This refers to section 36 of the act, which provides that 
the collection of assessments to be levied to pay for the 
location, construction, maintenance or repair of any ditch, 
etc., “shall not be enjoined nor declared void; * * * 
and no injunction shall be allowed restricting the collec- 
tion of any assessment until the party complaining shall 
first pay to the county treasurer the amount of his assess- 
ment, which amount so paid may be recovered from said 
district in any action brought for that purpose in case 
said injunction is made perpetual.” We are unable to 
discover the materiality of this assignment of error as 
applied to the issues in this case. This is an appeal from 
a judgment of the district court, based upon an appeal 
from the action of the board of supervisors of plaintiff 
district in levying an assessment against defendant over 
its written protest and objections filed with and heard 
by the board at the time of making the assessment. No 
pleadings were filed in the district court, but the case was 
tried there and must be determined here upon the issues 
tendered by such protest and objections so filed with the 
board. In those objections defendant objects to the ap- 
proval of the engineer’s report and every part thereof in 
any manner affecting the classification of the lands ef the 
defendant or its right of way; objects to the apportion- 
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ment of benefits and to the proposed special assessment, 
and to everything connected with the proposed assessment 
of the lands; property, right of way, road-bed, and track 
of defendant, for the following reasons: (1) That the 
track, road-bed, and right of way of the defendant is not 
swampy or overflowed land, and does not come within the 
character of land embraced within the statute concern- 
ing the establishment of drainage districts; (2) because 
the establishment of the drainage district will not and 
ecantiot confer any benefit of any kind upon the right of 
way of defendant or upon its lands located within the dis- 
trict; (3) because the road-bed, track, and right of way 
cannot be affected or damaged by any flood in the Nemaha 
river and within the district that is likely to occur at any 
time, for the reason that defendant has at its own expense 
and at large cost raised its road-bed, traveled track, ties 
and property above the highest flood that can possibly 
occur in said river within the district; (4) because none 
of its land is swampy, marshy, boggy, or flooded, nor does 
its traveled track, road-bed, embankment and right of way 
cross or traverse any swampy, boggy, marshy or over- 
flowed land, and no drain or ditch to carry off surface 
water from any of that character of lands within the 
drainage district could be of any possible benefit to the 
road-bed or right of way of defendant; (5) that the trav- 
eled track, road-bed, and right of way of defendant is ele- 
vated to such a degree that it is not subject to overflow, 
does not need the protection of any drainage canal, and 
would not be benefited in any manner or to any extent by 
the construction of the canal contemplated by plaintiff; 
(6) “because any assessment levied against the right of 
way lands, track, road-bed or property of this railroad 
company would be a taking of its property without any 
compensation, would confer no benefit upon this object- 
ing railroad or its right of way, road-bed or other prop- 
erty mentioned.” During the hearing, by leave of the 
board, defendant amended its objections so as to claim 
the sum of $18,000 against the plaintiff’ district on the 
ground that it appeared from the evidence at the hear- 
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ing and the plat filed that the project contemplated the 
adoption and use, as a part of plaintiff’s plan, of the cut- 
off made by defendant in section 20, which it had made at 
its own cost and after purchasing the right of way there- 
for at a cost of $11,000, and also uses and adopts the work 
done in straightening Linn creek at a cost to defendant 
for labor and right of way of $6,000, and that the taking of 
such property by the drainage district, without any com- 
pensation, is in violation of the law and constitution. In 
the light of the issues as thus made, the only considera- 
tion we need now give to section 36 is to determine whether 
or not that section, even if void, would render the entire 
‘ act void. We cannot so hold. An examination of section 
36 shows that every provision therein might be stricken 
down without in any manner affecting or impairing the 
remainder of the act. 

In subdivision F it is contended that “the act is void 
in conferring public functions upon private corporations.” 
This point has been decided adversely to defendant’s con- 
tention in Neal v. Vansickle, T2 Neb. 105; Drainage Dis- 
trict No. 1 v. Richardson County, 86 Neb. 355. We are 
satisfied with our holding in those cases, and must decline 
to reconsider the question. It follows from what has been 
said that defendant’s first assignment of error must fail. 

By the second assignment it is contended that “there is 
no evidence to show that the railroad company ‘would re- 
ceive any benefit by reason of this improvement.” The 
evidence upon this point is voluminous, so much so that 
we will not attempt to give even the substance of it. Suf- 
fice it to say that we have carefully examined the evi- 
dence submitted on both sides, and, while it must be con- 
ceeded to be conflicting, it is not only ample to sustain 
the finding of the district court, but in our judgment pre- 
ponderates in favor of the same. 

By the third assignment it is contended that “there is 
no power, under the act, to lay any assessment against 
appellant.” Under this head it is argued that, “before 
there can be laid an assessment against a railroad, under 
this act, there must not only be ‘protection, derived from 
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the drainage works and improvements, but the benefit to 
be assessed is limited ‘to the increased efficiency and value 
added thereto by reason of said improvements.’” Section 
19 of the act confers power to assess a railroad for bene- 
fits accruing from a drainage improvement “the same as to 
private individuals, and in proportion to the benefits con- 
ferred by said ditch.” We are unable to discover any rea- 
son why the legislature has not the right to confer this 
power upon a drainage district. The only reason any 
property owner within the district can be assessed is be- 
cause his property is benefited by the improvement, for, 
unless benefits accrue, there is no liability to assessment. 
If, therefore, a railroad company derives protection to its 
road-bed, bridges, and depot grounds, there is no reason 
why it should not be assessed, as increased efficiency and 
added value necessarily follow from such protection. In 
this case the defendant company had nine miles of road- 
bed, at least two bridges, and valuable depot grounds with- 
in the limits of the district. While the evidence is con- 
flicting, it is ample to show that the improvements made 
by plaintiff have been of great value to defendant as to all 
of these items of property. It shows that, by reason of the 
straightening of the Nemaha river and Linn creek, the de- 
fendant’s embankments and other property are relieved of 
the accumulation of water after heavy rains in one-fourth 
of the time that it was relieved before plaintiff’s improve- 
ments were made, and that the work has resulted in les- 
sening the amount of care and work upon the road-bed, in 
the protection and care of its bridges, and in the delay of 
its trains, incident to the action of the water prior to the 
making of the improvements. That‘such a result is a ma- 
terial benefit to the railroad and a manifest increase of its 
efficiency and added value must be apparent even to a 
layman in such matters. The estimate of this value in dol- 
lars and cents may be problematical, but so are many other 
questions of fact which courts are called upon to decide. 
As said in O’Brien v. Schneider, 88 Neb. 479, 482: “No 
system of assessment can bring about absolute equality 
or attain exact justice among property owners or taxpay- 
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ers. The best that can be expected is a substantial ap- 
proximation of burdens according to benefits, and the leg- 
islature is vested with great discretion in providing the 
methods by which that approximation shall be attained.” 

By the fourth assignment it is contended that “the rail- 
road has a right to offset, against any assessment for ben- 
efits, the value of its property taken and used by the drain- 
age district in making improvements and not paid for by 
said district.” It appears that before the plaintiff dis- 
trict was organized defendant at its own expense pur- 
chased a strip of land one-half mile long and 350 feet wide, 
and dug a canal across an ox-bow of the Nemaha river, 
by which the river was diverted into this channel and its 
course thereby straightened, at a cost of about $11,000, and 
that at a cost of about $6,000 defendant made a similar 
straightening of the channel of Linn creek. By the gen- 
eral scheme of drainage adopted by plaintiff it is appro- 
priating the work thus done by defendant. The straight- 
ening of the channels of the Nemaha and of Linn creek are 
both admitted by a stipulation of the parties. It is also 
stipulated that Linn creek is a regular water course with 
channels and banks, and that the Nemaha river is one of 
the regular streams of the state; that the plaintiff in lay- 
ing out its plan of drainage straightened out Linn creek 
and the Nemaha river both above and below the channels 
cut by defendant. It is further stipulated: “(7) That 
the cut-off channels of both Linn creek and the Nemaha 
river thereby became part of and were incorporated in the 
canal and ditches of the said drainage district. (8) No 
condemnation proceedings were had, and no contract, or 
payment made by the drainage district to the railroad 
company for either of the cut-off channels. (9) That, if 
the drainage district had made the channel on Linn creek 
which was excavated by the said railroad company, it 
would have been compelled to purchase 2 acres of right 
of way at $60 per acre, and excavate 7,310 cubic yards of 
earth at 10 cents per yard, and to have grubbed out 76 
squares at a total costs of $851; that, if the drainage dis- 
trict had made the channel on the Nemaha river which 
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was excavated by the said railroad company, it would 
have been compelled to purchase 814,acres for right of 
way at $60 per acre, and excavate 27,600 cubic yards of 
earth at 8.25 cents per yard, at a total cost of $2,787. It 
is agreed that the two blue-prints marked defendant’s ex- 
hibit 3 are correct representations of the location of the 
cut-offs mentioned and the territory through which the 
streams mentioned pass.” 

An examination of the blue-prints referred to shows that 
the two cuts made by the defendant company now form a 
part of the continuous scheme of the straightening of these 
two streams. The defendant contends that, plaintiff hav- 
ing appropriated “the labor and property of the railroad 
company, built by the railroad company for its own pro- 
tection,” it must pay to the railroad company “the rea- 
sonable value of its property.” Plaintiff contends that 
there is no legal theory upon which it can become liable 
to the railroad company for the expense incurred by it 
in the construction of these cut-off channels, for the rea- 
son that it is not claimed that liability in this respect 
rests on contract, express or implied, and that, if the de- 
fendant can offset or recover in any manner the expense 
of this work, it must found its claim on some recognized 
theory of legal liability. It is argued that these improve- 
ments were made in 1897, long before the drainage im- 
provements were deemed necessary or even possible in that 
section of the state; that the expense was incurred in the 
betterment of the track, grade and embankment of the de- 
fendant, and to enable it to keep its track in condition 
for transportation of goods and passengers; that when a 
cut-off is constructed from one bend to another, and the 
water of a stream flows through the cut-off, then the cut- 
off is the river, just as much as any other portion of the 
stream ; that this is just as true of Linn creek and of the 
Nemaha river, and the stipulation agrees that each of the 
cut-off channels became part of the stream; that the com- 
pany could not claim any proprietary interest in either 
of these streams, or that it had any power to change the 
course of the running waters of either, and the fact that 
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neither the state nor any private citizen interfered to pre- 
vent such use of the streams cannot be construed as im- 
parting life or vitality to its claim for compensation; that 
defendant’s act in this respect was a violation of the pub- 
lic right in these streams, and cannot be made the basis of 
a claim of legal liability against any other corporation 
which comes along later and lawfully and rightfully em- 
ploys the channel as part of a public improvement; that 
plaintiff did nothing which in any manner affected the 
rights, interests or property of the defendant; that, when 
it examined the valley with a view to designing drain im- 
provements, this cut-off channel was found in operation, 
and what plaintiff did was to construct similar channels 
above and below on lands purchased by it, and the waters 
of the stream still continue to flow through the railroad 
cut as they formerly did; that, even if some legal princi- 
ple existed upon which a liability for the claim could be 
predicated, a set-off or counterclaim cannot be presented 
and sustained in this proceeding; that under certain sec- 
tions of the act the board of supervisors, acting on the re- 
port of the engineer, and after due notice, hears all ob- 
jections which property owners desire to present to the 
proposed assessment of benefits, and this procedure in- 
cludes railroads; that after ascertaining the benefits to all 
property within the district the drainage board fixes and 
assesses the benefits, assessing to each property its due 
proportion, and then apportions the cost of construction 
to each property; that from this procedure any person 
aggrieved may appeal; that under other sections of the 
act a different procedure is provided for the ascertainment 
of any damages that arise out of or for the construction 
of the iniprovements, which procedure ultimately leads to 
a trial by jury; that this is true, whether the damage 
comes from a direct condemnation action, or flows indi- 
rectly from some other form of injury; that it thus appears 
that, in the ascertainment of the amount of benefits and 
the levy of the amount of tax for apportionment of cost 
of construction which will be paid by any particular prop- 
erty, the forms of procedure are practically the same as 
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those employed under the general law for the ascertain- 
ment and levy of any other form of tax for the use of city, 
county and state governments; and that the ascertainment 
of damages, if any, is a regular court proceeding, culmi- 
nating in a jury trial; that under this condition of legis- 
lation damages or claims in the nature of set-off or coun- 
terclaim cannot be used against the levy, assessment or col- 
lection of benefits, unless the statute under which the pro- 
ceeding is held so provides, and that in this statute there 
is no authority for any such proceeding; that in Nemaha 
Valley Drainage District v. Stocker, 90 Neb. 507, a claim 
for damages was made in a similar proceeding, and both 
the trial court and this court disregarded such claim and 
refused to consider the same in arriving at the amount of 
benefits. They also refer to Nemaha Valley Drainage Dis- 
trict v. Marconnit, 90 Neb. 514. In the Stocker case the 
point under consideration, so far as it appears there, is 
held to have, been ruled by Nemaha Valley Drainage Dis- 
trict v. Marconnit, supra. In the latter case, on pages 
518 and 519, to which counsel for plaintiff particularly 
refer, after considering the point raised, it is said: “But. 
this question is not involved here and is not decided.” 
They also cite cases to the effect. that an assessment on. 
land to pay for levies must be paid without regard to any 
claim for damages or compensation the owner may have 
against the district, the statute authorizing the assessment 
making no provision for set-offs for such claims; that a 
special assessment is a tax, and that a tax is not liable to 
counterclaim or set-off, nor is it subject to execution or 
attachment; that the general trend of authority every- 
where is to the effect that taxes are not debts in the ordi- 
nary sense of that term, but enforced contributions made. 
by the state, which are neither the subject of set-off, nor 
may they be used for that purpose. 

We do not think the cases cited should be applied to the 
case at bar. We think the facts stipulated. by the parties 
present the situation in this case thus: Plaintiff is seek- 
ing to assess the defendant for benefits accruing to it from 
a general system of drainage by straightening for a con~ 


14 NEBRASKA REPORTS. [Vov. 96 
Drainage District v. Chicago, B. & Q. R. Co. 


siderable distance the channels of the Nemaha river and 
Linn creek. This straightening of the channels of these 
two streams extends from points above to points below 
the road and other property of defendant. For a certain 
distance the channel of each of these streams haG already 
been straightened by and at the expense of the defendant. 
Defendant has been specially benefited by this system of 
drainage, but it was benefited by that part of the system 
which it made before the plaintiff district made its part. 
To the extent that defendant was benefited by what it had 
done in the way of straightening these two channels prior 
to the organization of the district, the district by its opera- 
tions has not benefited the defendant. If the defendant 
had not done this work itself, the plaintiff would have 
been compelled to do it. In that case the entire benefit 
which the defendant derives from the drainage scheme 
would have been properly assessable against it; but 
we are unable to see why it should be assessed for 
benefit which it has received from the. work which it had 
itself done. To so hold would be unjust and inequitable. 
To the extent, therefore, of the expense which the plaintiff 
would have had to bear had it done the work which the 
defendant had already done, the defendant has not been 
benefited and should not be assessed. It is not, therefore, 
strictly speaking, a case of taking property from the de- 
fendant. Conceding that the defendant had no proprie- 
tary right in the channel of the river which it had created, 
we nevertheless think that it had a right to have deducted 
from the benefits which it has derived from the entire 
scheme of drainage by straightening these rivers the value 
of what it has itself done in producing those benefits. 
In County of Blaine v. Brewster, 32 Neb. 264, Brews- 
ter owned a bridge across the North Loup river. The 
county commissioners subsequently located a public road 
to and over the bridge and appropriated the same by the 
‘public. An appraiser was appointed by the commission- 
ers, who fixed the value of the bridge at $610. A claim for 
that amount was filed against the county and rejected by 
the board. Brewster then appealed to the district court, 
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where judgment for the amount of his claim was rendered 
in his favor, and that judgment was approved by this 
court. In the concluding paragraph of the opinion it is 
said: “A public road was created in this case across the 
bridge, evidently for the purpose of enabling the county 
to appropriate the bridge in question. It thereupon be- 
came a public bridge and has been used by the public ever 
since. It is but justice, therefore, that the defendant in 
error be paid the value of the same.” Bearing in mind 
the fact that Brewster’s bridge was across a public stream, 
in which he had no proprietary right, the analogy be 
comes plain. In that case the public laid out a road to 
each end of the bridge and appropriated the bridge. In 
the case at bar the district located ditches both above and 
below and connecting with the ditches which had been dug 
by the defendant. It thereby appropriated the work which 
the defendant had done in digging those ditches. We 
think it is but justice, therefore, that the defendant be al- 
lowed the value to plaintiff of defendant’s contribution 
to the continuous ditch which now constitutes the main 
work of improvement done by the plaintiff, and for which 
it is levying an assessment.upon property within the dis- 
‘trict. The stipulation shows that, if plaintiff had dug the 
two channels which had been dug by the defendant, the 
cost to it would have been: For the cut in the Nemaha 
river $2,787, and for the cut in Linn creek $851, a total of 
$3,638. This amount the court should have permitted de- 
fendant to offset against the amount of benefits as found 
by the court. 

If plaintiff, within 60 days from the handing down of 
this opinion, enters a remittitur in this court of $3,638, 
the judgment of the district court will stand affirmed. 
Failing so to do, the Judgment will stand reversed, and 
the cause remanded. 

AFFIRMED ON CONDITION. 


LETTON, J., dissenting in part. © 
I am unable to concur in the doctrine set forth in the 
eighth paragraph of the syllabus. To hold that this court 
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has the right or the power arbitrarily to assume that the 
cost of excavating the cut-off channel is a proper deduc- 
tion to be made from the special assessment of benefits 
made by the proper officers of the district, and has juris- 
diction to offset the same against the sum assessed, is, in 
my judgment, opposed to every authority upon the sub- 
ject, and is unauthorized by law. No authority has been 
presented by the appellant or in the opinion to sustain 
such an offset, and every authority I have been able to 
find is directly against it. “In the absence of specific 
statutory provision, no set-off can be allowed.” 1 Page 
and Jones, Taxation by Local and Special Assessments, 
- sec. 73, citing many cases. The question is fully discussed. 
in Hedge v. City of Des Mownes, 141 ‘Ta. 4. 

The statute requires the engineer, in the first place, to 
make an estimate of the benefits sustained, and provides 
for the filing of objections before the board of supervisors. 
to 'the assessments stated in his report; that a hearing 
shall be had upon such objections, and if the board finds. 
the “assessment of benefits to the lands and other prop- 
erty to be in any respect inequitable, either less than or in 
excess of the benefits accruing to the lands and property 
from the drainage improvements, or in any particular un- - 
fair or unjust, they shall so order, and they shall there- 
upon so amend, adjust and equalize the classification and 
benefits as may appear fair, just and equitable to them.” 
Rev. St. 1918, sec. 1822. An appeal may be taken to the 
district court, which “shall hear and determine all such 
objections in a summary manner as a case in equity, and 
shall increase or reduce the amount of benefit on any 
tract where the same may be required in order to make the 
apportionment equitable.” Section 1824. Section 1816 
of the same statute gives the district the right to acquire 
“any real estate, easement or franchise” necessary for 
right of way, and provides that damages shall be paid. 
It was settled in the early history of this state that county 
commissioners or other boards with special powers granted 
by statute could exercise no powers not specifically granted 
to them or incidentally necessary to carry them into ef- 
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fect (AfcCann v. Otoe County, 9 Neb. 324; Lancaster Coun- 
ty v. Green, 54 Neb. 98) ; and it is equally well settled that 
‘upon appeal from such tribunals neither the district court 
nor the supreme court is vested with any greater or wider 
jurisdiction than that conferred on the original tribunal. 
Blaine County v. Brewster, 32 Neb. 264, cited in the opin- 
ion, is not authority for the holding, but, on the contrary, 
supports the view taken by the writer. Jn that case the 
county had taken the bridge, but proper proceedings had 
been taken under the statute to ascertain the damages by 
the appointment of an appraiser, and an award was made 
which the county perused to pay, but the courts on ap- 
peal enforced. 

Appellant argues that this is an equity case, and that 
a court of equity having obtained jurisdiction will retain 
it for all purposes; but this is a mistake. While under the 
statute the procedure on appeal follows the method in 
courts of equity, the whole proceeding is purely statutory, 
and neither the district court nor this court has any greater. 
powers than the board of supervisors of the drainage dis-. 
trict. 

If the original estimate of the engineer or the findings: 
of the board of supervisors had shown that the benefits to. 
the road-bed, etc., derived by the railroad company by rea-. 
son of the excavations made by it which had been taken 
and used by the district amounted to a definite sum, and 
that the total benefits to its property within the district: 
by reason of the general scheme of drainage had amounted 
to a greater sum, an assessment derived by deducting the. 
partial benefits caused by the excavations, from the total 
benefits derived from the general scheme would show the 
actual benefits derived, but there is no evidence in the rec-~ 
ord upon which such an assessment can be predicated. 
The testimony of the engineer for the district is that the 
benefits to the whole nine miles of road: amount to a defi- 
nite sum, and there is no proof as to the monetary value 
of the benefits arising from the construction of the short 
cut-offs. , 
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For these reasons, I cannot agree to the proposition em- 
braced in the eighth paragraph of the syllabus or that 
portion of the opinion upon which it is based. 


SEDGWICK, J., dissenting. 

I think that the supervisors of the district in determin- 
ing the benefits received by any person or corporation 
should consider all the equities arising in favor of the 
person whose benefits they are determining, and the courts 
should do the same on appeal. The benefits to the rail- 
road company by the improvements of the district should 
be determined by considering the improvements made by 
the railroad company itself, and the company should be 
held liable only for the additional benefit caused by the 
district improvements, as expressed in the dissenting opin- 
ion of Mr. Justice Letton. I cannot agree to the rule ex- 
pressed in the eighth paragraph of the syllabus. 


Davip P. EGNER, APPELLEE, Vv. Curtis, TOWLE & PAINE 
COMPANY, APPELLANT. 


Firuep Aprin 17, 1914. No. 17,540. 


1. Trial: Jury: Vorr Dire Examination. Where a defendant, in a 
personal injury action, is indemnified by an employers’ casualty in- 
surance company, it is proper for plaintiff’s counsel to show such 
fact when impaneling the jury, and to inquire of each juror upon 
his voir dire if he is a stockholder or agent, or in any manner inter- 
ested in such company. 


° 


2. Evidence: AcTION For PERSONAL INJURIES: ADMISSIONS. In an ac- 
tion for personal injuries, plaintiff, to prove an admission of lia- 
bility, may show a demand made on defendant for payment for his 
injuries, and that defendant, through its general manager or duly. 
authorized agent, made such admission. 


And in such a case, if such general man- 
ager or duly authorized agent puts a refusal of defendant to pay 
solely on the ground that it is insured and for that reason it cannot 
pay, plaintiff is entitled to have the conversation admitted and the 
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evidence submitted to the jury, under suitable instructions, for them 
to determine what the true import of the conversation was. 


Trial: WITNESSES: EXAMINATION. It appears that after plaintiff 
was injured a physician, unknown to, and without authority from, 
him, was called to treat his injuries, and without any subsequent 
employment by plaintiff continued to treat him for a considerable 
period of time. Upon the trial plaintiff’s counsel called such phy- 
sician to the witness-stand, and attempted to show by him who employed ~ 
him. Held, not misconduct on the part of counsel. 


: ARGUMENT OF CoUNSEL. Ordinarily, in a civil action, state- 
ments made by plaintiff’s counsel in his closing argument will not 
justify a reversal of the judgment, where it appears that exception 
was taken to the statement at the time it was made, the exception 
sustained, and the jury duly admonished by the court. 


Appeal: Harmuess Error. The fact that plaintiff, in a personal 
injury suit, is permitted, over objections, to show that he has a 
family consisting of a wife and four children will not be held to be 
prejudicial error, where it does not appear that the admission: of such 
testimony could have influenced the jury in arriving at the amount 
of their verdict. 


Instructions Approved. The action of the court in refusing certain 
instructions requested by defendant, and in giving the instructions 
given by the court on its own motion, examined and approved. 


Appeal: Conriictina Evipence. The verdict of a jury, rendered 
upon conflicting evidence and sustained by the trial court, will not, 
ordinarily, be disturbed on appeal. 


APPEAL from the district court for Lancaster county: 
NOOLN Frost, JUDGE. Affirmed. 


Morning & Ledwith, for appellant. 


George W. Berge, contra. 


FAWCETT, J. 

From a judgment of the district court for Lancaster 
unty, on a verdict for $3,000 in favor of plaintiff in an 
tion for personal injuries, defendant appeals. 
Defendant is a corporation, and, among other things, is 
gaged in running a planing mill. In connection with 


its business it owns a four-story building and has in use 
therein a freight elevator. The petition alleges: That the 


de 


fendant, through its foreman, ordered plaintiff, who was 
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one of its employees, to leave his work in another part 
of the building and help the foreman break a hole in the 
pit of the elevator shaft, for the purpose of permitting 
accumulated water to run into an adjacent sewer; that 
there was about a foot of water in the pit; that as soon 
as they entered the pit the foreman directed plaintiff to 
~ reach down into the corner and into the water where the 
foreman had been digging a hole during the forenoon, for 
the purpose of removing a stone or obstruction in the pit, . 
so as to let the water flow out; that plaintiff, in stepping 
down to reach the stone, and on account of the water in the 
pit, was obliged to and did place his right hand against 
the wall of the elevator shaft in order to support himself, 
and while so stooping down and endeavoring to reach the 
stone with his left hand, and while in the exercise of due 
care and caution, and without any fault or negligence on 
his part, the elevator was suddenly moved upward, throw- 
ing the counterweights, suspended by ropes attached to 
the elevator, and weighing approximately 2,500 pounds, 
onto the right hand of plaintiff, thereby completely crush- 
ing and breaking the bones of his right wrist and arm and 
completely and permanently destroying his right hand. 
Numerous grounds of negligence on account of what had 
‘happened are alleged in the petition, among them negli- 
gence of the defendant in directing plaintiff “to go into 
said elevator basement, without notifying him that said 
elevator was not fastened or chained, as was the custom 
when working about said elevator, and because of the nee- 
ligence of the defendant in not fastening or chaining said 
elevator while plaintiff was directed to work under the 
same.” The trial court withdrew from the consideration 
of the jury all of the acts of negligence charged in the 
petition except these two. The answer admits the corpo- 
rate character of defendant, the business in which it was 
engaged, and that plaintiff was in its employ at the time 
he received the injury set out in the petition; alleges that 
he had been so employed for several weeks; that the labor 
in which he was engaged at the time he received the injury 
was within the scope and terms of his employment; denies 
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in detail all the acts of negligence alleged in the petition ; 
and alleges contributory negligence. The reply is a gen- 
eral denial. 

The assignments of error argued in defendant’s brief 
will be considered in the order in which they are therein 
presented. 

Misconduct of plaintiff and his attorney. When the 
jury were being impaneled, counsel for plaintiff, in exam- 
ining the first juror, asked: “Mr. Fox, are you acquainted 
with the American Fidelity Company, or Williams & 
Walt, its agents?” An objection was made to this ques- 
tion on the ground that neither the Fidelity Company 
nor Williams & Walt are “parties to this suit, or con- 
nected therewith.” The objection was sustained, and no 
further question of that kind was asked by counsel for 
plaintiff in his voir dire examination of the jury. De- 
fendant argues that, notwithstanding the fact that the 
objection was sustained, to ask the question and make it 
necessary for defendant to object was misconduct, enti- 
tling defendant to a new trial. We are unable to give our 
assent to this contention for two reasons: First, in our 
judgment, it could not have prejudiced the defendant with 
the jury; second, the error of the court was in not over- 
ruling the objection, as it should have done. Upon this 
point we concede that the authorities, cited from other 
states, are conflicting; but we think the correct rule is the 
one announced in Foley v. Cudahy Packing Co., 119 Ia. 
246; Brusseau v. Lower Brick Co., 183 Ia. 245; Spoonich 
v. Backus-Brooks Co., 89 Minn. 354; Antlete v. Smith, 97 
Minn. 217; Citizens Light, Heat & Power Co. v. Lee, 62 So. 
(Ala.) 199; Swift v. Platte, 68 Kan. (on rehearing) 10; 
Troquois Furnace Co. v. McCrea, 191 Ill. 340. In Spoonick 
v. Bachus-Brooks Co., supra, it is said (p. 359): “It is 
no answer to this to say that the insurance company is not 
named as a party to this action, for the bias of the juror 
is not to be determined by this fact. Nor is it an answer 
to say that counsel may protect his client by using a per- 
emptory challenge. It is his right first to learn the facts, 
and he must do so to exercise intelligently his right to 
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challenge peremptorily. The authorities all go to show 
that a very insignificant interest in the result of an ac- 
tion, and frequently a very trifling relationship to one of 
the parties, is sufficient to disqualify a person from sitting 
as a juror. In order to secure to litigants unbiased and 
unprejudiced jurors, we are compelled to hold that plain- 
tiff’s counsel had a right to ascertain whether there was 
such a relationship between the persons called as jurors 
and the insurance company, a corporation vitally inter- 
ested in the result, which would disqualify these persons, 
because, by implication, they would be biased and preju- 
diced.” 

It is further argued under this assignment that plain- 
tiff’s counsel, “under the pretext of trying to get his client 
to testify to a statement made by Mr. Towle, general man- 
ager and treasurer of the defendant, as to defendant’s 
liability, sought through several pages of record, over 
repeated objections, to draw into the case an alleged state- 
ment of Mr. Towle that the defendant carried insurance 
against liability for such accidents, and he succeeded in 
doing so.” We do not think the record sustains the asper- 
sions thus cast upon counsel. We think it shows, as 
stated by counsel in his brief, that he was earnestly en- 
deavoring to show by his client, who had a very imperfect 
understanding of English, a conversation had with Mr. 
Towle after plaintiff was able to leave the hospital, in 
which Mr. Towle, the general manager, admitted the lia- 
bility of his company, but gave as a reason for not pay- 
ing plaintiff his damage that defendant’s employees were 
all insured, and for that reason defendant could not pay. 
The court ruled so constantly with the defendant through- 
out the examination of plaintiff by his counsel that about 
all counsel for plaintiff obtained was an answer to the 
question, “What did Mr. Towle say about the liability of 
the Curtis, Towle & Paine Company for that injury? A. 
He told me the people is all insured and so it is not right 
to pay me.” This answer was on motion stricken out. 
Thereupon counsel for plaintiff stated: “Q. Mr. Egner, 
we will try it again. Let the reporter read the question.” 
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The question was read, and after persistent objections the 
witness answered: “A. Well, he gave an address and 
sent me over on the office, I guess Williams & Walt.” This. 
answer was stricken out. The court then put the question 
to the witness: “Mr. Egner, in making your answer, con- 
fine your answer to what Mr. Towle said about the Cur- 
tis, Towle & Paine Company. A. That is all what was 
said; he sent me over to the insurance company, and they 
helped me out in the suing.” On motion of defendant 
all of this answer was stricken out except the words, “That 
is all what was said.” Here, again, we think the court 
erred against the plaintiff. Plaintiff, in attempting to 
prove an admission of liability, had a right to show a de- 
mand made on defendant for payment for his injuries, and 
what defendant’s general manager said in answer thereto. 
If the general manager put the refusal of defendant to 
pay solely on the ground that it was insured, and for that- 
reason defendant could not pay, plaintiff had a right to 
show that fact, and have it go to the jury, and leave it for 
them to say whether the true import of the conversation 
was an admission of liability on the part of defendant. 

Anderson v. Duckworth, 162 Mass. 251, holds: “In 
an action for personal injuries occasioned to the plaintiff 
while in the defendant’s employ, it is competent for the 
judge, in the exercise of his discretion, to admit in evi- 
dence the whole of a conversation offered by the plaintiff 
for the purpose of showing an admission of liability on the 
part of the defendant, and in which reference was made by 
him to the fact that he was insured against accidents, with 
a caution to the jury that the fact of insurance is not to 
be taken as an admission by the defendant, and then in 
the charge, after saying again that the insurance is not to 
be regarded as an admission, to leave it to the jury to find, 
under suitable instructions, what the true import of the 
conversation was.” 

It is next urged that counsel for plaintiff was guilty of 
misconduct in the examination of Doctor Hummel, called 
as a witness for plaintiff. The record shows that after the 
injury Doctor Hummel was called to see plaintiff at his 
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(the doctor’s) office, where he found him when he “came 
down.” The doctor testified that he did not know who 
it was that called him; that it was not Mr. Egner; that 
he was not the physician of the Curtis, Towle & Paine 
Company. He was then asked: “Q. What company are 
you a physician for?” An objection to this question was 
sustained. He then testified that Mr. Egner had never 
paid him for his services, nor had the defendant. He was 
then asked: “Q. You are not looking for any pay from 
Mr. Egner, are you? A. Well, I am looking for pay from 
Mr. Egner. I see no reason why he should not pay. He is 
able. I presented the bill to him. Q. He never employed 
you, did he?” The record, as set out in defendant’s brief, 
shows that an objection to this question was sustained, 
yet it gives the answer: “A. I don’t hardly know how to 
answer that, your honor. As I answered before, I was 
called to attend him, and I kept on treating him until he 
quit coming. Q: Where were you called to attend him; 
what was the reason for it?” Objection sustained. “Q. 
Of course, you expect pay from some source for your work 
on Mr. Egner, don’t you?” Objection sustained. “Q. You 
have already received it, haven’t you? A. Pay for treat- 
ing Mr. Egner? Q. Of some sort? A. No, sir; not a 
penny.” Weare unable to discover how this examination 
of the doctor could have prejudiced the defendant. It is 
too apparent for serious discussion that Doctor Hummel 
is the physician of the insurance #ompany. He was the 
one called to treat plaintiff after his injuries, and treated 
him for a considerable time. Plaintiff was practically 
driven to calling Doctor Hummel to the stand in order to 
properly prove his injuries. If, as a matter of fact, Doctor 
Hummel was the physician of the insurance company, and 
by reason of that fact was called to treat plaintiff after 
his injury, plaintiff had a right to show the fact as a cir- 
cumstance tending to show that defendant recognized a 
liability. In cases of this character, an insurance com- 
pany that has contracted to indemnify a master for inju- 
riés to his servants, but which refuses to pay for those in- 
juries until liability has been fastened upon its client, 
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should in all fairness come forward and openly defend 
the action. If the defendant was not itself resisting plain- 
tiff’s demand, plaintiff had a right to show that fact. If 
some insurance company was defending it under the cover 
of defendant’s name, it was proper to uncover it. We 
know of no rule of justice which permits an employers’ 
liability company to resist a claim, for which it has con- 
tracted to assume liability, under the name of another, 
while denying that privilege to other corporations or pri- 
vate individuals. 

It is further argued under this assignment that counsel 
for plaintiff in his closing argument stated to the jury, in 
substance, that the defendant had not taken much interest 
in the case, and that, in fact, it wanted the plaintiff to 
get a big verdict against it. Exception was taken to this 
statement, and the jury were instructed not to consider the 
remark. In its ruling the court went to the limit in sus- 
taining defendant’s objections, and after the trial was over 
it evidently did not consider that what had transpired 
' could have prejudiced the defendant with the jury, or it 
would have granted a new trial. The trial court, who 
saw and heard what transpired, was not able to discover 
any prejudice, and we are not able to discern any. 

The next assignment is that the court erred in permit- 
ting plaintiff to testify, over defendant’s objection, that 
he had a wife and children. This point is covered by two 
questions and answers: “Q. You gotafamily? A. Yes, 
sir. .Q. A wife and children? A: Yes, sir; wife and four 
children—four girls.” Counsel for plaintiff admits that, 
_while it would have been proper to have excluded this evi- 
dence, it was not error to admit it. Conceding that, 
strictly speaking, it was error to admit it, it affords no 
ground for reversal. When we consider the serious in- 
jury which plaintiff had received, that he was but 37 years 
of age, and the amount of the verdict returned by the jury, 
it is very apparent that no extra allowance was made on 
account of plaintiff’s wife or children. 

It is next urged that the court erred in refusing to give 
instructions 2, 3, 4, 5, 6, 7, 10 and 12, requested by de- 
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fendant. We deem it unnecessary to set out these instruc- 
tions, or to comment upon them, for the reason that every- 
thing contained in them which defendant was entitled to 
have submitted to the jury fairly appears in the instruc- 
tions given by the court. 

The next objection is that the court erred in giving in- 
structions 5, 7 and 11. These instructions are all three so 
clearly in line with the rule in cases of this character, re- 
peatedly sustained by this court, that we shall not take 
the time to consider them. They were properly given. 

The last assignment is that the verdict is contrary to 
the evidence. The court in its instructions withdrew from 
the jury all of plaintiff’s allegations of negligence except: 
“(a) The allegation of plaintiff that the defendant was | 
negligent in directing the plaintiff to go into said ele- 
vator pit and do the work that he was there directed to do, 
without notifying the plaintiff that the elevator was un- 
fastened; and (b) the further allegation that the defend- 
ant was negligent in inviting the plaintiff into said ele- 
vator pit for the purpose of doing what the evidence dis- 
closes he was directed to do, without fastening the ele- 
vator.” The evidence is uncontradicted that the elevator 
was not fastened. The court would therefore have been 
warranted in instructing the jury that that allegation had 
been established. The evidence that plaintiff was sent into 
the pit, without notifying him that the elevator was not 
fastened, is conflicting, but it is sufficient to sustain the 
verdict of the jury. 

Finding no prejudicial error in the record, the judg- 
ment of the district court is 

AFFIRMED. 


Lrrron, J. Being unable to assent to a number of state- 
ments made in the opinion which I deem not essential to 
the disposition of the case, I concur in the conclusion only. 
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1. Masteg aNnp Servant: Ingury To SERvantT: LiaBILITY oF MASTER. 
Where a brakeman on a freight train, without the knowledge or con- 
sent of his master and in violation of its known rules, in the absence 
of the engineer, takes possession of the engine and runs and operates 
the same in switching cars in the master’s yard, and while so engaged 
his fellow brakeman is injured, the master cannot be held liable for 
such injury, even though the injured servant may not have known. 
that the engine was being operated by his unauthorized fellow brake- 
man. 


2. Appeal: Reversau. ‘‘A verdict so clearly wrong as to induce the 
belief on the part of the reviewing court that it must have been found 
through passion, prejudice, mistake, or some means not apparent 
in the record, will be set aside and a new trial awarded.’’ Garfield 
v. Hodges § Baldwin, 90 Neb. 122. 


APPEAL from the district court for Holt county: 
WILLIAM H. Westover, Jupcr. Reversed. 


A.A. McLaughlin, Edgar R. Hart and Wymer Dressler, 
for appellant. 


M. F. Harrington, contra. 


Fawcert, J. 

Appeal by defendant from a judgment of the district 
court for Holt county, in favor of plaintiff, for personal 
injuries. 

Plaintiff was a brakeman on a freight train of defend- 
ant. The train on which he was employed left Norfolk, 
in this state, and was bound for Missouri Valley, in the 
state of Iowa. The briefs filed are quite voluminous. They 
argue a number of questions, notably the question as to 
whether or not the work, in which plaintiff was engaged 
at the time he received his injury, was interstate or intra- 
state business. The question is an interesting one, and, 
were it at all necessary in the determination of this case, 


28 NEBRASKA REPORTS. [VoL. 96 
Fredericks v. Chicago & N. W. R. Co. 


we would gladly consider the able briefs presented upon 
that point. We find it unnecessary to consider any of the 
questions, however, for the reason that we are met at the 
very threshold of the case with the contention of defend- 
ant that the evidence fails to show any negligence on its 
part. This question being decisive of the case, we shall 
consider it and no others. 

The evidence shows that the train reached West Point 
at about 5:20 in the evening. When it arrived there, 
some empty flat cars, used as gravel cars, were standing 
upon the main line. The crew of the freight train switched 
those cars onto a side-track and then ran their own train 
upon another side-track. On account of a strong wind 
that had been blowing, the engine was found to be short 
of coal. By reason of that fact the engine was detached 
from the train, and the engineer, fireman and conductor 
ran it to Scribner, for the purpose of coaling. While they 
were gone, plaintiff and the other brakeman, Uecker, ate 
their supper. The engine returned from Scribner, accord- 
ing to the testimony of plaintiff, “between 6:30 and 7 
o’clock,” when it was headed in on the track where the 
train was standing and coupled on to the caboose. Up to 
this point there is no conflict in the evidence. After the 
engine had been coupled on to the caboose, the overwhelm- 
ing weight of the evidence is that the engineer, fireman 
and conductor all left the train and went to a hotel or 
eating house, where, together they ate their supper. While 
they were eating supper, the plaintiff and his fellow brake- 
man, Uecker, without any instructions or permission from 
either the conductor or engineer, uncoupled the engine 
from the caboose, ran it over onto another side-track, and 
proceeded to the switching of certain cars; Uecker run- 
ning the engine and plaintiff acting as brakeman. While 
they were engaged in this unauthorized work, plaintiff 
undertook to climb down from a flat car as they were ap- 
proaching a switch, for the purpose of manipulating the 
switch when it was reached. In so doing he took hold of 
a stake which was one of a number of stakes upon the 
flat car resting in sockets and used for the purpose of 
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supporting the sideboards of the car when being filled with 
gravel, or other ballasting material. He took hold of this 
stake for the purpose of supporting or steadying himself 
while resting his foot, or possibly both feet, upon the jour- 
nal, or “oil house,” as it is termed by the conductor, so 
as to be ready to drop from the car when they reached 
the switch. The stake either broke or slipped out of the 
socket, causing plaintiff to fall and to receive the injury 
for which he seeks to recover. It is conclusively estab- 
lished that the engineer, fireman and conductor had gone 
to supper and had not returned to the train at the time 
plaintiff and Uecker commenced their independent switch- 
ing, or at the time of the injury. Uecker testified that he 
and plaintiff engaged in this independent work at the sug- 
gestion of plaintiff. Plaintiff denied this, and testifies 
upon his direct examination that the engineer was on the 
engine at the time; but upon cross-examination he says he 
does not know wlio was on the engine. He and Uecker 
both agree that they were in the caboose together at the 
time they decided to do the switching referred to. 
Plaintiff testified, on cross-examination, that he was tak- 
ing his orders from Uecker; “he told me what to do.” 
Previous to that, on direct examination, he had testified : 
“Q. Is five (the freight train) a freight or passenger 
train? A. Passenger train. Q. Who give you directions 
what to do? A. My superior officer. Q. Who was he? 
A. The conductor. Q. Whatis hisname? A. Dorsey.” 
On his direct examination he was asked: “Q. What did 
the engineer do? A. Je was on the engine.” On cross- 
examination he was asked: “Q. When this moving of 
the train was going on, where was the engineer? A. Well, 
he was sixteen carlengths from me. Q. Well, he was on 
the engine, was he not? A. Supposed to be; it was 
around a curve. Q. Do you know whether he was or not? 
A. No, sir; I do not; I think he was.” Further on in the 
cross-examination he was asked: “Q. Did you see the 
conductor or engineer or fireman after they came back 
from Scribner before you got hurt? A. Yes, sir. Q. 
Where did you see them? A. Why, Conductor Dorsey 
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went over to the depot; they all went over there. Q. 
You saw them going over? What did they go there for? 
‘A. Going over there, I suppose Dorsey was going to re- 
port. Q. You were then in the way car? A. Yes, sir. 
Q. And it was then standing on the passing track? A. 
Yes, sir. Q. Where was the engine standing? A. The 
engine was then headed in on the way car. Q. How far 
yaway? <A. Coupled right on. Q. Did you couple that 
engine on to that way car? A. Yes, sir.” He was then 
asked: “Q. Now, after the engine was coupled on to the 
way car, did you see the engineer and fireman go over 
toward the depot? A. I saw Dorsey, and I think the fire- 
man. Q. You saw Dorsey and the fireman? A. Yes, sir. 
‘Q. Was the engineer with them? A. No, sir. Q. Where 
was French (the engineer) then? A. I don’t know, I 
_went down to make this cut, cut off these cars. I started 
up along the track to make the cut. Q. Who told you 
to do that? A. Heine Uecker. Q. Where was he at that 
time? A. He was in the caboose cleaning lamps.” He 
was further interrogated about a statement he had made 
to a representative of the defendant, after he had received 
his injury, as follows: “Q. Did you know at that time, 
when Mr. Hunter was there and you made that statement, 
that this engine which was moving this train wasn’t being 
operated by the engineer at all at the time you were hurt? 
A. No, sir. Q. You did know that the brakeman had no 
business or authority to be running an engine at all, didn’t 
you? A. I don’t think that he has. Q. And you don’t 
think that a brakeman ought to be engaged in cutting out 
cars and moving the train over switches and on the track 
if the engineer and fireman are both absent from the en- 
gine? A. No, sir.” 

We have then this situation: It is clear, beyond pos- 
sible contradiction, that neither the engineer nor fireman 
was on the engine at the time plaintiff was injured; that 
neither the engineer, fireman nor conductor was on or 
near the engine when it was taken by plaintiff and Uecker 
to do the switching referred to. Plaintiff has shown his 
own unreliability as a witness by testifying at first in posi- 
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tive terms that the engineer was on the engine at the time, 
and subsequently admitting that he did not know whether 
he was or not. In fact, his testimony upon every material 
point in the case—in relation to the whereabouts of the 
engineer, in relation to the condition of the stake, and in 
relation to the questions as to. whether or not the car was 
equipped with a grab iron—is too incredible to entitle him 
to belief. But, it is argued by his counsel that the jury 
are the judges of the credibility of witnesses and of the 
weight to be given their testimony; that the jury saw the 
witnesses upon the stand and had a right to take into 
consideration the circumstances under which they were 
testifying and their interest in the result of the suit; in- 
timating that defendant’s witnesses were employees of the 
railroad company and were therefore interested in pro- 
tecting the interests of their employer. We concede, as a 
general proposition, that a jury has a right to take such 
matters into consideration, but there should be offset 
against that the direct and decided pecuniary interest of 
the plaintiff in the result of an action of this character. 
The courts of the country have gone a long way in sus- 
taining the rule that the jury are the judges of the credi- 
bility of the witnesses and the weight of the evidence, but 
cases sometimes arise, like the one we are now considering, 
when to apply that rule would be a travesty upon justice. 
The other well-established rule that a plaintiff must estab- 
lish his case by a preponderance of the evidence should 
not be entirely lost sight of even in an action for personal 
injuries; however much the plaintiff’s unfortunate plight 
may appeal to the sympathy of the court. The evidence in 
this case is so clear that plaintiff’s injury was not the re- 
sult of any negligence on the part of defendant that there 
is no room for disagreement by unprejudiced minds. 

The plaintiff admits that a brakeman ought not to be 
engaged in cutting out cars and moving a train over 
switches, if the engineer and fireman are both absent from 
the engine, andthe undisputed proof shows, not only that 
the engineer did not authorize Uecker to run the engine, 
but that he had no authority to order him to do so. This 
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being true, plaintiff and Uecker were doing work entirely 
outside of the scope of their employment and in defiance of 
the known rules of their employer. That plaintiff knew 
they were doing the work in that manner is to our minds 
clear; but, even if he did not know that Uecker was run- 
' ning the engine, he, knowing that the fireman was away 
from the engine, knew enough to put him upon inquiry 
as to who was, in fact, running the engine. If he failed 
to make that inquiry,.he proceeded with the work at his 
own risk. Indeed, we think the rule is even stronger than 
that. We think it is immaterial whether he knew or did 
not know who was running the engine. The defendant 
was not guilty of negligence, nor could it be held to have 
invited plaintiff to proceed with the braking, if, in fact, 
the engine was at the time being run by an interloper. The 
fact that Uecker was a brakeman on the train did not give 
him any right to take charge of the engine, without the 
knowledge and consent of his employer, and proceed to 
run it. When he did so he was as much an interloper as 
if he had been a “hobo,” stealing a ride, and the defendant 
can no more be held responsible for his act than it could 
be for the act of any stranger. It needs no argument to 
convince even a layman that the defendant would never 
have considered for a moment permitting one of its brake- 
men to operate one of its engines on any part of its rail- 
road, and especially over and across the street intersec- 
tions of a city. ; 

Two servants are employed for the sole purpose of keep- 
ing a master’s automobiles clean and supplied with oil and 
gasoline, neither of whom has authority from the master to 
run one of the engines, but, on the contrary, both are pro- 
hibited by the terms of their employment from so doing. 
Suppose, without the knowledge of his master, one of 
these servants takes an automobile out of the garage and 
while running it runs down his fellow servant. Can the 
master be held liable for an injury caused by his machine 
while it is being so used, even though the servant injured 
did not know that the machine was being run by his un- 
authorized fellow servant? Assuredly not. And suppose, 
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further, that it was a part of the first servant’s duties to 
go to the store for oil and gasoline when needed, and that 
it was the duty of the chauffeur when called upon to take 
the servant to the store for that purpose. Would that 
change the rule so as to make the master liable for the 
unauthorized acts of his servant? Again, we say, as- 
suredly not. We are unable to see why the rule should not 
be the same in the case at bar. 

By instruction No. 2, requested by defendant, the court 
charged the jury: “I instruct you that if you find from 
the evidence that at the time of the injury to the plain- 
tiff, complained of by him, the plaintiff’s fellow brakeman, ~ 
Uecker, was with the plaintiff’s knowledge or by an agree- 
ment made by and between the plaintiff and Uecker that 
he (Uecker), should go upon, run, operate and move the 
engine, and the plaintiff do the switching, and that while 
the switching was being so done the plaintiff was injured, 
then I instruct you that the plaintiff cannot recover, and 
your verdict must be for the defendant.” This instruc- 
tion was as favorable to plaintiff as he had any right to 
expect. It told the jury in plain terms that, if they found 
from the evidence that Uecker was, with the plaintiff’s 
knowledge, operating and moving the engine while plain- 
tiff was doing the switching, plaintiff could not recover, 
and they should return their verdict for the defendant. 
This instruction the jury disregarded. As we read and 
examine this record, it leaves no room for doubt that, to 
say the least, plaintiff knew that Uecker was running the 
engine at the time he received his injuries. Even by his 
changed testimony on cross-examination he admits that 
he saw the fireman and conductor leave the train. He’ 
therefore knew that the fireman was not upon the engine, 
and it would take direct proof to make us believe, or to 
cause us to approve a finding that an experienced engi- 
neer, such as French is shown to have been, would run his 
engine over and across the streets of a city, switching 
cars from one track to another, without the fireman on the 
engine, not only to do the firing but to ring the bell. It is 

96 Neb. 3 
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taxing our credulity too much to ask us to believe such a 
statement. It is evident that the verdict in this case 
“must have been found through passion, prejudice, mis- 
take, or some means not apparent in the record.” In such 
a case we have held that the verdict of the. jury “will be set 
aside and a new trial awarded.” Garfield v. Hodges & 
Baldwin, 90 Neb. 122; reaffirmed in Tyler v. Hoover, 92 
Neb. 221. 

For the reasons above given, the judgment of the dis- 
trict court is reversed and the cause remanded for fur- 
ther proceedings. 

REVERSED. 


Barnes, Rose and Sepewick, JJ., not sitting. 


JOHN J. KUPER, APPELLEE, V. FRANK SNETHEN, APPELLANT. 
Fitep Apri 17, 1914. No, 17,571. 


Fraud: Damaces. In order to sustain an action for fraud and deceit, 
plaintiff must plead and prove actual damage. Deceit and injury 
must concur. 


APPEAL from the district court for Richardson county: 
JOHN B. Raper, Juper. Reversed and dismissed. 


J. H. Broady and James E. Leyda, for appellant. 
Reavis & Reavis, contra. 


FAWCETT, J. 

From a judgment of the district court for Richardson 
county, in favor of plaintiff, in an action for fraud and 
deceit, defendant appeals. 

On October 30, 1905, plaintiff purchased from one Kins- 
loe the west half of section 7, township 1 north, range 27 
west of the 6th P. M., in Red Willow county, in this state, . 
for the agreed sum of “$25 per acre for the actual number 
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of acres that it will survey out.” The land in contro- 
versy, being the west half of section 7, makes it the west- 
ern boundary of the second row of sections in that town- 
ship. As is not unusual in such cases, this half section 
is what is termed a long half section. When the contract 
was entered into, plaintiff paid down $50, was to pay $950 
additional as soon as an abstract was furnished showing 
good title in Kinsloe, and $4,000 was to be paid on or be- 
fore the 1st day of the following March, the balance to be 
settled for by first mortgage. Before the transfer was 
made, plaintiff decided that he would pay all cash instead 
of giving a mortgage for an unpaid portion of the consid- 
eration. This plan seems to have been agreeable to all 
parties concerned. Not having sufficient money himself, 
he negotiated a loan from the defendant for the balance 
needed. At that time both the seller and buyer had the 
idea that the half section contained 331.52 acres, which 
at the contract price would have amounted to $8,287.50. 
Having paid the first thousand dollars, in accordance with 
the terms of the contract, there remained due, under the 
then supposition of the parties, $7,287.50. This sum plain- 
tiff delivered to defendant with which to close the deal. 
Defendant took a draft for that amount with him and pro- 
ceeded to Danbury, in Red Willow county, where the agent 
of Kinsloe resided. A question arose as to the number 
of acres actually in the tract. Kinsloe’s agent, McDonald, 
advised defendant that a survey had been made. This sur- 
vey had been made by a surveyor by the name of Hill in 
1880. An examination of that survey showed that the half 
section contained 378 acres. On that basis the draft which 
defendant had taken with him lacked $1,162.50 of being 
enough to pay for the acreage which the Hill survey showed 
plaintiff would be receiving. Thereupon defendant deliv- 
ered the draft, which he had taken with him, to McDon- 
ald, wrote plaintiff advising him that there was more land 
than they had supposed, and asking him to come to defend- 
ant’s bank. Plaintiff and his father met defendant at the 
bank as requested, and after a conversation, as to the pur- 
port of which there is a conflict between the testimony of 
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defendant and that of plaintiff and his father, plaintiff 
borrowed from defendant the necessary $1,162.50 for six 
months, his father signing the note with him as surety. The 
deed was thereupon delivered, and plaintiff went into pos- 
session of the land and is now in possession of the same. 
The note was promptly paid on the date of its maturity. 

Plaintiff now charges that he in fact only received 
331.52 acres, and that he was induced to pay the additional 
$1,162.50 through misrepresentations fraudulently and de- 
ceitfully made to him at the interview in defendant’s bank, 
above referred to. Counsel for plaintiff in their brief 
say: “In fact, if the jury were not able to find from the 
evidence that the plaintiff had been damaged by the con- 
duct of defendant, of course that would be the end of the 
ease.” This admission of counsel correctly recognizes 
the law governing the present action. Regardless of what 
the defendant may have said to plaintiff about the sur- 
vey known as the Hill survey, or in reference to an ad- 
ditional acreage, which induced plaintiff to make pay- 
ment for such additional acreage, if plaintiff in fact re- 
ceived the amount of land for which he actually paid, then 
he has not been damaged, and his action must fail. Upon 
this point we are unable to discover any real conflict in the 
evidence. The fact as to the number of acres included in 
the tract, which plaintiff obtained, is to be determined 
from three surveys: One the Hill survey, made in 1880, 
the one which McDonald had called to the attention of 
defendant prior to closing the deal; another made by one 
Barber a short time prior to the trial in the district court; 
and the other by one Roland, made on November 30 and 
December 1 to 7, inclusive, 1910. Before proceeding to 
give the result of these surveys, it should be stated that 
the evidence shows that the land was fenced all around, 
the fence on the east line of the half section having been 
up, as the witness Dolph states, “since the 80’s,” and that 
there is a public road along the north, west and south 
sides, which roads have been in use for many years. That 
plaintiff actually received the land within these bound- 
aries is not controverted, nor is the fact that plaintiff has 
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a good title to the lands within such boundaries disputed. 
The simple question, therefore, is, how much land has 
plaintiff obtained by this transaction? The Hill survey 
shows that the tract described contains 879 and a frac- 
tion acres. The Barber survey shows that it contains 388 
and a fraction acres. Mr. Roland gives the number of 
acres as 341.948. The jury returned a verdict in favor of 
the plaintiff for the difference between 331.52 acres and 
378 acres, the number which plaintiff paid for. The trial 
court, as a condition of overruling defendant’s motion for 
a new trial, required plaintiff to remit the difference be- 
tween 331.52 acres and the amount of the Roland survey, 
341.943. 

The question now is, does the Roland survey raise such 
a conflict in the evidence as to the number of acres con- 
tained in this tract as to preclude a reversal of the judg- 
ment which plaintiff has obtained? It appears from state- 
ments of counsel on both sides that the judgment now 
appealed from was obtained on the third trial of this ac- 
tion. In all three of these trials the verdict of the jury 
was in favor of plaintiff. It is significant that the trial 
court set aside the first two verdicts. It is not shown 
that those verdicts were set aside on account of any errors 
of law committed. by the court, hence it is a fair infer- 
ence that the trial court set those verdicts aside because 
it thought plaintiff was not entitled to them. When the 
verdict at the last trial was obtained, it is said by counsel 
that the court stated that, there being some questions of 
law which it thought the supreme court ought to deter- 
mine it would overrule the motion, enter judgment upon 
the verdict, and let the case come to this court for its de- 
termination of those questions. If the Roland survey 
really raised a conflict in the evidence, so that we could 
say that it was for the jury to determine from the evidence 
the number of acres which plaintiff had obtained, we would 
feel it to be our-duty to accept the verdict of the jury and 
proceed to a determination of the legal questions involved ; 
but we cannot so construe the Roland survey. The Ro- 
land survey is set out in extenso as exhibit O in the bill 
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- of exceptions, and to it is attached a plat made by Mr. 
Roland. This plat shows the fences and roads surround- 
ing the tract, as above set out; but Mr. Roland did not 
follow those lines. Being unable to find all of the section 
corners and quarter-section corners, he seems to have taken 
the section corner on the western township line, at the 
southwest corner of the tract in controversy, and run a line 
between that point and the section corner at the southeast 
corner of section 12, which would be on the eastern town- 
ship line of that township, and then to have gone to the 
south line of the township at the southeast corner of sec- 
tion 31, and run a line between that point and the section 
corner on the north line of the township at the northeast 
corner of section 6, and to have made his survey of this 
tract by straight lines, thus obtained. This method as- 
sumes that the north and south half section line of sec- 
tion 7 must necessarily be in line with the corresponding 
half section lines in all sections north and south of section 
7 in the township; that is, that the north and south half- 
section line is part of a continuous straight line through 
the township. This arbitrary assumption applies in like 
manner to the east and west line on the south line of the 
half section. Clearly, no such presumption will justify 
changing lines that have been plainly marked by fences 
and acquiesced in by all parties interested for more than — 
20 years. The survey by Roland is therefore worthless, 
as against the surveys of Hill and Barber. By their sur- 
veys the land conveyed to plaintiff by the deed he received 
is the full amount paid for by him. Hence, he has not been 
damaged. This being true, he is not entitled to any re- 
covery in this action. The case has been tried three times. 
We think it is time the litigation should end. 

The judgment of the district court is therefore reversed 
and plaintifi’s action dismissed. 

REVERSED AND DISMISSED. 
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JOHN G. PETSEL, APPELLER, V. THEODORE STRENGER, 
APPELLANT. 


Fitep ApRit 17, 1914. No. 17,579. 


Appeal: ConFLicTING Evipence. A verdict tendered on substantially con- 
flicting evidence and approved by the trial court will not be disturbed 
on appeal, unless manifestly wrong. 


APppEAL from the district court for Keya Paha county: 
JAMES J. HARRINGTON, JUDGE. Affirmed. 


A. M. Morrissey and Walcott & Walcott, for appellant. 
Arthur F. Mullen and Lear & Lear, contra. 


FAWCETT, J. 

This action was instituted in the district court for Keya 
Paha county, by plaintiff as next friend for his minor 
daughter, Evelyn Petsel. The petition alleges that Percy 
Strenger is the son of defendant, and at the time com- 
plained of, viz., May 27, 1909, was about 12 years of age, 
and was living at home with his father; that about a year 
prior to that date the defendant carelessly and negli- 
gently purchased and gave to his said minor son a 22-cali- 
ber Savage rifle, which the boy was in the habit of using 
in a careless and negligent manner, so. as to endanger the 
lives and property of persons about him, “all of which 
facts were well known to the defendant, who encouraged, 
countenanced and consented to his carrying said gun and 
using it in said careless and negligent manner;” that, on 
the date named, “the said Percy Strenger carelessly and 
negligently fired upon the said Evelyn Petsel with the said 
rifle so furnished him by the defendant;” that the ball so 
fired from the rifle struck Evelyn in the knee, piercing 
the same to the bone of the joint, and lodging against 
the bone; that, as a result, Evelyn has been permanently 
injured and cripped for life, etc., to her damage in the 
sum of $2,000. The answer was a general denial. Plain- 
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tiff recovered a verdict for the sum of $500, upon which 
judgment was rendered, and defendant appeals. 

The “errors relied on” are three in number: (1) That 
the court erred in overruling defendant’s motion to in- 
struct the jury to return a verdict for the defendant, at 
the close of plaintiff’s case in chief; (2) that the verdict 
is not sustained by sufficient evidence; (3) that the ver- 
dict is contrary to law. An examination of the record 
before us shows that the first and third assignments must 
stand or fall with the second. Defendant invokes the rule 
of the common law as to the nonliability of a father in 
damages for the tort of his child, and cites authorities 
from several states supporting the rule. The rule as an- 
nounced in the authorities cited is conceded by counsel} 
for plaintiff to be sound; but they cite a number of au- 
thorities showing the exception to the rule. “By the well- 
settled rule of the common law, a person who negligently 
uses a dangerous instrument or article, or causes or au- 
thorizes its use by another person, in such a manner or 
under such circumstances that he has reason to know that: 
it is likely to produce injury, is.responsible for the nat- 
ural and probable consequences of his act to any person 
injured, who is not himself in fault.” Carter v. Towne, 
98 Mass. 567. “A father who permits his infant son to 
handle a loaded gun, when, from extreme youth or men- 
tal weakness or the use of intoxicants, the boy is incom- 
petent to be entrusted with a deadly weapon, is liable for 
injury to another resulting therefrom, if he knew the dan- 
ger, or should have known it in the exercise of ordinary 
care.” Meers v. McDowell, 110 Ky. 926, 538 L. R. A. 789. 
The rule thus stated is the one that applies to the facts in 
this case. 

The evidence in the record before us is conflicting. De- 
fendant, his wife, and the boy Percy all testify very 
strongly that the boy was prohibited by the father from 
ever using the gun except when the father was present, 
while a number of witnesses for the plaintiff testify to the 
habitual use of the gun by the boy, both on the defendant’s 
premises and upon the street, and to the fact that he ha- 
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bitually used the gun carelessly and negligently. It is 
- shown that on one occasion he shot a dog belonging to a 
Dr. Keys; that on one or two other occasions bullets from 
the boy’s gun passed near enough to other parties for them 
to hear the “whiz” of the same; that the defendant’s at- 
tention was called to some of these circumstances. In 
short, the evidence is of such a character that the case is 
one peculiarly for the jury. Most of the witnesses were 
upon the witness-stand. The jury and the trial court saw 
and heard them testify. They were therefore in a position 
to determine whom to believe. The jury by their verdict 
discredited the evidence offered by defendant, and accepted 
that offered by plaintiff. The trial court has ratified their 
finding by entering judgment upon the verdict. While 
from the cold record before us we entertain some doubt 
as to the correctness of the verdict, we cannot say that it 
was manifestly wrong. It must therefore be sustained. 

This being true, the trial court did not err in refusing 
to direct a verdict for the defendant, nor is the verdict 
contrary to law. 

AFFIRMED. 


BARNES, ROSE and SEDGWICK, JJ., not sitting. 


FRANK P. DAVEY ET AL., APPELLEES, ¥. A. B. CURRY ET AL., 
APPELLANTS. 


Fiuep Aprit 17, 1914. No. 17,605. 
Appeal: SurriciENcy or EvmeEnce. The evidence considered in the light 


of the circumstances shown, and held sufficient to sustain the judg- 
ment. 


APPEAL from the district court for Dixon county : 
Guy T. Graves, JuDGE. Affirmed. 


Kingsbury & Hendrickson, for appellants. 
J. J. McCarthy, contra. 


42 NEBRASKA REPORTS. [Von. 96 
Davey v. Curry. 


FAWCETT, J. 

The controversy between the parties to this action is’ 
substantially this: Plaintiffs sold to defendant A. B. 
Curry the north half of the southwest quarter and the 
southwest quarter of the northwest quarter of section 2, 
township 30, range 5, in Dixon county, containing 120 
acres, “more or less, according to government survey,” 
for $6,500. When the time came to conclude the transac- 
tion, some question arose as to a strip 714 feet wide and 80 
feet long, along the north side of the tract, over which it 
was thought that one William Millie claimed a right of 
way or easement as an outlet from his farm to the public 
highway. Defendants claim that plaintiffs were to either 
obtain a quitclaim deed for this strip or have the claim for 
right of way set aside by a court proceeding on the ground 
of nonuse by Millie. Defendant Curry retained $1,500 of 
the agreed purchase price of the land as a guarantee that 
plaintiffs would carry out this agreement. Plaintiffs did 
not obtain a quitclaim deed, nor have Millie’s right can- 
celed by any court proceeding, and brought suit to collect 
the $1,500 which defendants had retained. Defendants 
filed an answer and cross-petition in which they claimed 
damages, by reason of nonperformance by plaintiffs of 
their oral agreement, in the sum of $1,500. There was a 
trial to the district court. without the intervention of a 
jury. The trial court found there was due to plaintiffs 
on their contract of sale the sum of $1,679.37; that there 
was due to defendant, by reason of the easement above 
referred to, the sum of $100, and entered judgment for 
plaintiffs for the balance of $1,579.37. Defendants ap- 
peal. 

The only error assigned and argued in the brief is that 
“the damages allowed by the court are inadequate.” We 
have examined the record and are unable to sustain this 
contention. On the contrary, we think the evidence is 
sufficient, when considered in the light of the circum- 
stances shown, to sustain the judgment. It is therefore 

AFFIRMED. 


BaRNES, Ross and Srepewick, JJ., not sitting. 
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ANGELA A. ROACH, APPELLEE, V. JOSEPH WOLFF ET AL., 
APPELLANTS. 


FILep APRIL 17, 1914. No. 17,606. 


1. Intoxicating Liquors: AcTion For DEATH: SUFFICIENCY OF EVIDENCE. 
Evidence examined and set out in the opinion, held sufficient to sus- 
tain the verdict and judgment. 


2. Witnesses: CoMPETENCY: IDENTIFICATION. Where a witness, in tes- 
tifying to the actions of a certain individual who was a stranger 
to him, states that he made inquiry in a crowd, where such individual 
was well known, as to his identity, and in answer to the inquiry was 
told his name, and such witness also correctly describes the size of 
the individual and the manner in which he was dressed at the time 
about which the witness is testifying, as shown by the undisputed testi- 
mony of other witnesses in the case, it is not error for the trial 
court to permit the testimony of such witness to go to the jury. 


3. Trial: ConpucT AND ARGUMENT OF CoUNSEL. The conduct of counsel 
for plaintiff and the statements made by him, in his argument to the 
jury, set out in the opinion, held not so clearly outside of the scope 
of legitimate argument as to constitute error on the part of the trial 
court in not preventing it. 


4. Bill of Exceptions: Arripavits. Affidavits used in support of a mo- 
tion for a new trial on the ground of newly discovered evidence 
must, in order to be considered on appeal, be preserved in the bill of 
exceptions. 


5. Damages. The verdict of the jury examined <n the light of the evi- 
dence, and held not excessive. 


APPEAL from the district court for Brown county: 
Wituram H. AVESTOVEE) JUDGE. Affirmed. 


J. A. Douglas, A. W. Scattergood and Albert S. Ritchie, 
for appellants. 


John M. Cotton, R. M. Johnson and A. F. Harrington, 
contra. 


Fawcett, J. 
The plaintiff alleges substantially that at the time com- 
plained of, July 4, 1911, the defendants were licensed sa- 
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loon-keepers in the village of Long Pine, Nebraska; that 
on July 4, while so engaged in that business, the defend- 
ants and each of them separately sold, furnished and de- 
livered to John JI*. Roach, the then husband of plaintiff, 
large quantities of whisky, beer and other intoxicating liq- 
uors, which Roach then drank and consumed, and by 
reason thereof became intoxicated, and while in such in- 
toxicated condition, during the night of July 4, 1911, he 
“wandered and walked upon the railroad track of the 
Chicago & Northwestern Railway Company in said Brown 
county, and while on said track by reason of such drunken 
and intoxicated condition did not know what he was do- 
ing or where he was, and did not realize his situation, 
and by reason of such drunken, intoxicated, and helpless 
condition so occasioned by such drinking of liquors was 
struck and run over by an engine and cars of said railway 
company, and was crushed, mangled and ground up by 
reason of being so run over, and was killed and instantly 
died ;” that plaintiff was his wife, and that Ruth Roach, 
who is less than two years of age, is the daughter of the 
decedent and plaintiff; that at the time of the death of the 
husband and father plaintiff and the daughter were en- 
tirely dependent upon him for their support and mainte- 
nance; that decedent did support and maintain them and 
contributed large sums of money therefor; that by rea- 
son of his death they have been deprived thereof. Plain- 
tiff brings the action in her own behalf and in behalf of 
said infant daughter, and prays damages in the sum of 
$25,000. A joint answer was filed by the defendants, in 
which they jointly and severally deny every allegation in 
the petition except such as are specifically admitted; the 
admissions being as to their being licensed dealers in in- 
toxicating liquors, that they were so engaged on July 4, 
and the relationship of plaintiff and her.daughter to the 
decedent. An affirmative defense was pleaded in the an- 
swer, but this defense was, by leave of court, stricken out 
of the answer by defendants before entering upon the trial. 
Thereupon the case went to trial upon the petition and an 
answer which is in effect a general denial only. There 
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was a verdict for the plaintiff for $5,000 and judgment 
thereon, from which defendants appeal. 

The main question argued in the briefs is that the ver- 
dict is not sustained by the evidence and is excessive in 
amount. Three links in the chain are, in our judgment, es- 
tablished beyond reasonable doubt: (1) That on the day 
in question, being the 4th of July, 1911, decedent drank 
repeatedly in the saloons of both defendants; (2) that 
from such drinking he became intoxicated; and (3) that 
he was killed by a train on the Northwestern railroad. - 
The evidence shows that the village of Long Pine was cele- 
brating the National Day in an unprecedented manner for 
that village. Some of the witnesses testify that there were 
more people in Long Pine on that day than had ever been 
in the village before. The two saloons were doing such 
a thriving business that at times during the day, and par- 
ticularly towards closing time, the patrons were compelled 
to elbow their way up to the bar to obtain drinks and to 
purchase bottles.of liquor to take with them when the sa- 
loons closed. i 

The witness Bigelow- testifies that shortly before 8 
o’clock, while he was pressing his way up to the bar to 
get a bottle of liquor, “some fellow staggered against me 
to get up to the bar to get a bottle of whisky, and pretty 
near knocked me down, and I turned around and said to 
somebody there, ‘Who is that fellow,’ and some gentle- 
man there said his name was Roach.” Bigelow did not 
know Roach personally, so counsel for defendants objected 
on the ground that the testimony was incompetent and no 
foundation laid. The objection was overruled. After the 
answer had been given, counsel for plaintiff asked Bige- 
low to describe the man who was.called Roach. He de- 
scribed him as a man who would weigh 170 to 175 pounds; 
that “he had on a light pair of pants” and a “kind of light 
colored shirt;” that he thought he wore a soft hat. This 
description of Roach tallies with the description given of 
him by other witnesses, notably the description given by 
the undertaker who took charge of the body where it was 
found by the side of the railroad track the following morn- 
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ing. Under these circumstances, we are not willing to say 
that the court erred in allowing this testimony to go to 
the jury. Bigelow then testifies that Roach called for and 
obtained a bottle of whisky; that “he took it and went out; 
said he was going home.” There is testimony to the effect 
that about 5:20 or 6 o’clock in the evening the decedent 
went to the railway station, evidently for the purpose of 
taking a passenger train going west at that time, and re- 
turning to his home, which we infer from the evidence 
was hear to a station to the west of Long Pine. He entered 
a coach on the train. As he was entering, a brakeman 
who was passing asked him if he had a ticket. He said, 
“No.” The brakeman who asked the question then called 
the attention of another brakeman, who was standing by 
the entrance to the coach, to the fact that Roach did not 
have a ticket, and that brakeman entered the coach for 
the purpose of removing him from the train. Two of the 
decedent’s friends came up and requested permission to 
go into the train and assist in getting decedent off. Per- 
mission was given and they entered. Shortly thereafter 
the decedent and his two friends, and the brakeman who 
had followed the decedent into the car, all came out of the 
coach, decedent getting off the train peaceably, but re- 
marking to the brakeman that he would “see him again,” 
or “see him later,” or words to that effect. That he then 
went back up town and resumed his drinking is clearly 
established. There was some testimony that the decedent 
was seen during the evening after closing time of the sa- 
loons up to as late as nearly midnight. Mrs. Nevers and 
William Nevers both testify that during the evening, a lit- 
tle before sundown, they saw a man walking west on the 
railroad track; that the man was staggering from one rail 
to the other. They do not identify the man, but describe 
how he was dressed. Their description would tend to show 
that the man they saw was the decedent. Just how and 
at what time of the night the decedent was killed is not 
shown. The evidence shows that after the passenger train, 
from which. decedent was ejected in the early evening, the 
next train that passed was one going west a little after 
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midnight. The next train to pass was from the west, which 
reached Long Pine about 2 o’clock in the morning. After 
this train passed no other train passed over the road until 
about 7 o’clock in the morning of July 5, when a freight 
train passed, going west. It is clear that he did not take 
the early evening train. He could not have been killed by 
the freight train that passed west at 7 o’clock the next 
morning, for the reason that he was found soon after that 
train had passed, and the evidence of the undertaker is 
that at that time rigor mortis had set in, and that he 
must have been dead from 5 to 12 hours. Other witnesses 
as to the cold condition of the body corroborate the testi- . 
mony of the undertaker. The evidence shows that after he 
was struck by the train that evidently killed him he was 
rolled or dragged some distance westward. This would 
indicate that he was killed by the train that went west a 
little after midnight. The trouble with this theory is this: 
When the body was found in the morning both legs had 
been completely severed from the trunk and the body was 
lying between the rails of the track, so that if he was killed 
by the train going west a little after midnight, then the 
train that passed east about 2 o’clock, as well as the train 
that went west at 7 o’clock in the morning, must have 
passed over his dead body. Defendants claim that this 
could not possibly be, for the reason that if those trains 
had passed over the body it would have been struck by the 
locomotives and would have been badly mangled. The evi- 
dence shows that the pilot of a locomotive is about four 
or four and a half inches above the top of the rails, and 
that the rails at the point where decedent is alleged to 
have been killed stood four inches above the ties, and that 
the road-bed was not graded above the tops of the ties, so 
that there would be a space of some eight or eight and a 
half inches between the ties and the pilot of the engine. 
The testimony of the engineers is to the effect that this 
space is so small that the body of a man of the size of 
the decedent would have been rolled by the engine passing 
over it, and in their judgment would have been badly man- 
gled. One of the engineers testified, however, that he had 
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crawled under his engine with his regular working clothes 
on. We confess that we are unable to solve this problem. 
Hence, we cannot say that the jury’s solution of it was 
wrong. We are forced to concede that it is possible that 
the decedent was killed by the midnight train and his body 
passed over by the two later trains. 

One ground of complaint is misconduct of counsel for 
plaintiff while discussing this phase of the case in his ar- 
gument to the jury. Counsel for plaintiff got down upott 
the floor, for the purpose of illustrating to the jury the 
possibility of an engine passing over his body without 
striking him. This demonstration was objected to by 
counsel for defendants, and we have the following record : 
“By the court: ‘Any demonstration that is made is not 
to be considered as evidence in this case, and, if not made 
for the purpose of argument solely, is not competent.’ 
By Mr. Harrington: ‘It is made for the purpose of ar- 
gument solely, and is made in response to the statement 
of counsel for the defense that it is impossible for a man 
to be run over by an engine, as this man was, and not be 
crushed to pieces.’ By Mr. Douglas: ‘The objection is 
renewed, and defendants further object, for the reason it 
is improper argument in a case of this character and kind.’ 
By the court: ‘The objection will be overruled.’” Coun- 
sel for defendants then objected to a statement made by 
counsel that “I can go through an aperture eight inches 
in height, and with a pair of shirts and everything on,’* 
for the reason that the same was improper argument. 
“By the court: ‘The jury are instructed that they are 
not to consider such statements as evidence, or any part 
of the evidence in the case, but they may consider the same 
as part of the argument of counsel.’” Defendants then 
objected to the remark of counsel in his argument: “The 
voice of John Roach cries out from the cemetery, ‘I am 
going home, and not loaf around town all night in Long 
Pine.’ ” The objection was overruled. Counsel for de- 
fendants have assailed this action on the part of counsel 
for plaintiff so vigorously that we have set it out fully. 
While the course pursued by counsel is somewhat unusual, 
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we cannot say that it was so clearly outside of the scope 
of legitimate argument that the court erred in not pre- 
venting it. 

After the evidence was all in and one argument on each 
side had been made to the jury by counsel, defendants 
moved the court for a reopening of the case to take the 
testimony of two witnesses named, which, it was contended, 
would explain certain testimony given by one of the rail- 
road engineers who had testified. Counsel for plaintiff 
stated that he did not desire to object, but the court on its 
own motion denied the request. This was assigned as 
error in the motion for a new trial, and the transcript 
shows that a number of affidavits were filed in support of 
the assignment. Those affidavits have not, however, been 
preserved in the bill of exceptions, and under our oft-re- 
peated rule they cannot be considered. 

Objection is made to certain instructions given by the 
court, and to the refusal of the court to give some of the 
instructions requested by defendants. We have examined 
them carefully and are unable to find prejudicial error in 
any of the instructions given by the court. As to those 
requested by defendants, we deem it sufficient to say that 
as to some of them the points are fully covered by the in- 
structions given by the court, and as to the others we think 
they were not within the issues; notably, the point that 
decedent may have fallen or been thrown’ from a train 
while stealing a ride was expressly withdrawn from the 
issues tendered by the answer of defendants as originally 
filed, when they on their own motion struck out their af- 
firmative defense which covered that point. 

In the light of the evidence that the decedent was a 
strong, healthy, industrious man, 27 years of age, we can- 
not say that the verdict is excessive. The fact that dece- 
dent had a father who was helping him to get a start in 
life was an asset and not a liability. 

Without pursuing the subject further, we deem it suffi- 
cient to say that we are unable to find any prejudicial 
error in the record; that, while the exact hour and the par. 
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ticular train by which decedent was killed are not clearly 
shown, we think the evidence, taken as a whole, sustains 
the verdict. Indeed, we think that a verdict the other way 
could not have been sustained. 
The judgment of the district court is therefore 
AFFIRMED. 


Bakn_es, Rosp and SEDGWICK, JJ., not sitting. 


Lyte Epwarp Roach, APPELLEE, Vv. JOSEPH WOLFF ET AL., 
APPELLANTS. 


Fizep Apri 17, 1914. No. 18,350. 


APPEAL from the district court for Brown county: 
WILLIAM H. Wustover, JupGe. A/jfirmed. 


J. A. Douglas and Albert 8. Ritchie, for appellants. 


R. M: Johnson, John M. Cotton and M. F. Harrington, 
contra, 


Fawcett, J. 

The only brief on file in this case is one by the appel- 
lants, in which it is stated: “This case, being No. 18350, 
was advanced and ordered to be heard together with No. 
17606. The cause of action on which the recovery is based is 
the same in both actions, and the only difference between 
them is as to the damages, and on this question of damages 
no citation of authority is necessary. We claim them to be 
excessive in both cases.” In case No. 17606, Roach v. 
Wolf, ante, p. 48, the action was brought by the widow 
of the decedent for herself and her minor daughter. After 
that case was tried and judgment entered, a son was born, 
and this action was instituted to recover damages on his 
behalf. .As no reason is assigned in the brief why this 
action cannot be maintained, and the difference, if any, 
on the question of damages between this action and No. 
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17606, Roach v. Wolff, ante, p. 43, not having been 
pointed out, and it being conceded that the cause of ac- 
tion upon which the recovery is based is the same in both 
actions, and the evidence substantially the same in both, 
we do not deem it necessary to make an independent exam- 
ination of the record in this case. On the authority, there- 
fore, of our judgment in No. 17606, Roach v. Wolff, ante, 
p. 43, and for the reasons therein stated, the judgment of 
the district court in this action is 
AFFIRMED. 


Barnes, Rost and Sep¢wick, JJ., not sitting. 


Lion Bonprne & Surety COMPANY, APPELLEE, V. CAPITAL 
Fire INSURANCE COMPANY ET AL., APPELLEES ; FARMERS 
& MERCHANTS BANK, APPBLLANT.* 


Firep ApriL 17, 1914. No. 17,689. 


1. Insurance Companies: CoNversiON: EvipENCE. If the agent of an 
insurance company in the management and control of its financial 
affairs buys school warrants with the funds of the company, this 
does not of itself prove that the agent had converted the money of 
the company to his own use, in the absence of any evidence that the 
directors of the company were ignorant of such purchase or had 
made any objection thereto. 


: Loans: Evmence. If such agent applies to a bank for a 
loan to his company, and the loan is made and the money placed 
to the credit of the company in its account with the bank, and the 
company duly notified of such credit, the fact that the note repre- 
senting the loan was signed by the agent individually, and not in 
the name of the company, will not of itself overcome the positive 
and otherwise uncontradicted evidence of the cashier of the bank that 
the Ioan was made to the company -and solely upon its credit. 


: Fraup: SuprogaTion. It appears that the cashier 
of the bank had reason to Suppose that the agent of the insurance 


*June 22, 1914. Judgment modified. ‘‘Decree of district court 
against the Farmers & Merchants Bank reversed, and cause as to the 
bank dismissed.’’ 
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company procured this credit in the bank to the account of his 
company for the purpose of imposing upon the state insurance de- 
partment. The insurance company, being the principal in this trans- 
action, cannot predicate a cause of action against the bank thereon, 
and the plaintiff, who is seeking to be subrogated to the rights of 
the bank, has no greater right. 


4. Appeal: Trian Dz Novo. Upon appeal in an action in equity this 
court is required to try the case de novo without reference to the 
decision of the trial court. Upon the evidence discussed in the 
opinion, it is found that there is no cause of action against the de- 
fendant bank. 


APPEAL from the district court for Lancaster county: 
P. James Coserave, Juper. Reversed and dismissed. 


Stewart, Williams & Brown, for appellant. 


J. C. McNerney, EB. J. Clements, and George W. Berge, 
contra. 


SEDGWICK, J. 

The defendant, George W. Losey, was secretary and 
treasurer of the defendant corporation, the Capital Fire 
Insurance Company, from some time in the year 1908 to 
some time in the year 1911. In October, 1909, he executed 
a promissory note for the sum of $3,000 to the defendant, 
the Farmers & Merchants Bank, and caused the money ob- 
tained thereon to be credited to the account of the in- 
surance company. Afterwards, in February, 1910, this 
note became due and was canceled by the bank and the 
amount charged to the account of the insurance company. 
The plaintiff, the Lion Bonding & Surety Company, a cor- 
poration doing business under the laws of this state, with 
its principal office in the city of Omaha, gave the said in- 
surance company its bond, guaranteeing that company 
against pecuniary loss by any act of larceny or embezzle- 
ment on the part of the said Losey while in the service of 
the said insurance company. In January, 1911, the insur- 
ance company made claim against the plaintiff that the 
said Losey had embezzled money of the insurance company, 
and upon such claim obtained from the plaintiff the sum 
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of $2,000, as surety for Losey. Afterwards the plaintiff 
began this action in the district court for Lancaster county 
against the said bank, making the said insurance company 
and the said Losey parties defendant therein. The plain- 
tiff alleged in his petition that the “said George W. Losey 
was personally indebted to said Farmers and Merchants 
Bank upon his promissory note in the sum of $3,000, and 
on or about said February 1, 1910, the said defendant 
Farmers and Merchants Bank, without any lawful au- 
thority so to do, and well knowing that the money so on 
deposit in said bank in the name and to the account of the 
defendant Capital Fire Insurance Company was then the 
money and property of said Capital Fire Insurance Com- 
pany, and not the money or property of the said George 
W. Losey, with the knowledge, consent and connivance of 
the said George W. Losey, wrongfully and unlawfully took 
and applied of the money of the said Capital Fire Insur- 
ance Company, so on deposit in said bank as aforesaid, 
the sum of $3,000 to the payment of the aforesaid note of 
said George W. Losey, and wrongfully and unlawfully 
converted to its own use the money and property of said 
Capital Fire Insurance Company, so on deposit as afore- 
said, to the amount and in the sum of $3,000, without 
the consent of the said Capital Fire Insurance Company, 
and has ever since refused to pay the same to said Capital 
Fire Insurance Company or to any person for said Capital 
Fire Insurance Company, and said sum of $3,000, has 
been ever since February 1, 1910, due and owing, and is 
now due and owing said Capital Fire Insurance Com- 
pany from said Farmers and Merchants Bank. * * * 
That by reason of the aforesaid wrongful acts of the de- 
fendant George W. Losey while under bond furnished for 
him by plaintiff, as aforesaid, guaranteeing his fidelity and 
honesty to the defendant Capital Fire Insurance Com- 
pany, whereby plaintiff was compelled to and did pay the 
sum of $2,000 in satisfaction of its liability thereunder, 
there is now due and owing plaintiff from said George 
W. Losey the sum of $2,000, with interest thereon at 7 
per cent. from June 9, 1911, and by reason of the payment 
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by plaintiff to defendant Capital Fire Insurance Com- 
pany of the said sum of $2,000, as aforesaid, and by rea- 
son of the provisions of aforesaid bond, plaintiff is in 
equity and good conscience entitled to be subrogated to all 
the rights of the defendant Capital Fire Insurance Com- 
pany against the defendant Farmers and Merchants Bank 
to the extent and in the amount of $2,000, with interest 
thereon at 7 per cent. from June 9, 1911, arising and exist- 
ing in favor of said Capital Fire Insurance Company and 
against said Farmers and Merchants Bank by reason of 
the wrongful conversion by it of the money of said Capital 
I‘ire Insurance Company on deposit, as aforesaid, and the 
plaintiff is entitled to a judgment against said Farmers 
and Merchants Bank for the said sum of $2,000, with in- 
terest from June 9, 1911.” 

The plaintiff asked for a decree “that the said Capital 
Tire Insurance Company now has a cause of actiou against 
said George W. Losey and said Farmers and Merchants 
Bank, for the recovery of said sum of $3,000; that plain- 
tiff, by reason of its payment of $2,000 to the Capitat 
Fire Insurance Company upon breach of its bond given on 
behalf of defendant George W. Losey, as aforesaid, is en- 
titled to be and is subrogated to all the rights of the 
defendant Capital Fire Insurance Company against the 
defendant Farmers and Merchants Bank for the money 
and funds of said Capital Fire Insurance Company so 
wrongfully converted to its own use by the said Farmers 
and Merchants Bank, aforesaid, to the. amount and in 
the sum of $2,000, with interest thereon from June 9, 1911, 
and that plaintiff have judgment against the said de- 
fendants George W. Losey and Farmers and Merchants 
Bank of Lincoln, Nebraska, for the sum of $2,000, with in- 
terest from June 9, 1911, and costs of suit,” and for gen- 
eral equitable relief. 

The insurance company answered, alleging that the 
amount that the defendant Losey embezzled from it was 
$5,132.81, including the said $3,000 alleged to have been 
wrongfully paid to Losey by the defendant bank, and “that 
the $2,000 paid by the plaintiff to this defendant, as alleged 
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in the petition, was so paid for and on account of a shortage 
other than that created by the conversion of defendant’s 
deposits by the Farmers and Merchants Bank, aud for a re- 
lease of plaintiff from any claim of liability for said $3,000, 
and it was then and there understood and agreed that the 
plaintiff should not and did not pay.any part of said $3,000, 
but that defendant should look to said bank for the pay- 
ment thereof, and not to the plaintiff.” 

The bank answered, admitting the incorporation of the 
plaintiff, and that it furnished the bond as alleged; ad- 
mitted the allegations of the incorporation and business of 
the insurance company and that the defendant Losey was 
the secretary and treasurer during the time alleged; ad- 
mitted that the defendant Losey deposited the money of 
the insurance company during the year 1909 and a part 
of the year 1910, and “drew money from such deposit 
account with this defendant as treasurer of such insur- 
ance company,” and denied all allegations of the plaintiff’s 
petition and the cross-petition of the insurance company. 

Afterwards the controversy between the insurance com- 
pany and the plaintiff was adjusted by stipulation and 
the cause proceeded against the defendant bank. The trial 
court found in favor of the plaintiff and the insurance com- 
pany, and entered a decree against the bank in favor of 
the plaintiff for $1,068.05, and a decree against the 
bank in favor of the insurance company for $2,136.10, 
being the amount of the said $3,000, and interest thereon, 
and the bank has appealed. 

Mr. Losey was the secretary and treasurer of the insur- 
ance company. He appears to have been in the full man- 
agement of its investments and financial affairs generally. 
There is no evidence to the contrary. He had misappro- 
priated the funds of the company. If this was suspected - 
by the officers of his company, it does not appear that 
any of the officers of the bank had any knowledge of any 
misconduct of that kind on the part of Mr. Losey. It 
affirmatively appears without contradiction that Mr. Pro- 
basco, the cashier of the defendant bank, had no knowl- 
edge or information that Mr. Losey was in default with 
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his company or was in any way neglecting or mismanag- 
ing its business. It appears that Mr. Losey had invested 
some of the assets of his company in school warrants, and 
that he understood that the inspector of the state insur- 
ance department would not approve of the investments 
and would not recognize them as assets of the company. 
In order to make a showing of the assets of the company 
that would be satisfactory to the inspector, Mr. Losey de- 
vised the plan of borrowing $3,000 of the defendant bank 
and leaving the money in the bank, intending that the in- 
spector should inquire of the bank as to the amount of 
money of the insurance company there on deposit. To 
carry out this plan, he borrowed $3,000 and placed it to 
the credit of the company in the bank. He appears to 
have given his individual note for the $3,000. He repre- 
sented to Mr. Probasco that the company would need the 
money only a few days, and the note was given on demand. 
The money remained in the bank to the credit of the in- 
surance company for about 60 days, when the note was 
canceled, and the $3,000 charged to the bank, the interest 
being paid in cash. If this is the whole explanation of the 
transaction, the insurance company was not injured. Even 
if Losey had borrowed the money personally, and so ob- 
tained a credit to the account of the insurance company, 
and that same credit was afterwards absorbed in canceling 
the loan, the financial condition of the insurance company 
would be unaffected by the whole transaction. 

It is contended, however, that Losey was “short in his 
accounts” with his company, and borrowed this money on 
his own credit to make good that shortgage; that he had 
used the money of the company to purchase the school 
warrants on his own account, and that his company did 
- not own the warrants and had no knowledge of them. 
There is no evidence to support this contention. The evi- 
dence, so far as it goes, tends to show that the warrants 
were bought in the interest of the company. The fact 
that they were paid for by checks drawn on the com- 
pany’s account does not of itself tend to prove that Losey 
had or intended to convert the warrants to his individual 
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use Without the knowledge or consent of the company. It 
is equally consistent with the view that they were bought 
for and held by the company. These warrants were at 
other times pledged as security for money loaned by this 
bank to the insurance company, .and otherwise treated as 
the property of the company. The dealings with the war- 
rants were not done in Losey’s name, nor in the name of 
the company, but in the name of the Conservative Invest- 
ment Company, and there is no evidence as to who con- 
stituted or owned the latter company. Mr. Probasco un- 
derstood at the time, from declarations of Losey and the 
nature of the transaction through his bank, that the in- 
surance company was the promoter and owner of the in- 
vestment company, and that the business that was being 
transacted in the name of this latter company was in re- 
ality the business of the insurance company. He had no 
notice that Losey was then in default, if that was the fact, 
and the business had been carried on in a similar way 
long before it is claimed by any one that any default had 
occurred on the part of Mr. Losey. 

There is no doubt under this evidence that this money 
was loaned to the insurance company. Mr. Probasco so 
testifies, and the bank books show that it was credited to 
the account of the company, and so stood until the note 
was canceled and that item balanced. The note was given 
December 15, 1909, and $600 in cash was deposited to the 
account of the insurance company at that time. Decem- 
ber 31 the bank rendered a statement to the insurance 
company which shows a credit on December 15 of the 
$3,000, in addition to the cash deposit. When the note 
was given the deposit slip was delivered to the insurance 
company showing a deposit of currency, $600, “checks 
N,” $3,000, total $3,600. It must be presumed that the 
officers of the insurance company, who controlled its busi- 
ness, knew that the company had received this credit on 
account of this note. The evidence is that no question 
was raised by the insurance company in regard to this 
transaction until the commencement of this suit, more 
than two years thereafter. In January, 1911, after Losey 
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had left the company, the new officers of the company 
called at the bank to investigate, but the evidence does not 
show that even then there was any intimation that the 
insurance company should, for any reason, be credited 
with the loan and not be charged with its payment. If 
Mr. Losey was a defaulter at that time and desired to have 
this $3,000 appear in the company’s account so as to cover 
up the default and satisfy his superior officers, it is clear 
that Mr. Probasco was not aware of any such fact, or of 
any such purpose on the part of Mr. Losey. Mr. Probasco 
understood that he: was loaning to the company; he knew 
of no other explanation of the fact that the money was 
placed to the credit of the company. He was the principal 
witness in the case. He testified as a witness for the plain- 
tiff, and also as witness for the defendant, and was exam- 
ined and cross-examined by all the parties interested. The 
matters now in dispute rest almost entirely upon his testi- 
mony. He made no attempt to shield himself, nor to favor 
the interests of the bank. that he represented. His whule 
evidence shows him to be a candid and truthful witness. 
Mr. Losey told him that the state insurance department 
objected to the warrants as assets of the insurance com- 
pany, and that the intention in borrowing this money was 
to increase the apparent cash of the insurance company 
and so satisfy the departnent. Mr. Probasco conceded 
upon the witness-stand that this appears to him now to be 
wrong, and he made no attempt to justify himself in con- 
senting to so deceive the department. He protested that 
he was not interested in the matter at the time, and did 
not realize that he was assisting the insurance company in 
imposing upon the authorities. This excuse cannot of 
course change the situation. The bank must be held to 
have assisted the insurance company in practicing this 
fraud. If he had known that Losey was in default to his 
company, and so had need to borrow upon his own re- 
sponsibility to make good that default, such a circum- 
stance would have tended to show that the money was 
loaned to Losey and not to the bank. The note- was signed 
by Losey individually. This fact alone is not sufficient to 
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overcome the positive evidence of Probasco, and the fact 
that the money was credited to the company without any 
reason known to Probasco for doing so, unless the money 
was loaned to the company. Losey had a reason for bor- 
rowing the money in the name of his company and giving 
his individual note therefor. It swelled the assets of his 
company without an apparent corresponding increase of 
its liabilities. If the officer of the insurance department 
should inquire as to the liabilities of the company to the 
bank, which it does not appear that he did,. he would be 
effectually imposed upon. This was fraudulent on Losey’s 
part, and was not prevented by Probasco, but it was, as 
Probasco supposed, for the benefit of the company only, 
and does not tend to prove that the money was in fact 
loaned upon the personal responsibility of Losey. It does 
‘not appear to be necessary to determine whether the bank 
under these circumstances must be held to be in equal 
fault with the insurance company. If the action was by 
the bank to recover this money from the insurance com- 
pany, that question would become important. The insur- 
ance company was represented in this transaction by its 
secretary and treasurer, who was in apparent charge and 
full control of .the interests of the insurance company. 
The company obtained the apparent control of this money 
for a short time, and then relinquished it and the credit 
was canceled. The insurance company was the promoter 
and beneficiary of the fraud, and, even if it had been dam- 
aged by the transaction, would have no legal claim against 
the bank by reason thereof. The bonding company asks to 
be subrogated to the rights of the insurance company, and, 
as that company had no cause of action against the bank, 
the bonding company now fails also. There is no substan- 
tial conflict in the evidence, and there is no equity in the 
plaintiff’s favor. 

The decree of the district court is reversed and the cause 
dismissed. 

REVERSED AND DISMISSED. 


LEeTTON, RosE and Fawcett, JJ., not sitting. 
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FRANKLIN STATR BANK, APPELLANT, V. THOMAS GETTLA 
ET AL., APPELLEES. 


Fivep Aprin 17, 1914. No. 17,622. 


1. Parol Evidence: Action on Note: CoNSiIDERATION. Where, in an 
action by a bank against the indorsers, the defense of no considera- 
tion is set up, parol testimony may be received to show the want 
of consideration and that the note was given for the mere convenience 
of the bank, 


2, Appeal: Conrlicting Evipence. The verdict of a jury based upon 
conflicting evidence will not be interfered with by this court if there is 
sufficient competent evidence to support the same. Franklin State 
Bank v. Chaney, 94 Neb. 1. 


APPEAL from the district court for Franklin county: 
Harry 8. DuNGAN, Jupern. Affirmed. 


C. C. Flansburg and W. C. Dorsey, for appellant. 
E. U. Overman and G. W. Prather, contra. 


Hamer, J. 

Suit was brought in the district court for Franklin 
county by the Franklin State Bank against Thomas Gettle, 
William H. Chaney, Stephen T. Doher, Carson Hildreth, 
and W. E. Bruce. There was a verdict for the defendants 
Gettle, Chaney and Doher. The motion for a new trial 
was overruled, and there was judgment on the verdict. 
The plaintiff appeals. 

Fitz & Bruce, who operated a brick-yard at Franklin, 
Nebraska, became indebted to the Franklin State Bank in 
the sum of $1,000, or thereabouts, which was secured by a 
chattel mortgage on the brick-yard property. The brick- 
yard business became insolvent. Fitz & Bruce owed Gettle 
$500, Chaney $200, and Doher $200. There was a meeting 
at the bank at the instance of Hildreth, its president and 
principal stockholder. He and the appellees, Gettle, 
Chaney, and Doher, talked over the financial affairs of 
the brick-yard with the view to saving the property of the 
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same and collecting the debts due to themselves. The talk 
seems to have been along the line of proceeding in a 
friendly way and to avoid litigation. There was talk of tak- 
ing over the yard and releasing the chattel mortgage and 
turning the property over to the bank to sell, and then to 
pay the debts owing to the different parties, the bank and 
the appellees to receive pro rata payment according to 
their several claims. The interest of the appellees was to 
save their claims. One hundred fifty thousand brick were 
supposed to be ready for sale. They were valued at $7 a 
thousand. ‘They were to be sold to pay special claims, 
such as mechanics’ liens and labor claims. There was also 
other property supposed to be worth in the neighborhood 
of $2,500. The plaintiff bank appears to have been first 
to ascertain the insolvency of Fitz & Bruce. There does 
not seem to have been any writing at the meeting which 
was held December 19 or 20, 1902, when the note sued on 
was signed, but there was a writing. Hildreth explained 
at the meeting that, if the bank released its chattel mort- 
gage against the brick-yard business, it could not carry its 
interest in the brick-yard; that the bank desired to have 
a note to hold as an asset representing its interest in the 
brick-yard property; that while the bank was the holder 
and owner of an interest in the brick-yard, as were the 
appellees, yet it desired its interest in this brick-yard 
property represented in the bank assets in the form of a 
promissory note. It is claimed that the appellees were 
asked by Hildreth as an accommodation to the bank to in- 
dorse the note, and that Hildreth said he would also in- 
dorse the same. This was to be done as an accommodation 
to the bank so that the bank could carry the note until the 
brick-yard could be turned into cash and the money re- 
ceived from the sale prorated according to the agreement, 
at which time the bank would destroy the note. Bruce 
signed the note as the maker thereof, and Gettle, Chaney, 
Doher, and Hildreth indorsed it. The note was made pay- 
able to Thomas Gettle or order. It is claimed that Gettle 
had no interest except as a joint maker with the other 
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defendants. That the note should be made payable to him 
was a part of the arrangement. 

After this arrangement a considerable quantity of brick 
was sold. Hildreth took some of the brick to build a new 
bank. The brick were manufactured at the yard. Gettle 
and Chaney wanted brick also. The bank kept disposing 
of the property and applying the money to its own note or 
paying off claims against the yard, but it is claimed by 
Geitle, Chaney, and Doher that they received no money. 

Gettle, Chaney, and Doher filed a joint answer to the 
plaintiff’s petition. They admitted the execution and de- 
livery of the note, and set up that Hildreth was the presi- 
dent and principal stockholder of the bank, and its general 
manager and agent; that on behalf of the bank the note 
sued on had been made; that at the time of bringing the 
action Hildreth was still the president of the bank and 
transacting and directing its business; that the defend- 
_ ants, together with the plaintiff bank had been interested 

as creditors in the operation of the brick-yard, which had 
been turned over to them by Fitz & Bruce, who owed the 
bank a thousand dollars, Gettle $500, Chaney $200, and 
Doher $200, each of said sums being secured by chattel 
mortgages; that it was agreed that all of said chattel 
mortgages should be released; that the bank agreed to op- 
erate and manage the property turned over by Fitz & 
Bruce for its own benefit and the benefit of the defendants, 
paying the claims of the plaintiff and defendants pro rata 
out of the proceeds of such operation and, management; 
that the plaintiff bank by Hildreth had requested the de- 
fendants to sign the note as evidence of the interest of the 
plaintiff in the property and for the convenience of the 
plaintiff, and in order that the plaintiff might carry its 
interest in the brick-yard as an item of loans and dis- 
counts rather than as an item of personal property; that 
the defendants signed said note, together with their co- 
defendant, Carson Hildreth, he being at the time the rep- 
resentative of the plaintiff bank; that said note was to be 
of no force or effect except for the convenience of the 
_ plaintiff, which was to carry the said note on its books as a 
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resource and expressed in a promissory note instead of © 
other personal property; that the defendants received no 
money because of the signing of the said note, and that 
no consideration of any kind came to the defendants from 
the plaintiff bank; that at the time the notes were signed 
the defendants were assured by the bank that it would sur- 
render or destroy the note as soon as the brick-yard prop- 
erty was disposed of; that in or ‘about April, 1904, it was 
agreed that the defendants should waive their claims 
against said property, and that the plaintiff bank should 
have full possession and control of it without regard or 
reference to the claim of the defendants, and should sell 
the property and dispose of the same to pay its own claim 
against Fitz & Bruce without accounting to the defend- 
ants, and, in consideration of the release and the taking 
over of the property free from the claim of the defend- | 
ants, the bank was to destroy the note so that there should 
be no possibility of its being held as an obligation against 
the defendants. It is further alleged that the plaintiff 
bank procured the note through fraud and deceit; that at 
the time of the execution of the same it intended to hold 
the note as an obligation against the defendants, and that 
such intention was not known to the defendants, but that 
the defendants believed and relied upon the statements of 
the plaintiff that it wanted said note merely as a conve- 
nience and without any purpose to hold the defendants lia- 
ble. The reply to this answer was a general denial. 
There was evidence before the court tending to establish 
the defense set up by the defendants. Hildreth does not 
seem to have had.any personal claim, but he agreed to as- 
sume $300 of the debt due to the bank. This would re- 
duce the bank’s claim to $601.34. The written agreement 
made about the same time the note was made may tend 
to somewhat confuse and prevent a clear understanding 
of the facts. There is testimony tending to show that 
Doher, Gettle, Hildreth, and Chaney took possession of 
the brick-yard and sold the brick on hand. They seem to 
have hired a manager. He took charge of the brick-yard, 
but it does not seem to have paid out. Hildreth contends 
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that the transaction was fair, and that there was a real 
indebtedness to the bank. The good faith and honesty of 
the transaction has been submitted to the jury. There 
was a sharp and persistent conflict of testimony at the 
trial. 

The case of the Franklin State Bank v. Chaney, 94 Neb. 
1, presents a case very like this one. It seems to be its 
twin. In that case the shme oral agreement made in this 
one was discussed, and the finding of the jury was the 
same as in this one and its finding was sustained by this 
court; Judge Letton delivering an opinion, which seems to’ 
include a clear comprehension and disposition of the case. 
He recites the evidence, and says that there is a decided 
conflict in it “on almost every material point, and we are 
unable to say that there is not sufficient evidence on behalf 
of the defense to support the verdict on the issue as to want 
of consideration.” 

The verdict of a jury based upon conflicting evidence 
will not be interfered with if there is sufficient competent 
evidence to support the same. Parol testimony may be 
properly received to establish the defense of no considera- 
tion and to show that the note was given merely for the 
convenience of the bank and so that it might hold the note 
as a memorandum of the transaction. We are unable to 
say that the evidence is not sufficient to sustain the ver- 
dict. It was clearly a question for the jury to decide. They 
have found for the defendants. 

The judgment of the court below is 

AFFIRMED. 


BakRnes, Ross and Sepewick, JJ., not sitting. 
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LIBBIE MooN, APPELLEE, V. ORDER OF UNITED COMMERCIAL 
TRAVELERS OF AMERICA, APPELLANT. 


Firep Aprit 17, 1914. No. 17,693. 


1. Insurance: AcTIon ror DrEatH: SUFFICIENCY OF EvIDENCE. The plain- 
tiff, Libbie Moon, as the beneficiary of John W. Moon, in an action 
against the defendant, a fraternal accident association, alleged the 
death of her husband, John W. Moon, on February 16, 1911, through 
a bodily injury effected through external, violent and accidental 
means, and which alone oceagioned his death. On said day, while 
going up the steps leading into his yard in the city of Omaha, the 
assured accidentally slipped and fell with force and violence, strik- 
ing his external body near the region of the heart upon a large stone 
with such force as to cause a rupture of the left auricle of his heart, 
from which he immediately died. Held, That the petition states a 
cause of action which the evidence sustains, and that the death was 
caused by external, bodily injury, as contemplated by the indemnity 
clause in the certificate and the constitution of the association. 


2. : : Proximate Cause. The fact that the condition 
of the heart and other organs of the body of the assured may have 
the more readily permitted the rupture, it not having been shown 
that death would have ensued at the time it did but for the accident, 
the jury were warranted in finding that the accident was the proxi- 
mate cause of the death. 


; The fact that a person of 50 or 55 years 
of age would be likely to have a normal hardening of the arteries 
in parts of the body which might tend to bring about a rupture of 
the heart in case of a violent accident of the kind which oceurred 
in the instant case is not sufficient to show that the accident was not 
the proximate cause of the death of the assured. 


4, Appeal: ConruicTine EvIDENCE. Where, in an action by the bene- 
ficiary against a fraternal accident association, there was evidence 
tending to show that the proximate cause of the death of the assured 
was a rupture of the left auricle of the’ heart, occasioned by his acci- 
dentally falling and striking his body on a large stone, although 
there was other and conflicting evidence as to the condition of the 
assured’s health and the probable cause of his death, a verdict against 
the association will be sustained. 


APPEAL from the district court for Douglas county: 
Len 8. ESteLLe, JUDGE. Affirmed. 
96 Neb. 5 
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Greene, ‘Breckenridge, Gurley &€ Woodrough and Vorys, 
_ Sater, Seymour & Pease, for appellant. 


A. W. Jefferis, contra. 


HIAMER, J. 

The defendant, a fraternal accident association insuring 
the lives of its members against death by accidental means 
and for accidental injuries, appeals from a judgment of the 
district court for Douglas county. 

It appears that the defendant is a corporation organizet 
under the laws of the state of- Ohio, and it is authorized 
to do business in Nebraska, and that it conducts its busi- 
ness upon the mutual assessment plan. On or about April 
12, 1907, John W. Moon, the decedent, became a member 
of the Order of United Commercial Travelers of America, 
and received his certificate of membership and insurance 
on his life. The plaintiff, Libbie Moon, is the widow of 
the said John W. Moon, and she is his beneficiary. John 
W. Moon died in Omaha, Nebraska, February 16, 1911. 
The plaintiff filed her petition in the district court for 
Douglas county May 9, 1911. On the 28th day of May, 
1912, plaintiff recovered a judgment assessing her dam- 
ages in the sum of $6,606.25. 

Section 5, article VI of the constitution of the associa- 
tion, provides: “If any member of the order (other than 
a social member) who has paid, when due, all fees, fines, 
costs, dues and assessments charged or levied against him, 
shall sustain, during the continuance of his membership, 
and while in good standing, bodily injury effected through 
external, violent and accidental means, which, alone and 
independent of all other causes, shall occasion death im- 
mediately or within six months from the happening there- 
of, the Order of United Commercial Travelers of America, 
within ninety days of receipt of satisfactory proof of said 
accidental death, shall pay to the person or persons en- 
titled thereto the sum of five thousand ($5,000) dollars, 
and shall also pay to the person or persons entitled there- 
to, as aforesaid, thirteen hundred ($1800) dollars in weekly 
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instalments of twenty-five ($25) dollars each, the first 
of such weekly instalments to be paid within ninety days 
from the receipt of such proof of death.” 

It is alleged in the petition that said Moon, up to and 
including the day of his death, paid all fees, fines, costs, 
dues and assessments charged against him by the defend- 
ant, and at the time of his death was an active member 
in good standing in the order and entitled to all rights 
and benefits under its constitution; that on February 16, 
1911, said John W. Moon sustained a bodily injury ef- 
fected through external, violent and accidental means, 
which injury, alone and independent of all other causes, 
occasioned his death; that said Moon on that day, while 
walking up the steps leading into his yard, accidentally 
slipped and fell with force and violence, and that his ex- 
ternal body about and near the region of his heart struck 
upon a large stone with such force as to injure the left 
auricle of his heart, and also injured his body upon its 
external surface, and that the said injury so effected 
through said means, alone and independent of all other 
causes, occasioned the death of said Moon in about half 
an hour after he received said injury; that after the death 
of her husband plaintiff as his beneficiary performed all 
the conditions required of her by the defendant associa- 
tion, and permitted an autopsy to be held upon the re- 
mains of her said husband as demanded by the defendant, 
and furnished the defendant with notice and proofs of 
her husband’s death in support of her claim under the cer- 
tificate hereinbefore mentioned.’ The prayer was for judg- 
ment for $6,300, with interest at 7 per cent. from the 20th 
day of March, with costs of suit. 

On the 12th of February, 1912, the defendant filed its 
amended answer, setting up that it is a corporation or- 
ganized under the laws of the state of Ohio as a fraternal 
beneficiary association for the purpose of uniting frater- 
nally all commercial travelers, and providing, among other 
things, for the establishment and maintenance of an in- 
demnity fund for the protection of its members from ac- 
cidental injuries and their beneficiaries against death re- 
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sulting from accidental means; that it admitted that said 
John W. Moon, on or about April 12, 1907, became a mem- 
ber of the order, and that the certificate set out in the 
petition was issued to him, and that he continued to be 
a member of the order in good and regular standing until 
the time of his death, and that all fees, fines, costs and dues 
charged against him as a member of the order were paid at 
the time of his death; that section 5 of article VI of the 
order was in the terms stated in the petition; that after 
the death of the said John W. Moon, and by and with the 
consent of the plaintiff, and in accordance with the pro- 
visions of section 9 of article VI of the constitution and by- 
laws of the order, an autopsy was held upon the body of 
the deceased, and that thereafter defendant denied any 
and all liability to plaintiff under and by reason of the 
' terms of the contract existing between the order and the 
said John W. Moon at the time of his death, and refused 
and still refuses to pay to the plaintiff the sum of $6,300 
or any part thereof; that said association denied all the al- 
legations of the petition not expressly admitted to be true; 
that the defendant, for its second and separate defense, al- 
leged, in addition to the provision hereinbefore quoted, 
that it was further provided in said section 5 of article VI 
of the constitution and by-laws of the order that “pay- 
ments authorized under the provisions of this section shall 
not cover or extend to any death, disability, or loss result- 
ing from or in consequence of fighting, duelling, over-ex- 
ertion; * * * nor to any death, disability or loss re- 
sulting from or in consequence of bodily infirmity or de- 
formity * * * mental infirmity, fainting spells, fits, 
epilepsy or vertigo; * * * nor to any death, disability 
or loss which results from or in consequence of the insured 
' having been or being to any degree under the influence of 
intoxicating liquors, drugs or narcotics; * * * nor to 
any death, disability or loss of which there is no external 
or visible mark of the accident on the body (the dead 
body not being such a mark except in cases of drowning) ; 
nor to any death, disability or loss which results from or 
in consequence of any disease; nor to any death, disability 
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or loss caused wholly or in part by bodily infirmity or dis- 
ease; nor to any death, disability or loss, unless caused 
by bodily injury which is external, accidental, and is the 
proximate,.sole and only cause of the death, disability or 
loss;” that said provision last quoted related to and was 
a condition upon the provisions of that part of section 
5 of article VI of the constitution and by-laws which was 
accepted by the said Moon and became binding on him at 
the time he became a member of the defendant order, and 
is now binding upon the plaintiff and upon all persons 
claiming under, through or by virtue of the membership 
of the said John W. Moon in the defendant order; that the 
alleged injury and disability claimed to have been sus- 
tained by the said John W. Moon happened directly or in- 
directly in consequence of a disease, and was caused solely 
or in part by bodily infirmities or disease; and that the al- 
leged injuries as claimed to have been sustained by the 
said John W. Moon, if any such were received by him, 
were not the proximate, sole and only cause of his death, 
and that his death was not caused by any external, acci- 
dental means. A reply was filed to the second defense 
March 12, 1912, denying each and every allegation therein 
contained. 

At the trial George Moon testified, on behalf of the 
plaintiff, that he was 26 years of age and the son of the 
plaintiff, and the deceased, John W. Moon; that on the 
day of his death he met his father in a cigar store and pool 
hall at 1904 Cuming street in Omaha, between 2 and 3 
o’clock in the afternoon; that the father bought a. cigar, 
and together the father and the witness started for their 
home at 1429 North Fourteenth street, which was about 
four or five blocks north from the cigar store; that it was 
rainy; that the sidewalks were slippery and the moisture 
freezing; that the father was wearing a heavy ulster over- 
coat and was smoking a cigar; that there were steps just 
inside the gate; that these steps were about 8 inches high, 
and about 18 or 14 inches wide, made of hard cement; 
that a brick walk led from the steps up to the front porch 
about 14 or 15 feet away; that there were two wooden 
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steps up to the porch proper, which was 6 feet wide; that 
when the witness and his father reached the gate it was 
closed, and the witness opened it, and the father stepped 
into the yard first and they started up the steps together ; 
that when the father stepped on the first step his foot 
slipped and he fell forward, sideways, and hit his side 
against the top of the stairs, at or near the corner of the 
step, striking his left side near the heart; that his hands 
were in his overcoat pockets as they started up the steps; 
that his father said he could not catch himself; that he 
had an awful hard fall; that he could not protect himself 
because he had his hands in his pockets; that the witness 
assisted his father to arise and the father walked into the 
house himself; that the steps were icy and slippery, the 
same as the rest of the walks all around. The witness 
testified that his father was 5 feet and 8 inches high; that 
he weighed 180 to 190 pounds; that after his fall he walked 
up the porch steps and into the house and took off his 
overcoat, his collar and necktie, and sat down in a chair; 
that the witness took off his father’s shoes, and the father 
sat there a little bit, when the witness suggested that he 
had better lie down, and if he did so he might feel bet- 
ter, and that his father said, “I feel better now;” that his 
father had his hand on his side and held it there until 
after he got into the house and sat down; that he then 
put his hand on the arm chair and leaned back and talked 
to the witness and his mother, and after a few minutes 
he went into the bedroom and laid down on the bed; that 
the witness took his father’s trousers off, and the father 
showed him where he had hurt himself when he fell; that 
he opened his shirt and exposed his side, which was swol- 
len; that there was a red swollen spot about 3 or 4 inches 
across, which looked like a bruise; that no one was pres- 
ent at the time except the witness and his mother; that 
the witness got some liniment and rubbed on his father’s 
side, and asked him if he wanted a doctor; that he re- 
plied that he felt a little better, but in a few minutes his 
mother called Dr. McCleneghan; that the mother also 
helped rub the father’s side with liniment; that about 15 
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minutes after he was called Dr. McCleneghan came; that 
at that time the father was either dead or was just dying. 
The father traveled fur a wholesale grocery firm in 
Council Bluffs, and the witness saw his father every Sat- 
urday and Sunday, and had so seen him for the five or 
six years that the father had been traveling for this gro- 
cery firm; that the witness did not notice any shortness 
of breath on the part of the father when he ran the wash- 
ing machine that day, or at dinner; that his father was 
never at home sick at any time; that the father had‘a good 
complexion; that he seemed to breathe all right; that the 
witness never heard his father complain or make any com- 
plaint of pain about his heart or any other part of his 
body ; that the father was 55 years old; that he had lost no 
time from sickness. The witness also described the father 
as being conscious up to within two or three minutes be- 
fore his death. The witness also testified that his father 
appeared to be healthy, and that his color was healthy 
‘looking. It seems to have been only 25 or 30 minutes from 
the time when the deceased slipped and fell until he died. 
Mrs. Jacob Voegeli saw the deceased and his son come 
home together; they were talking and laughing; she saw 
them turn in toward the house; she saw Moon as he fell 
on the steps, and noticed that he fell on his left side; she 
noticed his son take him by his arm after he got up. 
Fred J. Stock described the color of the deceased as 
good. He never noticed any blueness in Moon’s appear- 
ance or any shortness of breath. This witness described 
a spot on the left side of the upper part of the body. It 
was a pinkish spot two or three inches in diameter and in 
the region of the third or fourth rib from the bottom on 
the left side. The witness bathed the body and embalmed 
it. He saw the heart of the deceased and saw that the left 
auricle was ruptured. He squeezed the heart and blood 
would emerge from the rupture, and there was clotted 
bloed in the auricle where the rupture was; the clot was 
. perhaps the size of the ordinary hickory nut. 
Dr. McCleneghan testified that he took up the subject 
of the autopsy with Dr. Fitzgibbon, one of the doctors 
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who represented the insurance company. The heart was 
removed from the body; also, the brain, liver, kidneys, 
stomach, lungs, and all the organs. He also testified that 
. he examined Moon when he was alive; that there was no 
murmur in the heart; that the heart beats were regular, 
and the heart sounds normal, and his conclusion was that 
the heart was normal in size, and that the lungs were in 
order. He was at the autopsy. He described the wall of 
the auricle at the point where the rupture occurred as 
not very much thinner than normal, but he described the 
heart as hypertrophied and enlarged, although he was not 
certain of its diseased condition, and he was certain that 
the kidneys were diseased. He remembered that the doc- 
tors at the autopsy concluded that the diseased condition 
of the heart permitted its rupture. He did not appear to 
be fully satisfied with the sworn statement which he had 
signed along with the other doctors. He said it had been 
prepared before he signed it. 

Mrs. Harriet Marty testified that she was a daughter 
-of the deceased and the plaintiff; that her father had been 
a traveling man for 13 or 14 years for Groneweg & Schoent- 
gen, and also for Raymond Brothers & Clarke of Lincoln, 
and Meyer & Raapke of Omaha; that during those years. 
he had never been confined to his room on account of sick- 
ness; that she saw her father in the morning on the day 
he died, and that they took lunch together at noon that 
day, and that she saw him walk down the street with Don 
(a son); that at lunch they were talking and laughing 
together, and that her father made no ‘complaint of any 
kind and looked the same as usual. 

Don Moon testified that he saw his father on the day 
of his death. At lunch the father talked and laughed 
and enjoyed the meal, as they all did; that his father did 
not complain of fatigue or prostration or pain or anything 
of that kind; that he walked with his father from Nine- 
teenth and Cuming streets, about four blocks from the 
home; that he looked and walked as usual. 

Frank Read testified that he had known the deceased 
71% years, and during that time had seen him every Sat- 
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urday, and sometimes on Sunday; that the physical ap- 
pearance of the deceased during that time was “a very 
healthy condition ;” that the witness had noticed nothing 
out of the ordinary in Moon’s appearance during his ac- 
quaintance with him; that he was a very active man; that 
prior to his death, for at least 6 weeks, the witness saw 
him daily; that they ate their dinner together, and that 
during that time his health seemed good in every way, and 
that he made no complaint about his heart or any other 
part of his body. 

S. H. Nichols testified that he had known the deceased 
some 7 or 8 years. He saw him once a week on Saturdays 
when he came in, and occasionally on Sunday morning. 
The witness saw him often. He testified: “His appear- 
ance was that of a perfectly healthy man;” that he never 
heard him make any complaint; that he did not see any 
bluish appearance in his complexion. 

Dr. Goetz testified that he had studied medicine in Cin- 
cinnati, Ohio, Vienna, and Berlin, and that he was then 
practicing in Omaha; that in the opinion of the witness the 
sole cause of the death of the deceased was the rupture 
of the heart, or some large blood vessel, or an aneurism— 
some hemorrhage. 

R. F. Seitz, a traveling salesman, testified that he had 
been out on the road with the deceased covering his terri- 
tory with him 3 or 4 times a year; that he was with him for 
5 or 6 years; that these trips took about 2 weeks; that 
Moon traveled over the Missouri Pacific, Burlington, and 
Rock Island, and southwest of Council Bluffs in Ne- 
braska; that he and the witness sometimes would make 
as high as 5 towns in a day; that their business required 
them to walk considerably ; that the last time they traveled 
together was in November or December before Moon’s 
death; that during the 5 or 6 years of their association 
the witness observed the ability of the deceased to move 
around and do business, and his personal appearance and 
physical condition; that he kept going and attending to 
business; that he did not make complaints to the witness: 
that he did not complain of any pain in his heart, back, 
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or kidneys, or in the region of the kidneys; that the witness 
did not hear him complain of any pains or sickness or ail- 
ments. 

Mrs. Flood testified that she lived about four blocks 
from the Moon residence; that the day of his death it was 
a rainy and sleety day, and the sidewalks were slippery ; 
that she had occasion to go out of doors that day, and 
saw Mr. Moon in the morning, and again at noon; that 
he was walking straight, smoking a cigar, and talking and 
laughing with his son; she saw him in the afternoon, and 
he and his son were walking as she saw them the first time; 
that she saw the face of the deceased, and that the face 
looked well to her, and that the deceased did not look sick, 
and that he was talking. 

Miss Anna Tighe testified that she saw the deceased two 
nights before his death; that his complexion and color at 
that time were the same as at any other time when she had 
seen him; that he moved around as any one would; that 
she had never heard him complain of any pains or sick- 
ness. 

The plaintiff testified that she had been married to the 
deceased 31 years, 14 years of which time they had lived 
in Omaha; that the deceased was a traveling salesman, 
giving the names of the firms for whom he had worked; 
that during their married life the deceased had never lost 
any time by reason of sickness; that about a month before 
his death he had a touch of grippe; that that was the only 
sickness she knew about; that it only lasted for a few days; 
that on the morning of the day of his death he ran the 
washing machine and wringer for the plaintiff, and took 
lunch at home with the family; that his complexion was 
the same as it always was; that she had never heard him 
make any complaint of fever; that his face did not appear 
feverish or blue; that he made no complaint of suffering 
pain on that day, or previously; that there were no erup- 
tions on the skin or shortness of breath that day or prior 
thereto which the plaintiff noticed; that she saw him come 
in at the door on his return from down town after lunch 
on the day of his death; that he was holding his side and 
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said it hurt him very badly ; that he then walked across the 
room and removed his overcoat, hat, collar and necktie; 
that he put them on the sideboard, and sat down in the 
chair about 10 feet from the door; that he again com- 
plained that his side hurt him very badly from the fall; 
that he was holding his hand to his side, and the witness 
asked him if he would have a doctor and he refused, saying 
that perhaps he would soon be better; that the son, George, 
took his shoes off, and that the deceased walked to the 
bedroom and sat on the bed; that George removed his 
trousers; that his shirt was opened, and the witness placed 
her hand on his side, and he told her that was where he 
was hurt; that it was swollen over an area of.about three 
inches in diameter; that she rubbed the side with some 
liniment; that he then said the doctor had better be called, 
that he was hurt badly; that his fall was worse than he 
thought, and that he was going to die; that he said, “My 
God, Libbie, I’ve got to die; I know I have; I can’t stand 
the pain;” that Dr. McCleneghan came just as he died; 
that he died about 25 or 30 minutes from the time he en- 
tered the door. 

Dr. Paul H. Ellis testified that he was a graduate from 
Creighton Medical College, Omaha; that for 6 or 7 years 
he had taught the practice of medicine in the Creighton 
Medical College; that he had been practicing medicine and 
surgery in Omaha for 15 years. In answer to a hypothet- 
ical quesiion, claimed to cover the main facts in the case, 
the doctor testified, in substance, that the fall was the 
cause of his death. 

It is in evidence that the right auricle of the heart was 
thin, probably in the neighborhood of one-twelfth of an 
inch; that the left auricle was a trifle thinner than the 
right; that with age the walls of the heart grow thinner, 
that they become so thin that the light will show through ; 
that a diseased kidney will produce a gradual enlarge- 
ment of the heart because it is an impediment in the cir- 
culation. It is also in evidence in this case that the kid- 
neys were diseased ; the disease seems to have been Bright’s 
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disease, and it was said by witnesses that it was probably 
of long standing. 

Dr. Fitzgibbon testified that he was present at the post 
mortem; that Dr. E. C. Heury and Dr. McCleneghan were 
there; that Dr. McCleneghan did the operating; that when 
the witness and Dr. Henry arrived the autopsy was al- 
ready commenced by Dr. McCleneghan, who had begun to 
use the knife; that the heart, sections of the aorta (which 
distributes the blood), the kidney, sections of the liver 
and the spleen, sections of the femoral artery, and the 
brain were removed; that the femoral artery was found 
to be brittle, sclerosed, hard (unnaturally hard and un- 
naturally brittle, except as particularly applicable to the 
condition of the arteries in old men); that the body was 
noticeable for an unusual ainount of fatty tissue; that the 
heart was enlarged; that the valves were diseased in the 
sense that they were shrunken and hardened; that the kid- 
ney examined was enlarged; that the spleen was enlarged ; 
that the arteries were hardened; that the heart was about 
twice the normal size; that the walls were unusually 
thick in some places, and unusually thin in others; that 
there was a puncture or rupture of the left auricle; that 
the rupture was a tear one-half to three-fourths of an inch 
across; that the walls of the left auricle where the rupture 
occurred were translucent so that you could see the light 
shine through them; that the wall was from one-twelfth 
to one-fifteenth of an inch thick; that it was diseased and 
degenerated at the particular point of the rupture; that 
the condition was due to chronic disease; that the condi- 
tion of the kidney was due to Bright’s disease; that the 
rupture of the left auricle of the heart caused the death 
of the deceased; that the heart looked to the witness to 
be at least one and one-half times as large as a normal 
heart; that there were lacerations around the rupture 
extending from nothing to one-fourth of an inch, resem- 
bling somewhat the cracks in a broken window. This wit- 
ness was acting as the surgeon of the defendant order. 

Dr. W. O. Henry testified he had lived in Omaha 21 
years; that he was a graduate of Bellevue College of New 
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York in 1879; that he took a postgraduate course in Lon- 
don; that he had taught orthopedic surgery and gyne- 
cology in Creighton Medical College, Omaha, for 10 years; 
that he measured the heart, and its circumference at the 
base was 1114 inches; that the circumference at the mid- 
dle was 1014 inches; that it was. 144 times as large as the 
normal heart of a man 55 years of age and weighing 180 to 
190 pounds; that the walls of the left ventricle were 11/4, 
inches thick; that the left auricle was dilated and rup- 
tured, and that the walls of the left auricle were very 
thin; that the rupture in the left auricle was just above 
the junction of the auricle with the ventricle; that the 
edges of the wall at the point of rupture were as thin as 
a sheet of writing paper; that near the place of the rup- 
ture there was another very thin portion of the wall about 
half an inch in diameter; that the walls of the right auri- 
cle were also thin; that the aorta valves were sclerotic 
and unable to perform their duty in closing the orifice be- 
tween the auricle and the ventricle; that the left auriclo- 
ventricular valve cusps were sclerotic; that the right cusps 
of the same kind were also sclerotic and incompetent ; 
that the right auricle was dilated and the walls thin; that 
the right ventricle was dilated and the walls were thinner 
than normal; that the internal wall of the ascending por- 
tion of the aorta was roughened and sclerotic; that the 
aorta starts from the left ventricle, winds back over the 
top of the heart, and turns down posteriorally or behind 
the heart, distributing the blood of the entire body; that 
the kidney examined was affected by chronic Bright’s dis- 
ease, probably of long standing; that such a rupture as he 
found, however produced, would cause death; that rupture 
of the heart is produced by external or internal force; that 
external force to the body may rupture a normal heart; 
_that it-would not be possible for external violence to pro- 
duce such a rupture in a normal heart as he found in the 
heart which he examined. 

It was contended by the defendant that, if “death was 
occasioned by a bodily injury effected through external 
violence and accidental means alone, and independent of 
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all other causes, the plaintiff can recover and the judg- 
ment should be affirmed.” But it is further contended 
that, if the death “was caused wholly or in part by bodily 
infirmity or disease, the plaintiff has no cause of action.” 
It is contended that the autopsy showed that the deceased 
at the time of his death had interstitial nephritis, or 
Bright’s disease, of long standing, and arterial sclerosis 
or hardening of the arteries well advanced, a chronic 
heart disease, which caused or contributed to cause a rup- 
ture of the heart, from which death resulted. It is in 
evidence that the thinning of the wall of the auricle was 
due to disease, and that the rupture was caused by in- 
creased pressure on the diseased heart; that the heart was 
diseased, being hypertrophied and enlarged; that the right 
auricle and the left ventricle were enlarged; that there 
were lacerations around the rupture. It is also in evi- 
dence that a sclerosed condition of the human body is a 
change which comes to everybody with age; a person of 
50 or 55 years of age would have a normal hardening of 
the arteries in parts of the body. The evidence tends to 
show that the deceased was enjoying comparatively good 
health; that, if there was chronic disease of the heart and 
kidneys prior to the accident, there was no special reason 
to apprehend the immediate death of the assured; that at 
the time of the accident his foot slipped from the step, 
which was covered with ice and slippery; that the result 
was a severe fall, and the left side of the deceased, near 
the region of the heart, struck upon the edge of a stone 
step with great force, and the death was probably due to 
the accidental fall, which apparently caused the rupture 
of the left auricle of the heart. 

There was a trial to the jury, and the physical condition 
of the deceased immediately prior to his death was neces- 
sarily one of the subjects of such investigation. The jury 
returned its verdict for the plaintiff, and the judgment of 
the district court was rendered upon it. Unless there was 
error in the conduct of the trial prejudicial to the defend- 
ant, we are not disposed to disturb the judgment, because 
it seems to be fully supported by the evidence. 
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It is seriously contended that the walls of the heart, the 
left and right auricles, were more or less thinned by the 
effect of advancing years, and it is argued that because 
of their condition the order should not be held liable. To 
this it may be said that, if the insurance is to be defeatéd 
because of the fact that the walls of the heart grow thin- 
ner by advancing age, or the arteries become sclerosed, or 
the valves of the heart act improperly, and this condition 
is the result of age, then the collection of insurance money 
may nearly always be defeated by the effect of increasing 
years which change the condition of the assured. We do 
not believe this to be the policy of the law. If it was the 
policy of the law it would permit the defeat of meritorious 
cases. It would, in effect, allow an association of this sort 
to conduct a business and to furnish salaries to those en- 
gaged in managing the affairs of the association, and it 
would give the members of such an association and their 
families nothing upon which there might be any reliance. 
It is contended by the defendant that the provisions of 
section 5 of article VI should not cover or extend to any 
death unless the injury which produces the death is exter- 
nal, accidental, and the proximate and only cause of the 
death. “It is also contended by the defendant that the 
death was in consequence of disease, and that it was caused 
wholly or in part by, bodily infirmity, and that the injury 
received was not the proximate, sole and only cause of the 
death. This would seem to bring us to the question 
whether the beneficiary of an elderly person who dies be- 
cause of the injury received through an accident can re 
cover anything if the organs of the body are affected by 
the age of the assured. When the membership is created 
it must be known that the member will grow old if he 
lives, and that the organs of his body, including the heart, 
lungs and kidneys, are likely to be affected in time, and 
that the assured will be unable to resist in his old age the 
force of an accident which he might have successfully re- 
sisted at an earlier period, 

Dr. W. O. Henry, a witness for the defendant, testified 
that the rupture of the auricle would produce death, alsa 
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that it would not be possible for external violence to pro- 
duce such a rupture in a normal heart as he found. The 
effect of this evidence, it is contended by the defendant, 
releases the company from liability, for the reason that it 
tends to show that the disease which thinned the wall of 
the auricle made the death possible, and in that way that 
such disease contributed to it, and that death was not. 
“occasioned by a bodily.injury effected through external 
violence and external means alone and independent of alf 
other causes.” 

In Caldwell v. Iowa State Traveling Meun’s Ass’n, 156 
Ia. 327, it was held: Where death results from erysipe- 
las, which follows as a natural, though not as a neces- 
sary, consequence of an accidental wound upon the cheek, 
it may be deemed the proximate result of the wound, and 
not of the disease, within the requirements of an accident 
policy that death must result solely by accidental means. 
In the same case it was held: In an action on an,acci- 
dent insurance policy, evidence of the existence of a slight 
wound upon the cheek was sufficient to support a finding 
that the cause of the wound was violent and external. 
In the body of the opinion in that case it was said that 
the certificate provided for accident insurance only, and 
that the question at issue was whether the death of the 
assured was caused solely by external, violent, and acci- 
dental means. It is then related that the assured received 
a slight accidental injury on his left cheek, which caused 
a slight abrasion of the skin, and that it was this injury 
which resulted in the erysipelas. It is also said that it is 
undisputed that the immediate cause of the death of the 
assured was the erysipelas. It was contended by the de- 
fendant in that case that the evidence was wholly insuffi- 
cient to sustain a finding that any accidental injury was 
in fact sustained by the assured, and there was a motion 
by the defendant for a directed verdict, which was denied. 
The court held that there was enough evidence to make a 
prima facie case and to go to the jury. It was said: that 
the evidence was sufficient to sustain a finding that the 
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death of the assured was the proximate result of the wound 
or abrasion referred to. 

In Jenkins v. Hawkeye Commercial Men’s Ass’n, 147 
Ja, 113, 80 L. R. A. n. s. 1181, the assured was 61 years 
of age. A fish bone lodged in the rectum, and, being re- 
moved therefrom by the deceased, caused an accidental 
wound, from which blood-poisoning ensued and death re- 
sulted. In that case Carnes v. Iowa State Traveling Men’s 
Ass’n, 106 Ia. 281, 68 Am. St. Rep. 306, and Miller v. Fi- 
delity & Casualty Co., 97 Fed. 836, are cited with many 
other cases. In the Jenkins case it is said that the cases 
last above cited proceed on the theory that the design of 
the provision of the policy limiting it to “accidental op- 
eration of external means may be wholly internal.” It is 
said that they proceed on the theory that the design of the 
provision is to guard the insurer against a liability upon 
a fraudulent claim of the insured for indemnity fur bodily 
injuries “of which the only evidence might be the word of 
the person, and that, as the terms of the policy are to be 
construed most strongly against the insurer, the means 
coming from outside the body, though the injury be inter- 
nal, should be regarded as external.” The following au- 
thorities support the doctrine that death or injury from 
substances taken internally will be deemed to have been 
caused by external means: Bayless v. Travelers Ins. Co., 
14 Blatchf. 143, Fed. Cas., No. 1138 (taking larger dose of 
opium than prescribed) ; dliller v. Fidelity & Casualty Co., 
97 Fed. 836 (swallowing certain hard, pointed, and resist- 
ant substances of food) ; Fidclity & Casualty Co. v. Low- 
enstein, 97 Fed. 17, 46 L. R. A. 450 (unconsciously and 
unintentionally inhaling gas while asleep) ; Healey v. Mut- 
ual Accident Ass'n, 133 Ill. 556, 9 L. R. A. 371 (accident- 
ally drinking poison); Metropolitan Accident Ass’n  v. 
Froiland, 161 Ill. 30, 52 Am. St. Rep. 359; Travelers Ins. 
Co. v. Dunlap, 59 JU. App. 515, affirmed in 160 Ill. 642 
(taking carbolic acid); Carnes v. Iowa State Traveling 
Men’s Ass’n, supra, (overdose of morphine); American 
Accident Co. v. Reigart, 94 Ky. 547, 21 L. R. A. 651 (food | 
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passing into windpipe in attempt to swallow it) ; Pickett 
v. Pacifie Mutual Life Ins. Co., 144 Pa. St. 79, 18 L. R. A. 
661 (inhalation of deadly gas in a well into which the as- 
sured descended). 

In French v. Fidelity & Casualty Co., 185 Wis. 259, the 
assured accidentally struck the lower part of his right 
leg on a small iron safe. Septic poisoning set in, and he 
‘died as a result of the injury. The policy had a clause in 
it “against bodily injuries sustained through external, vio- 
lent, and accidental means.” This clause stipulated that, 
“Gf death shall result from such injuries within 90 days, 
independently of all other causes, the company will pay the 
principal sum of $5,000.” It was held that the blood-poi- 
soning in this case, following a slight accidental abrasion 
of the skin, was within the provision “bodily injuries sus- 
tained through external, violent, and accidental means in- 
‘dependently of all other causes.” The company was held 
liable. 

In Delaney v. Modern Accident Club, 121 Ia. 529, 68 
L. R. A. 603, it was held that, where death caused by 
blood-poisoning received through a slight wound on the 
hand is the result of an accidental injury, it is within 
the meaning of an accident insurance policy, whether the 
poisoning was introduced into the wound by the instru- 
ment which inflicted it or from some other source. 

For anything that appears in the evidence, the deceased 
might have lived many years but for the accident. We are 
of the opinion that the fall was the proximate cause of 
his death, and that the injury sustained is within the con- 
‘ditions of membership as set out in the certificate. , 

The judgment of the district court is right, and it is 

AFFIRMED. 


Barnes, Rosa and Sepewick, JJ., not sitting. 
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ANGELIKH KATSURA, APPELLEB, V. GEORGE SALETOPULOS, 
APPELLANT. 


Firep Aprit 17, 1914. No. 17,748. 


Appeal: CoNFLICTING EvIDENcE. The verdict of a jury will not be inter- 
fered with where itis rendered upon conflicting evidence and there 
is sufficient competent evidence to support the same. 


APPEAL from the district court for Douglas county: 
WILLIS G. Sears, JuDGE. Affirmed. 


Louis J. Piatti, for appellant. 
Sullivan & Rait and John O. Yeiser, contra. 


Hamer, J. 


This action was brought in the district court for Doug- 
las county for an alleged breach of promise to marry. 
There was a verdict in favor of the plaintiff, and judg- 
ment was rendered thereon. The defendant prosecutes an 
appeal. 

It is said in the entertaining brief of counsel for the 
appellant that the testimony on behalf of the plaintiff is 
flimsy and unreliable, and Tyler v. Hoover, 92 Neb. 221, 
is cited. In that case it was said: “Where a verdict is 
so clearly wrong as to induce the belief on the part of the 
reviewing court that it must have been found through pas- 
sion, prejudice, mistake, or some means not apparent in 
the record, it will be set aside.” It is contended with some 
ingenuity and great energy that there is nothing whatever 
to sustain the verdict. It may be remarked that a prom- 
ise to marry need not be in writing. It generally needs 
favorable surroundings, a proper time of life, and the 
natural inducement of association. An examination of 
this record shows these essentials. The defendant, George 
Saletopulos, was born and raised in the village of Andre- 
itsena, Greece. He had a neighbor who was the father of 
the little girl who grew up and became the plaintiff in this 
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case. Her name is Angelike Katsura. The father came 
to the United States and brought the plaintiff and one of 
her younger sisters with him. He was a bookkeeper for 
the government in Athens, Greece. The parties were im- 
mediate neighbors in the little village. The young man 
came to America, settled in Omaha, and became prosper- 
ous. News of his prosperity was carried back to Athens 
by Mr. Frankadonis. He was on a visit and told the plain- 
tiff’s father that the defendant was prosperous and un- 
married. A correspondence began between the plaintiff's 
father and the defendant. The successful Greek sent to 
his old neighbor sufficient funds to come to America and 
bring the daughter with him. The father had been told 
that the prosperous Saletopulos had thought of Angelike 
as a suitable bride. The families had lived in adjoining 
houses and so were well acquainted. When the father and 
his daughter arrived Saletopulos was at once attentive. 
He had an automobile. This was occupied during his spare 
time from business by himself and the young lady. They 
went all about. They were constantly together. They 
were at the high school grounds, at the theatres, and went 
to all places that seemed inviting. According to the testi- 
mony of the plaintiff, the young man talked marriage to 
her immediately after she arrived. He talked it on the 
first evening and kept it up with great regularity after 
that for more than nine months. There could not be any- 
thing more appropriate under the circumstances. The fa- 
ther had left part of his family behind him because unable 
to bring all. He had come to the new country because of 
the prospect of a good husband for the eldest daughter who 
had arrived at marriageable age. His daughter was the 
childhood friend of the defendant. He was the father of 
six daughters. He was naturally solicitous to provide for 
his children. He had reared and educated these six daugh- 
ters and he was to do the best for them that he could. 
Having won the daughter, the defendant seems to have 
lingered on the edge of matrimony. He put the girl off 
from month to month. It was a case of hope deferred. 
When the defendant was about to start on a return visit to 
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his native land the plaintiff sued him. He has denied the 
promise to marry, but his conduct seems to fully support 
it. The plaintiff’s testimony is corroborated by the ad- 
mitted conduct of the defendant. He does not deny his 
association with the plaintiff, nor the things which tend 
to show that the plaintiff’s testimony is to be believed. 
He denies a few things, but they are isolated facts. The 
companionship, the rides in the automobile, the visit to 
theatres, and all the things which tend to establish a de- 
yoted courtship are undenied. The plaintiff testified that 
he said to her little sister Georgia, in her presence, “He 
thought we was going to get married, he say we will take 
you with him and your papa, too.” From this it appears 
that he had gone so far as to provide how they were to live 
in the future. He denies it, but he does it in a feeble- 
hearted sort of way, and Georgia testified that he prom- 
ised to marry her sister. She says in her poor English: 
“He get my sister to marry.” Irom a careful reading of 
the evidence we are unable to see how the jury could have 
reached a different conclusion than that which it did 
reach. 

It is objected that evidence was admitted tending to 
show that the, plaintiff had told her father and sister and 
had written friends in Greece of her betrothal to the de- 
fendant. This sort of testimony is competent because it 
tends to establish an element of damages, the humiliation 
of the plaintiff and injury to her feelings because she had 
been discarded. Liebrandt v. Sorg, 183 Cal. 571; Reed v. 
Clark, 47 Cal. 194; King v. Kersey, 2 Ind. 402. In Lie- 
brandt v. Sorg, a witness, under objection by the defend- 
ant, was permitted to answer the question as to whether 
Mrs. Liebrandt had said that she was going to marry Mr. 
Sorg. The court said it is elementary law that evidence 
of this character is inadmissible as tending to prove the 
agreement to marry. But this character of evidence is 
admissible as tending to increase plaintiff’s damages oc- 
casioned by a breach of the contract, and it was upon this. 
theory that it was offered and admitted before the jury. 
Tn that case it was said: “This character of evidence is 
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always admitted after a prima facie showing of the exist- 
ence of the agreement to marry and a breach thereof.” 
In Reed v. Clark, it was said: “It cannot be doubted that 
knowledge of the fact of a marriage engagement by the 
intimate friends and relatives of a party to the contract, 
with whom she has frequent and familiar intercourse, 
would increase in a considerable degree the annoyance and 
mental suffering occasioned by a sudden discontinuance 
of the relationship, * * * but the announcement of the 
engagement to a few intimate friends may be neither im- 
proper nor unbecoming, and certainly requires no express 
authorization. We think the jury should be permitted to 
consider this, with the other circumstances of the case, in 
estimating the injury occasioned to the plaintiff by breach 
of the contract.” In King v. Kersey the court said, as to 
the declarations, that there was doubt, but that the judges 
had “concluded that said declarations, made while she was 
receiving the visits of the defendant, and before any es- 
trangement had commenced, to members of her family, 
were admissible, for the purpose above mentioned, as part 
of the res gestae, explanatory of her conduct and intention 
in receiving those visits, whether with a view to marriage 
or from mere politeness, and thus tending to show a prom- 
ise on her part of marriage.” 

Taken as a whole, the evidence on behalf of the plain- 
tiff is most convincing. Giving to the defendant’s denials 
the greatest consideration to which they are entitled, it 
must, in any event, be said that there is a conflict of evi- 
dence. It was for the jury to determine that conflict. It 
has done so. We find in the record all that is necessary 
to sustain the verdict. 

The judgment of the district court is 

AFFIRMED. 


Barnes, Rosp and SEpewick, JJ., not sitting. 
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Lizzie L. WRIGHT ET AL., APPELLEES, Vv. CHICAGO, Rock 
Istanp & Paciric RaILwAy COMPANY, APPELLANT. 


FILep Aprit 18, 1914. No. 17,189. 


Opinion on motion for rehearing of case reported in 94 
Neb. 317. Rehearing denied, and former opinion modified. 


Per CuriaM. After the reargument in this case, we 
have carefully reexamined the record and are satisfied with 
the following language in the former opinion (94 Neb. 
317) for the reasons there given: “A rule that a switch 
engine may run through the yards, on the main line, not 
under control, but at a high rate of speed, when its crew 
all know that there is an ‘extra’ on the main line passing 
through the yards, would be a barbarous rule; and, if the 
rules of a railway company permit such a practice, it 
should be held liable for injuries to employees on the ex- 
tra who are injured while such extra is being operated in 
compliance with the rules of the company, viz., under full 
control. If the reasonableness of a rule is for the court, 
and not for the jury, the court should in such a case in- 
struct the jury that such a rule is unreasonable. Submit- 
ting the question to the jury in such a case could not, there- 
fore, prejudice defendant.” The decedent was running 
his engine under full control, within the meaning of the 
rule of the company. There was no express rule as to 
the speed allowed to the switch engine. Of course, the law 
requires that such engine should not be run at an un- 
reasonable rate of speed under the circumstances. The 
engineer of the switch engine must have had a clear view 
of the approaching engine for at least 420 feet, and it was 
run at least 370 feet of this distance before the collision 
occurred. It could have been stopped within a distance of 
60 feet unless running at a greater speed than 20 miles an 
hour, and, knowing, as the crew of the switch engine did, 
that No. 1468 was in the yards, to run at a greater speed 
than 20 miles an hour in such a locality and under such 
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circumstances was in itself negligence. In such a case 
the court might properly have told the jury that any rule 
of the company which permitted such action was unrea- 
sonable, and the giving of an erroneous instruction as to 
the reasonableness of the rules would be without prejudice 
to the defendant. There is, however, no doubt that the 
instruction given by the court was erroneous. The jury 
were told: “In this connection you are further instructed 
to determine from all the evidence in this case whether the 
defendant’s rules with respect to the operation and con- 
trol of its engines and trains, including its switch engines 
in the Lincoln yards, were reasonably sufficient for the 
protection of its employees at the time plaintiff’s intestate 
sustained his injuries’—thus submitting to the jury to de- 
termine the reasonableness of the rules of the company 
as a whole so far as they were or were not sufficient to 
protect the employees. Different juries might not take the 
same view of a system of rules for the running of trains 
and engines in a complicated railroad yard, and it is be- 
yond their power to determine what those rules should be. 
When the question of negligence depends upon the rea- 
sonable sufficiency of a certain rule, the court should de- 
termine the question, if the facts are not in dispute. If 
the facts upon which the reasonableness of the rule de- 
pends are in substantial conflict, the court should tell the 
jury plainly under what conditions the rule would be rea- 
sonable and allow the jury to determine the facts. In such 
cases the reasonableness of the particular rule becomes a 
mixed question of law and fact, the law to be determined 
by the court and the facts by the jury. To this extent our 
former opinion is modified, and, as there is no prejudicial 
error in the verdict for the reasons stated above, and in 
our former opinion, the motion for rehearing is overruled 
and our former judgment adhered to. 
REHEARING DENIED. 

HAMER, J., dissenting. 

1. I feel that I am in duty bound to dissent from the 
majority opinion. We cannot too zealously protect the 
rights of litigants. As I look upon it, the errors of the 
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trial court which contributed to the bringing about of the 
verdict and the judgment are most manifest. The majority 
opinion concedes the following instruction to be wrong, 
but undertakes to say that it worked no injury to the de- 
fendant. It is claimed that it was not prejudicial. The 
jury were told by it: “In this connection you are further 
instructed to determine from all the evidence in this case 
whether the defendant’s rules with respect to the operation 
and control of its engines and trains, including its switch 
engines in the Lincoln yards, were reasonably sufficient 
for the protection of its employees at the time plaintiff’s 
intestate sustained his injuries.” It is argued that the 
foregoing was erroneous, and it is said that the reason- 
ableness of the rules of the company as a whole should 
be determined by the court, and not by the jury, and it is 
claimed that for this reason the instruction could have 
done no harm. To this I say that, if the particular instruc- 
tion conduced to the bringing about of a wrong verdict and 
a wrong judgment, then this court should undo what 
the lower court did. That is the beginning and the end 
of it. By the instruction quoted the jury were turned 
loose to determine whether the railroad company should 
not have made better rules for the protection of its em- 
ployees. Of course, in such a case the jury have not been 
instructed along the lines of conducting a railway. They 
had no special instruction on the snbject. Neither are 
they lawyers. They are wholly disqualified from the stand- 
point of practical mechanics and legal knowledge. But 
turned loose with the invitation to range at large in the 
field of speculation in determining whether the rules 
adopted might not have contributed to bringing about the 
result, they would be sure to condemn the railway com- 
pany. When they condemned the railway,company they 
did it by the rendition of a verdict which was reached be- 
cause of the error of the trial court. It is said in the ma- 
jority opinion that, if the facts upon which the reasona- 
bleness of the rule depends are in substantial conflict, then 
the court should tell the jury under what conditions the 
rule would be reasonable and then allow the jury to de- 
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termine the facts. It is further said that the reasonable 
ness of the particular rule becomes a mixed question of 
law and fact, the law to be determined by the court and 
the facts by the jury, and that to this extent the former 
opinion of this court is modified. But that reasoning has 
nothing to do with the question as to whether the instruc- 
tion conduced to the bringing about of this verdict. It 
perhaps determines something for the future, but it de- 
termines nothing in the present. The instruction of the 
lower court sent the jury on a wild goose chase after the 
construction of rules for the protection of employees, when 
it should have directed their attention to the practical 
question of whether the switch engine was run too fast. 
If that switch engine was run too fast and thereby caused 
the death of the plaintiff’s decedent the railway company 
is to be blamed for its negligence. The jury were not told 
that. Instead, they were told “to look about and find some- 
thing.” Of course, they found it. Whatever the rule, it 
would not justify the railway company in running its 
switch engine too fast. It could make no rule to justify 
that and the actual thing to be considered by the jury was 
whether the switch engine did or did not run too fast and 
whether because of that fact it did not bring about the 
collision and occasion the death of the deceased. The rail- 
way company could make no rule which would relieve the 
erew of the switch engine from exercising ordinary care 
to avoid a collision. 

2. The defendant requested the giving of instruction 
No. 18. As requested it contained the following: “And 
if you find from the evidence that at or immediately before 
the accident, when the engines first came in sight of each 
other, the said Otto O. Wright was running his engine at 
a rate of speed so as not to be under full control, and that 
this was the proximate cause of the injury, then you are 
instructed that plaintiffs cannot recover.” This involved 
the idea that, if the decedent was himself negligent and 
by his negligence contributed to his death, the plaintiffs 
may not recover. This ought to be the law. I believe it 
to be the law, and that the trial court should have ob- 
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served it, and should have properly instructed the jury on 
that question. 

3. A careful reading of the evidence may justify the con- 
clusion that the deceased was not running his engine at 
an excessive rate of speed immediately before the acci- 
dent occurred, but such examination as I have given to 
the testimony quoted in the briefs has created the impres- 
sion in my mind that he was running his engine at the rate 
of ten miles an hour, or thereabouts, and that rate seems 
too fast to run in a cut over a curve where the view was 
obstructed, as it was in this case. J think that the de- 
ceased was negligent in maintaining a greater rate of speed 
than the conditions permitied and that he thereby con- 
tributed to the causes which produced his death. It is not 
enough that the case was submitted to a jury. There 
should be evidence sufficient to bear examination by an im- 
partial, intelligent and discriminating mind, which should 
find therein facts and reason sufficient to sustain the ver- 
dict. If the deceased by his conduct brought about the ~ 
danger which caused his destruction, the railway com- 
pany ought not to be compelled to pay. 

4. But whatever may be the finding concerning the 
rate of speed, it is apparent from an examination of the 
testimony of the witnesses that the deceased disregarded 
the rule which required him to run his engine “under full 
control.” John Bell, a locomotive engineer for 13 years, 
had run from Fairbury to Council Bluffs. He testified: 
“Q. In passing around and over that curve, Mr. Bell, 
what is the highest amount ‘of speed that could be ob 
tained and be under control?” He answered: “Not over 
five miles an hour.” Engineer Hall testified: “The max- 
imum speed at which an engine could run around and 
through that curve at Holdrege street, being under full 
control, would not be over four or five miles an hour at 
any point in that curve.” W. B. Oakford, the road fore- 
man of equipment, who had had 18 or 19 years experience 
as an engineer, testified: “The man who is supposed to 
run ‘under full control’ would have to go in that cut 
and around that curve at the rate of from three to five 
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miles an hour.” He is positive that the rate of speed 
should not exceed five miles an hour in any event. B. J. 
Shamp testified: “I should not think a person would be 
absolutely under full control going over five miles an hour, 
because you cannot see far enough around that cut to be 
able to stop, to be going at a greater speed.” J.J. Breheny 
testified that he was familiar with the term “under full 
control;” that the maximum rate of speed “in running 
around this curve” in order to keep within that definition 
and in order to keep within control should not exceed five 
miles an hour, the distance you can see any obstruction on 
the track to be clear “is not a great deal, and I would 
want to stop very quickly.” J. I. Odey, a locomotive 
engineer for 25 years, and who was familiar with the 
place, testified that he was familiar with the term “under 
full control,” and that “running wnder full control through 
the cut and round the curve at Holdrege street would be 
. from three to five miles an hour going east.” John T. 
McLean testified that to exceed five miles an hour around 
this Holdrege street cut and curve would not be going 
“ander full control.” 

The engineer who was killed apparently took his life 
in his hands when he went in that cut so fast that he 
would be unable to stop within the distance that he could 
see. He was not, according to the testimony of these wit- 
nesses, going “under full control.” If he went to his death 
because of his fearless recklessness, the railway company 
ought not to pay. : 

5. The deceased operated an “extra.” It was an in- 
ferior train expected to run “under full control.” It was 
to find the main track occupied. It was to be able to stop 
within the distance that the vision of the engineer showed 
the track to be clear. That is what is meant by “under 
full control.” The trial court submitted to the jury 
whether the company’s rules with respect to the operation 
and control of its engines and trains, including its switch 
engines in the Lincoln yards, were reasonably sufficient 
for the protection of its employees. The question was not 
tried like any other issue of fact. The rules being proved, 
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the plaintiff proceeded to contend that they were insuffi- 
cient, and the judge licensed the jury to go out on an ex- 
ploring expedition of its own. The jury were permitted to 
come to any conclusion they liked and without any direc- 
tion of any kind by the court. The contention in the ma- 
jority opinion that the position of the trial court was 
souud is said to be supported by Southern R. Co. v. Craig, 
113 Fed. 76. If I understand that case, it did not submit 
to the jury whether the rules of the defendant company 
were sufficient. The case simply holds that it was for the 
jury to say whether the switch engine exercised ordinary 
care in avoiding a collision with the incoming train. It 
may be said that it would always be the duty of the engi- 
neer of the switch engine or any other engine to exercise 
ordinary care to avoid a collision. I have made an exam- 
ination of some of the other cases cited in the majority 
opinion. I am unable to agree with my associates, 

6. In the original majority opinion there is the follow- 
ing: “‘Q. Have you any rule applying to switch engines 
about running under control? A. No, sir’ It will be 
seen, therefore, that in the defendant’s yard the switch 
engine was a free-lance as against all except first-class 
trains.” The opinion emphasizes the fact that under the 
rules the switch engine did not have to run “under full 
control,” while the engine attached to the train was re- 
quired to do so. The opinion seems to regard this as re- 
strictive and irksome. It is further said in the original 
majority opinion: “If the reasonableness of a rule is for 
the court, and not for the jury, the court should in such a 
case instruct the jury that such a rule is unreasonable. 
Submitting the question to the jury in such a case could 
not, therefore, prejudice defendant.” The contention is 
that neglect of the court to discharge its duty and at the 
same time violating and neglecting a duty that is incum- 
bent upon it, and requesting the jury to do something it 
has no authority to do, is without prejudice. The con- 
tention is to the effect that a wrong conception of its duty 
by the court and a wrong exercise of that duty hurts no- 
body. The original majority opinion seems to the writer 
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to be clearly wrong in that contention. It is to the effect 
that the court may be blind and the jury may be blind, 
and yet nobody is hurt because no one can see the wrong- 
ful thing that is done. 


THOMAS J. DOMAN ET AL., APPELLANTS, Vv. WILLIAM T. 
FENTON, SHERIFF, ET AL., APPELLEES. 


Fiurep May 4, 1914. No. 17,730. 


1. Homestead: Tenancy. A homestead may be claimed in lands held 
in joint tenancy or tenancy in common. 


: EquiTaBLe TiTte. The ownership of an occupying claimant 
need not be of an estate in fee simple, but the owner of an equitable 
title, occupying under a contract of purchase, may claim the home- 
stead exemption under the statute. 


: ABANDONMENT: BURDEN oF Proor. ‘‘It appearing from the 
evidence that the premises had been occupied by the debtor as a 
homestead, the burden is upon the execution creditor to show both 
removal therefrom and intentional abandonment.’’ Union Stock Yards 
Nat. Bank v. Smout, 62 Neb. 227. 


APPEAL from the district court for Richardson county: 
JoHN B. Rapsr, Jupcr. Reversed with directions. 


Reavis d Reavis, for appellants. 
John Wiltse, contra. 


REESE, C. J. 


This is an action to enjoin the sheriff of Richardson 
county from selling, under execution, lots 7 and 8, in block 
130, in the city of Falls City. It is alleged in the petition 
that plaintiffs are the legal owners of one-fourth interest 
in the lots, two-fourths being owned by certain minor chil- 
dren, relatives of Mrs. Doman, and who have constituted 
a part of her family since the decease of Mrs. Doman’s 
sister-in-law, the mother of said children, some five years 
before the commencement of the suit; that the other one- 
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fourth interest is held by a brother of the two minor chil- 
dren, and who had entered into an agreement with plain- 
tiff, who was then Mrs. McPherson, that if she would take 
into her family and care for the minor children of his de- 
ceased mother he would transfer his interest in the prop- 
erty to her; that before her marriage to her coplaintiff, 
Thomas J. Doman, she, with the minor children referred 
to, had occupied the house and premises as her and their 
homestead, and upon her marriage to Doman, while still 
holding her homestead right to said property, they had 
temporarily occupied other and more convenient prop- 
erty, renting the homestead to tenants, but with the in- 
tention to return, improve and occupy the property as soon 
as vacated by their tenants; that the legal title to Mrs. 
Doman’s interest has since been conveyed by her to her 
husband Thomas J. Doman, but her homestead right still 
exists; that the homestead is of less value than $2,000; 
that Mary E. Kentner obtained a judgment against plain- 
tiff Mrs. Doman, has caused execution to be issued there- 
on and placed in the hands of defendant Fenton, sheriff, 
who threatens to levy the same upon said property and 
sell it; that the judgment is not a lien thereon, has never 
' been, the property being exempt as the homestead of plain- 
tiffs. The prayer is for an injunction restraining defend- 
ant from proceeding to make the levy and sale, and for 
general relief. 

Mary E. Kentner, the judgment plaintiff, was substi- 
tuted as defendant, and filed an answer to the petition, in 
which it is alleged that on the 14th day of September, 
1911, she recovered a judgment against Isabel McPher- 
son (now Isabel Doman, plaintiff) before a justice of the 
peace for the sum of $100 and $2.50 costs; that a tran- 
script was taken of said judgment and filed in the office 
of the clerk of the district court for said county on the 
16th day of September, 1911; that Isabel McPherson, now 
Doman, first acquired title to the one-fourth interest in 
said property by a deed on the 12th day of September, 
1910, which was filed for record October 4, 1910; that the 
deed from Isabel Doman to Thomas J. Doman, her hus- 
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band, was executed on the 26th day of October, 1911; that 
the other interests in the property are as stated in the pe- 
tition. The occupancy of the premises as a homestead by 
plaintiffs is denied, and it is alleged that the judgment 
is a valid lien upon the premises, and there is no equity 
in plaintiffs’ petition. There is a general denial of all 
other averments in the petition. Prayer for dissolution of 
the restraining order and that plaintiffs’ action be dis- 
missed. The reply isa general denial. The cause was tried 
to the court, resulting in a general finding in favor of de- 
fendant and a dismissal of the suit. Plaintiffs appeal. 

It is insisted that the suit was prematurely brought, as 
it was not alleged that any act had been committed by the 
sheriff or defendant Kentner in the way of seizing or levy- 
ing upon the property. Strictly speaking, this is perhaps 
true, especially since the general denial should, we think, 
in strictness, be held to deny that defendant intended to 
levy upon the property, or that such a levy was threatened, 
but, as we have often held, this court will not depart from 
the theories and issues actually adopted and tried by the 
parties; and, instead of following the technical issues as 
presented by the pleadings, we will treat the case on its 
merits as though the levy was in reality made. It must 
be conceded that the cause was not as carefully and 
thoroughly tried as is usually done by the bar of Richard- 
‘son county, and some features of the case were not brought 
out by the evidence as fully as they should have been. 

It appears to be sufficiently proved that some five years 
before the trial the sister-in-law of Mrs. McPherson, now 
Mrs. Doman, died leaving minor children. Those children 
had before that time been cared for and maintained by 
Mrs. McPherson, but after the decease of their mother it 
was agreed by their older brother, who was of lawful age, 
and Mrs. McPherson that she should take the children into 
her family, care for and maintain them, and for which the 
brother, who owned one-fourth interest in the property, 
was to convey his interest to her upon such terms as might 
be agreed upon. Under this arrangement she took pos- 
session of the property with the minor children as one 
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family and occupied it as a home. By this arrangement 
and its performance on her part, she had an equity in the 
property. If there was at that time an absolute agree- 
ment with the older brother to convey his interest in the 
property to her, with which she complied and took posses- 
sion, this would constitute an equity in her favor. It fur- 
ther appears that soon after another brother who owned 
a one-fourth interest in the property, having become of 
mature age, conveyed his interest to Mrs. McPherson, who 
subsequently conveyed it to her present husband, Mr. 
Doman. We think there was no time following the death 
of the mother of those minor children and Mrs. McPher- 
son’s agreement with the older brother, who was not a 
minor, the assumption of her obligation to the minors on 
her part, and who then owned three-fourths of the title, the 
two minors yet owning one-half interest, when considered 
in connection with her absolute possession, occupation and 
control of the property, she did not have a sufficient equity 
to support a homestead right. 

In Giles v. Miller, 36 Neb. 346, we held that “an undi- 
vided interest in real estate, accompanied by the exclu- 
sive occupancy of the premises by the owner of such inter- 
est and his family as a home, is sufficient to support a 
homestead exemption.” It is provided in section 3090, 
Rev. St. 1913 (Comp. St. 1911, ch. 36, sec. 15) that the 
family may consist of “the minor child of a deceased 
brother or sister.” As the children maintained by Mrs. 
McPherson were the children of her deceased sister-in-law, 
they fall within the protection of the statute, and, with 
Mrs. McPherson, constituted the family. 

Proof of abandonment of the homestead is wanting. It 
is shown by the testimony of Mrs. Doman, formerly Mrs. 
McPherson, that when she left the home on the lots in 
dispute, it was with the fixed purpose and determination 
to return, and with no intention of a permanent abandon- 
ment of her homestead right. A portion of her household 
furniture was left and still remains in the house, which 
is temporarily occupied by a tenant, the rent being paid 
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to her or to her present husband, and applied to the cloth- 
ing and necessities of the children. The fact that the fam- 
ily leased and removed to a more commodious house, the 
lease being from month to month, is not in any sense con- 
clusively contradictory of plaintiffs’ testimony asserting 
a continued purpose to return and improve the property 
as soon as the outstanding interests could be secured. So 
long as there was no intention to abandon the homestead, 
the temporary absence could not affect the right. The oc- 
cupancy having been shown, the burden is upon the exe- 
cution creditor to show both removal therefrom and inten- 
tional abandonment. Union Stock Yards Nat. Bank v. 
Smout, 62 Neb. 227. 

The decree of the district court is reversed and the cause 
remanded to that court, with directions to reinstate the 
restraining order and grant a perpetual injunction against 
the defendants as prayed for in the petition. 

REVERSED. 


Barnes, Rose and Sepewick, JJ., not sitting. 


Duncan D. TURNER, APPELLANT, Y. CoLuMBIA Fine 
INSURANCE COMPANY, APPELLEE. 


FILED May 4, 1914. No. 17,732. 


Judgment: Res JupicatTa. ‘‘A ‘right, question or fact’ distinctly put in 
issue and directly determined by a court of competent jurisdiction as 
a ground of recovery, carnot be disputed in a subsequent suit be- 
tween the same parties or their privies, and this even though the 
second suit is for a different cause of action.’’ State v. Broatch, 68 
Neb. 687. 


AppeaL from the district court for Douglas county: 
WILlis G. SEARS, JUDGE. Affirmed. 


Harry Fischer, Mulfinger & Yates and J. G. MacVeigh, 
for appellant. 
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REESE, C. J. 

This action was commenced in the district court for 
Douglas county for malicious prosecution. It is alleged 
in the petition that defendant is a’ corporation organized 
under the laws of this state; that on the 2d day of June, 
1908, the defendant by and through its agents and attor- 
neys, maliciously intending to injure plaintiff, appeared 
before the grand jury of Douglas county, and, without 
probable cause therefor, and by false testimony, mali- 
ciously caused and procured plaintiff to be indicted by 
said grand jury for the crime of arson; that by reason 
of said indictment a capias was issued, plaintiff was ar- 
rested, cast in jail, and there held and deprived of his lib- 
erty for some five hours, when he procured bail and was 
released therefrom; that defendant by its attorneys, with- 
out probable cause therefor, continued its malicous prose- 
cution throughout the trial, but upon the final conclusion 
thereof plaintiff was acquitted of said charge and dis- 
charged therefrom, and the prosecution was thereupon 
finally ended and terminated; that by reason of said ma- 
licious prosecution he suffered damages in the sum of 
$50,000, for which judgment is demanded. 

Defendant answered by general denial, and as a second 
defense alleged as defensive matter that on or about the 
27th day of July, 1908, plaintiff commenced his action 
against defendant in the district court for said county by 
which he sought to recover judgment for the sum of $2,500. 
and interest from April 10, 1908, upon two certain policies 
of insurance theretofore issued to plaintiff by defendant. 
insuring him against loss or damage by fire of certain 
personal property alleged to have been contained in a cer. 
tain building, described in the answer; that in the petition 
filed by plaintiff it was alleged that the insured property 
was on the 2d day of April, 1908, wholly destroyed by 
fire which did not originate by or through any wrongfu: 
act on the part of plaintiff; that defendant appeared ir 
said suit, filed its answer, alleging and charging that the 
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fire by which the insured property was destroyed originated 
and was caused by the wilful act and procurement of 
plaintiff, setting out the specific acts alleged to have been 
committed by plaintiff, by the placing of inflammable and 
explosive material in and near the property and causing 
the same to be ignited, with the fraudulent intent of mak- 
ing a false claim against defendant for the alleged loss by 
fire; that plaintiff filed his reply to said answer, denying 
the allegations thereof, and the issue thus formed was duly 
tried by the said district court and a jury, a general ver- 
dict having been returned in favor of defendant. A tran- 
script of the proceedings in said cause was attached to 
and made a part of the answer. It is further alleged that 
judgment was rendered upon said verdict in favor of de- 
fendant and against plaintiff, and which said judgment 
is final, unappealed from, remains in full force and effect, 
and is a final adjudication and determination of the mat- 
ter involved in the action, and plaintiff is estopped to as- 
sert or maintain that he did not wilfully cause said prop- 
erty to be destroyed. 

To this answer plaintiff filed his reply, admitting that 
plaintiff commenced his action against defendant for the 
sum of $2,500, and interest, upon two policies of insur- 
ance, as alleged, and that defendant made answer thereto, 
setting up as one of its defenses that the loss occurred 
and the fire originated by the wilful act and procurement 
of plaintiff, to which plaintiff filed a reply, denying the 
allegation of said answer. It is further admitted that in 
the trial of said cause the jury returned a general verdict 
in favor of defendant and against plaintiff, and upon 
which the district court rendered judgment against plain- 
tiff and in favor of defendant. Plaintiff denies that he 
ever at any time set fire to the building or to the goods 
insured therein, as described in the answer of defendant 
and in its answer filed in the suit upon the policies, and 
denies that the judgment rendered in the suit upon the pol- 
icies is a final adjudication and bar to this action, or that 
plaintiff is estopped thereby from claiming and maintain- 
ing the allegations of his amended petition herein. 
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Upon the filing of the reply, defendant presented its mo- 
tion for judgment in its favor upon the pleadings upon 
two grounds: “(1) On the face of the pleadings defend- 
ant is entitled to a final judgment in its favor. (2) The 
second defense in defendant’s answer sets forth a meri- 
torious defense to plaintiff’s cause of action, and the facts 
therein alleged, and the proceedings had in the suit there- 
in referred to, a certified copy whereof is attached thereto 
and made a.part thereof, are not controverted or denied 
in the reply, and must therefore be taken as true without 
proof.” The motion was sustained, the court finding “that 
said defendant is entitled to a judgment upon the state- 
ments in the pleadings.” Judgment was accordingly en- 
tered dismissing the case, to which plaintiff excepted, and 
from the judgment he appeals. 

As will be observed, the only question presented is 
whether the suit and judgment in the original action upon 
the two policies of insurance constitutes a bar to this ac- 
tion. In order to an action for the malicious prosecution 
of a criminal case, it must be shown that the criminal 
prosecution was both malicious and without probable 
cause. Hagelund v. Murphy, 54 Neb. 545. It clearly ap- 
pears from the transcript of the record and trial of the 
suit instituted by plaintiff upon the two policies of in- 
surance that the only question at issue and tried was 
whether plaintiff had unlawfully caused and procured the 
insured property to be destroyed by fire. By the verdict 
and judgment in favor of defendant, it was judicially and 
finally determined as between the parties to that suit and 
this suit that he was guilty of the act charged in the an- 
swer. This being true, we are unable to see how it can be 
held that that judgment unappealed from, whether right 
or wrong, did not present probable cause for the prosecu- 
tion. The fact that plaintiff was acquitted upon the trial 
of the crimina] charge, while more or less persuasive of 
his innocence, does not counteract or impair the judg- 
ment as between the parties, as defendant was not a party 
of record in that prosecution. It was therefore the duty of 
the trial court, under the rule stated in Bechel v. Pacific 
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Express Co., 65 Neb. 826, to dispose of the case without 
going through the form of an unnecessary jury trial. Or- 
dinarily, where an issue is formed upon the question of 
former adjudication, the record is only prima facie proof 
of the fact alleged to have been adjudicated, and the ques- 
tion is therefore open to trial. Cobbey v. State Journal 
Co., 77 Neb. 626; Figg v. Hanger, 4 Neb. (Unof.) 792. 
But in this case plaintiff’s reply to the answer of defend- 
ant admits the truth of the allegations of the answer as to 
the trial, verdict and judgment in the previous action, and 
left nothing in that behalf to try. It is true that the causes 
of action presented by the pleadings are not identical, but 
the rule seems to be well settled that this is not necessary 
if the question presented in a former suit between the 
same parties is the same as in the one under considera- 
tion. If the former case goes to final judgment and the 
issue is thus settled, it will be binding upon the parties 
whether the cause of action (the subject matter) is the 
Same or not. Chand, Law of Res Judicata, sec. 28 et seq.; 
1 Van Fleet, Former Adjudication, secs. 216-228; State v. 
Broatch, 68 Neb. 687. 

_As it was conclusively shown that the question of fact 
presented in the two trials is the same, it follows that the 
judgment of the district court in dismissing the action 
will have to be and is 

AFFIRMED. 


Rose, FAWCETT and SEDGWICK, JJ., not sitting. 


HERMAN BrRoTHERS COMPANY, APPELLANT, V. CONRAD 
WACKER, APPELLEE. 


Fitep May 4, 1914. No. 17,719. 


1, Statute of Frauds: MemoranpuM. The written memorandum re- 
quired by section 2631, Rev. St. 1913 (statute of frauds) may be 
made out by connecting two or more papers, such as written corre- 
spondence between the parties. 
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Siening. It is not essential that each paper be 
signed by the party sought to be charged, provided those not signed 
are referred to with reasonable certainty in those which are signed. 
But the relation to each other of the documents relied on to satisfy 
the requirement of the statute must appear on their face, and can- 
not be established by parol evidence. Fowler Elevator Co. v. Cottreli, 
38 Neb. 512. 


An unsigned order for a bill of goods was given 
to a traveling salesman, a copy of the order was handed to the 
merchant, and the original sent to the wholesaler. The merchant 
afterwards wrote a letter to the wholesaler requesting him to cancel 
certain items contained in the order as described therein. This re- 
quest was acceded to, and after some other letters had been written 
in relation to the order the merchant, by letter, insisted on a can- 
celation of the whole order. Held, That there was a sufficient. ac- 
knowledgment in writing of the making of the order to take it out 
of the statute of frauds, and the jury should have been instructed 
to that effect. 


AppEAL from the district court for Hitchcock county: 
ERNEST B. Perry, JupGe. Reversed. 


Mockett & Peterson, for appellant. 
C. E. Eldred and J. W. Cole, contra. 


Barnes, J. 

Action to recover profits on an alleged order for the 
sale of certain goods and merchandise by the plaintiff 
to the defendant. A trial in the district court for Hitch- 
cock county resulted in a verdict for the defendant. A 
motion for a new trial was overruled, judgment was ren- 
dered on the verdict, and the plaintiff has appealed. 

It appears that the plaintiff, under the name of Herman 
Bros. Co., was engaged in the wholesale business in the 
city of Lincoln, Nebraska, and on or about April 22, 1907, 
the defendant, Conrad Wacker, was a retail merchant in 
the town of Culbertson, in this state; that, on the fore- 
noon of the day above mentioned, a traveling salesman of 
the plaintiff called on the defendant and took his order 
_ for certain goods to be delivered at once, which were to 
be paid for in cash when delivered; that the goods were 
shipped by plaintiff to defendant, were received by him, 
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were paid for, and about this there is no dispute. On the 
afternoon of the same day the plaintiff's salesman returned 
to the defendant’s store and secured an order for certain 
fall goods, to be shipped in July, and paid for on or about 
November 1, 1907. This order was entered by the sales- 
man in what is called a traveling-man’s order book, and. 
a copy of it was handed to the defendant. It appears 
that on April 24, 1907, the plaintiff wrote defendant « 
post card as follows: “Your order of * * * to be 
shipped later, is received and will have our prompt and 
careful attention. With thanks, Herman Bros. Co.” 

On May 4, 1907, defendant wrote plaintiff the following 
letter: 

“Culbertson, Neb., May 4, 1907. 

Herman Bros. Co., Lincoln. Gents: Please cancel the 
pants ordered for to be shipped in July. In looking over 
my stock I find that I have a good supply on hand. The 
Nos. are as follows: 9882 1 doz. $36. 9800 1 doz. $36. 
9871 1 doz. $30. 9874 1 doz. $30—$132. ©. Wacker.” 

In reply to this letter plaintiff wrote defendant as fol- 
lows: 

“Mr. C. Wacker, Culbertson, Neb. Dear Sir: We are 
just in receipt of your letter of May 4th, asking us to can- 
cel four dozen of extra pants off of your order given to our 
Mr. Robinson and we are complying with your request and 
hope this will be satisfactory. Yours truly, Herman Bros. 
Co., per. C. H.” 

On May 8, 1907, defendant wrote plaintiff as follows: 

“Herman Bros. Co., Lincoln, Neb. Gents: Yours at 
hand this morning and note what you say regarding to 
shortage of one boy’s suit. The way your letter reads 
you people. never make any errors. Now I tried to do 
business with you people once before. But it seems like 
we can’t manage to get along. So we will quit right now. 
You may countermand my entire and all disputes will be 
ended. I don’t want to do business in a scrapping way. 
Yours truly, C. Wacker.” 

On May 14, 1907, defendant wrote plaintiff as follows: 
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“Herman Bros. Co., Lincoln, Neb. Gents: Yours at 
hand and note what you say regarding cancelation of or- 
der. I will not reconsider the matter and I want the 
order canceled. Yours resp., C. Wacker.” 

On May 18, 1907, defendant wrote plaintiff again as fol- 
lows: 

“Herman Bros. Co., Lincoln, Neb. Referring to your 
letter and note what you say in regards to cancelation of 
my order. Now JI want you to understand that I mean 
what I say. I will positively not accept the goods if you 
ship them and if you are in the market for trouble I sup- 
pose you can find it. According to your letter you folks 
never make any errors. Yours truly, C. Wacker.” 

In reply to this letter plaintiff wrote defendant as fol- 
lows: 

“Mr. C. Wacker, Culbertson, Neb. Dear Sir: We are 
in receipt of your letter of May 18th in regard to the 
cancelation of your order. We see that you refuse to do 
anything at all in the way of making a settlement, so we 
hereby withdraw all propositions we have made and notify 
you hereby when the proper time comes we will sue you 
for the profits that we would have made on the balance of 
your order that was to be shipped later excepting on those 
pants on which we accepted your cancelation. But we will 
hold you for the profits on all the balance. Yours respect- 
‘fully, Herman Bros. Co., per C. H.”’ 

We have thus quoted all of the correspondence which 
seems to bear in any manner upon the present controversy. 
As a defense to plaintiff’s action, defendant pleaded the 
statute of frauds, which reads as follows: “Every con- 
tract for the sale of any goods, chattels, or things in ac- 
tion, for the price of fifty dollars or more, shall be void, 
unless, first, a note or memorandum of such contract be 
made in writing and be subscribed by the party to be 
charged thereby; or, second, unless the buyer shall accept 
and receive part of such goods or the evidences, or some 
of them, of such things in action; or, third, unless the 
buyer shall pay some part of the purchase money.” Rey. 
St. 1918, sec. 2631. 
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It is clear that the order in question was not signed by 
the defendant or any one for him. But it is contended 
that the order, which was on a sheet separate from the 
cash order above mentioned, was a part of the same order; 
that the defendant received and accepted the goods men- 
tioned in the two sheets of the order taken in the fore- 
noon, and his acceptance took that contract out of the 
statute of frauds. It appears, however, that the goods de- 
scribed in sheets 1 and 2 were to be delivered at once, and 
to be paid for in cash on delivery, and that order was taken 
by the plaintiff’s traveling salesman in the forenoon; that 
in the afternoon he returned to the defendant’s store and 
solicited the order in question, which was for fall goods, 
to be delivered in July, and paid for the first of the fol- 
lowing November. It seems clear, therefore, that the order 
in question was separate and distinct from that contained 
on sheets 1 and 2; that it was different as to the time of 
delivery and the terms of payment. 

Plaintiff contends that by the letters above quoted de- 
fendant acknowledged the making of the order in ques- 
tion, sufficiently identified it, and thereby took it out of 
the operation of the statute. In Fowler Elevator Co. v. 
Cottrell, 88 Neb. 512, it was held: “The written mem- 
orandum required by section 9 of our statute of frauds 
(Comp. St. 1893, ch. 82) may be made out by connecting 
two or more separate papers, such as the written corre- - 
spondence between the parties. It is not essential in such 
case that each paper be signed by the party sought to be 
charged, provided those not thus signed are referred to 
with reasonable certainty in those which are signed. But 
the relation to each other of the documents relied upon 
to satisfy the requirement of the statute must appear on 
their face, and cannot be established by parol evidence.” 
That case is an instructive one, and defendant contends 
that it is decisive of the question involved in this appeal, 
and resolves it in his favor. The facts in this case, how- 
ever, are not the same as those set forth in the record in 
Fowler Elevator Co. v. Cottrell, supra. In that case the 
defendant in no manner acknowledged that he entered 


Vou. 96] JANUARY TERM, 1914. 107 
Cady Lumber Co. v. Miles, 


into a contract of any kind With the plaintiff. There was 
nothing in the correspondence which identified any kind 
of an agreement; and, while that case is correctly decided, 
it has no direct application to the facts in the case at bar. 
Here the defendant wrote plaintiff a letter in which he, in 
effect, admitted making the order, and asked the plain- 
tiff to cancel certain items contained therein. A letter 
was sent to him by the plaintiff acceding to his request, 
and in several of the letters which defendant wrote to 
plaintiff he spoke of the order in question, and, in effect, 
admitted that he gave it to the plaintiff’s salesman, and 
finally he insisted on its cancelation. 

AS we view the record, there was a sufficient acknowl- 
edgment in writing of the making of the order to take it 
out of the operation of the statute. Defendant has at no 
time denied that he gave the order. There is no dispute 
as to that fact, and the court should have instructed the 
jury that defendant, by his letters, had acknowledged the 
making of the order, in writing, and therefore it was not 
within the statute of frauds. 

For failing and refusing to so instruct the jury, the 
judgment of the district court is reversed, and the cause 
ig remanded for further proceedings. 

REVERSED. 


H. F. Capy LuMBrr COMPANY, APPELLANT, vy. THOMAS H. 
MILES ET AL., APPELLEES. , 


Finep May 4, 1914. No. 17,761. 


1. Mechanics’ Liens: Morteaces: Priorities. A mechanic’s lien for 
material sold and delivered to an owner for the erection of a dwell- 
ing is superior to, and takes precedence over, the lien of a mortgage 
executed and recorded subsequent to the date when the first part of 
the material was delivered at the premises where the dwelling was 
being constructed. 


The fact that the first load of material 
was used in the construction of a shack temporarily occupied by the 
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owner, which was taken down as the work progressed, and was used 
in completing the dwelling, as was agreed upon between the owner 
and the materialman, will not affect the question of the priority of 
the lien over that of a mortgage subsequently executed and recorded. 


. A mortgagee who takes a mortgage on the 
premises after having notice that a materialman has commenced to 
furnish the lumber for-the erection of the dwelling is not in a posi- 
tion to insist that the lien of his mortgage is superior to that of the 
materialman. 


APPEAL from the district court for Douglas county: 
Howarp Kennepy, Juper. Affirmed as modified. 


De Bord, Fradenburg & Van Orsdel, for appellant. 


J. P. Palmer, Crane € Boucher, Parish & Martin, T. E. 
Brady and Alvin F. .Johnson, contra. 


Barnes, J. ; 

H. F. Cady Lumber Company, plaintiff, filed its peti- 
tion in the district court for Douglas county to foreclose 
a mechanic’s lien upon property belonging to Thomas H. 
Miles and Mary Miles, his wife. The lumber and build- 
ing material furnished by the plaintiff to the Mileses 
amounted to $714.45, upon which there remained unpaid 
$424.45. It was alleged that the first item delivered was 
on February 8, 1909, and the last item December 3, 1909; 
that the lien was filed within four months of the furnish- 
ing of the material. It was alleged that other parties 
had furnished material, and claimed to have liens upon 
the property, which was situated on a lot at the corner 
of Forty-seventh street and Military avenue in the city of 
Omaha. Cross-petitions were filed by other lien-holders, 
and an answer and cross-petition was also filed by the 
Nebraska Savings & Loan Association, claiming under a 
mortgage upon which it had elected to declare due the 
sum of $1,280.50, with interest. Certain replies were filed, 
but the main issue in the case, and the only one which is 
brought to this court for determination, relates to the 
priority between the plaintiff’s mechanic’s lien and the 
lien of the mortgage of the Nebraska Savings & Loan As- 
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sociation. <A trial of the case was had in the district court, 
and resulted in findings and judgment declaring the pri- 
ority of liens, and in which it was held that the lien of the 
Nebraska Savings & Loan Association was prior and su- 
perior to the mechanic’s lien of the H. F. Cady Lumber 
Company. From that judgment the lumber company has 
appealed to this court, and we are required to try and de- 
termine the question presented without regard to the find- 
ing and judgment of the trial court. 
The H. F. Cady Lumber Company, to establish the pri- 
ority of its lien, produced as a witness one John Wilson, 
who testified as follows: “I am employed by the H. F. 
Cady Lumber Company, and have been for six years. I 
was out at the premises involved, and saw the shack which 
was built there by Miles. He lived in this shack while 
he was building the main house. He made the cement 
blocks for his house, and, while making these and build- 
ing the house, he lived in the shack. The plaintiff fur- 
nished the material for the shack as well as the house. 
The first bill of materials furnished by the plaintiff was 
delivered for the shack, * * * at the premises, on April 
27, 1909, and consisted of 1,000 feet of shiplap, two rolls 
of tar felt, a lot of 2x4’s, a window and a door, total $40.66. 
The tar paper went into the roof and the shiplap went into. 
the siding of the shack. The 2x4’s were used for studding. 
The window and door were also used in the shack. Later 
on Miles tore down the shack and used the material in the 
house. I know that the shiplap which was on the shack 
was later incorporated in the house, because in the cel- 
lar partitions of the house I saw this shiplap, and on it 
were large-headed nails with parts of tar felt sticking to 
them, and from this I know that this shiplap with these 
nails sticking in it came from the roof of the shack, for the 
roof of the shack was made with shiplap with the tar felt 
tacked on with these nails with large heads. Miles bought 
the lumber for the shack at our place. I know that this 
was the only building that Miles had on hand. Miles told 
me that he intended to use all of the material that went 
into the shack in his completion of the main building, and, 
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before tearing down his shack, he told me he intended to 
incorporate the materials into the main building.” 

The plaintiff called as a witness George W. Platner, who 
testified: “I was formerly with the Cady Lumber Com- 
pany, as treasurer of that company, but at present am 
not interested in the company at all, having sold all my 
interest in it. I know Miles and saw him about ordering 
of the Cady Lumber Comany the lumber for his job at 
Forty-seventh and Military avenue. Mr. Miles arranged 
with me at one time for the purchase of two batches of 
materials, one for the shack and the other for the house, 
explaining to me that he would so construct the shack 
that he could afterwards tear it down and put the ma- 
terial in the house. The Cady Lumber Company furnished 
the material for the shack, and I know that it went into 
the construction of the shack. I agreed to sell this lum- 
ber to Miles, on the part of the Cady Lumber Company, 
on the arrangement that he was to get a loan, so that he 
might pay off the bill. I think I talked with a loan 
company beforehand, and got word that he was going to 
secure a loan.” The witness further testified that besides 
the original bill some extras were furnished Miles to com- 
plete the house; that “the materials named in the estimate, 
and the material that went into the shack, and the extras 
were arranged to be sold to Miles by the Cady Lumber 
Company at the same time, and on the same day; that is, 
the material that went into the shack and that which went 
into the house were furnished under one contract, made at 
one time. Miles ordered that the material should be sent 
up to the premises, as he would require it in the shack 
and the house. I think I had assurance that the loan 
would be made to Miles before we furnished him any of 
the materials. I remember, when Miles asked us to de- 
liver it up there, that he explained to me what he was 
going to do—that he was going to build this shack to live 
in, and afterwards use it in the house, before the -house 
was completed. I thought that was an economical move 
on his part. I believe he told me at that time that he 
was paying rent, and wanted to get rid of the question of 
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rent, or that he had sold his other place, or something had 
forced him to have a place for shelter temporarily until — 
he got his building further along.” Witness further tes- 
tified: “Before we delivered any of the material for the 
shack, the lumber company was obligated to deliver to 
Miles all the material which finally went into the perma- 
nent building.” 

Plaintiff also called as a witness F. A. Ewing, who is 
secretary and treasurer of.the lumber company. He tes- 
tified that he “was not with the Cady Lumber Company 
when the Miles bill was sold; that he had talked with 
Miles after the material had all been furnished, and Miles 
made no question about the amount of the bill, that Miles 
told me that all the lumber named in the lien had been re- 
ceived; and that the material that he got for the shack came 
from the Cady Lumber Company; and that this material 
later went into the house; that the full amount of the 
lien, $424.45, remained unpaid.” 

It was stipulated that the mortgage of Mary Miles and 
Thomas H. Miles to the Nebraska Savings & Loan Asso- 
ciation was executed by them on the date mentioned in the 
mortgage; that the mortgage was filed on June 21, 1909, 
and recorded in the register of deeds office in Douglas 
county ; that the bond for $1,250, dated June 19, 1909, like- 
wise executed by Miles and his wife, is the bond mentioned 
in the mortgage. 

The building association then called one J. R. Brandt 
as a witness. He identified the mortgage and bond, and 
‘gave its date as June 19, 1909; that the shack was built’ 
on the lot next to and east of the one described in the 
mortgage and mechanic’s lien; the foundation was of ce- 
‘ment, having cement floor; that before the mortgage was 
taken or recorded he did not examine the property to see 
whether the materials had been placed thereon by the 
lienors. Witness never talked to Platner about making a 
loan to Miles. Witness said: “He thought the lot was 
22 feet wide, and that the house was between 2014 to 22 
feet wide; that Miles and his wife lived in the shack while 
the house was being built. There was no other house on 
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the lot next east except the shack. He understood that 
the shack was put there just temporarily, but did not ask 
Miles where he had got his lumber to build the shack with, 
but Miles told him he had built a shack out there, and 
that the Cady Lumber Company had extended him a credit 
of $40 to build the shack with.” Witness asked Miles “if 
he had paid Cady, and he said he had paid them for the 
material for the shack, all but $10. This was before they 
put their loan upon the property, aud, before they gave 
him the loan, Miles told him that he had built the shack 
out there and had gotten the lumber for it from the Cady 
Lumber Company. The shack was as much as two feet 
east of the permanent house.” 

The association then produced Thomas J. Fitzmorris 
as a witness, who belonged to the real estate cominittee to 
put valuations upon property for loans which had been 
asked of the company. He testified: “When I went out to 
look at the property, I went into a little shanty that was 
located just:to the east of the house. I didn’t look par- 
ticularly to see whether there was any lumber on the lot. 
T think I would have seen it if it had been there. I think 
the shanty must have been two or three feet east from the 
house. The Miles family were then living in the shanty. 
I examined it probably between the 12th and 15th. When 
I was out there to look over the property, the excavation 
had been made for the house, and half of the cellar floor 
was built for the main house, and half the basement walls 
were up. I at that time paid no attention to the lines of 
the lot.” 

The following stipulation was also entered into: “It 
is admitted that Mrs. Mary Miles, who was the owner of 
the property, authorized her husband, Thomas H. Miles, to 
build a house, buy material for the house for the purpose 
of building it, and to charge her property with it, and 
this stipulation applies to the lien of the H. I’. Cady Lum- 
ber Company, and to all the other liens.” 

It also appears that the lumber for the shanty was de- 
livered on the premises on the 27th day of April, 1909; 
that the lumber to build the main house was delivered on 


VoL. 96] JANUARY TERM, 1914. 113 
Cady Lumber Co. v. Miles. 


the premises, commencing on the 22d day of June, 1909, 
and from time to time until the following December, when 
the house was completed. 

We have thus set forth a greater part of the evidence 
for the reason that our conclusion in regard to the pri- - 
ority of the liens in question does not coincide with the 
judgment of the district court. As we view the evidence, 
it establishes the fact that the delivery of material by the 
plaintiff on the 27th day of April, 1909, at the premises in 
question, was material for the coustruction of the house, 
and the fact that it was used temporarily in the shack to 
shelter the Miles family at the time when they commenced . 
building the house, did not make it a delivery for the con- 
struction of any other building. The delivery by the plain- 
tiff of other and additional material from time to time 
until the building was completed gave it a lien which 
attached on the date of the first delivery. It further ap- 
pears that the Nebraska Savings & Loan Association had 
notice that some one was furnishing material for the 
construction of the house before it took its mortgage, and 
therefore its lien should be held subject to the lien of 
the materialman. The mechanics’ lien law has always 
been liberally construed with a view of making it effective. 
Foster v. Dohle, 17 Neb. 631; Irish v. Pheby, 28 Neb. 231; 
Marrener v. Paxton, 17 Neb. 6384; Wathins & Co. v. Ko- 
biela, 84 Neb. 422. 

It follows that the judgment of the district: court should 
be, and is, modified to the extent of subjecting the lien of 
the Nebraska Savings & Loan Association’s mortgage to 
the lien of the H. F. Cady Lumber Company, and the cause 
is remanded to the district court for Douglas county, with 
directions to modify its judgment in accordance with this 
opinion. 

AFFIRMED AS MODIFIED. 


Lerron, Fawcerr and Sepewick, JJ., not sitting. 
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MILTON R.ILER, APPELLEE, V. MerRIcK COUNTY, APPELLANT. 
Fiep May 4, 1914. No. 17,764. 


1. Sheriffs: CoMPENSATION AS JAILER. The sheriff of a county, who per- 
forms the duty of jailer in addition to his duties as sheriff, is entitled 
to the compensation provided for the performance of that duty while 
there are prisoners confined in the county jail. Dunkel v. Hall County, 
89 Neb. 585. 


: Occupancy or County JaIL: LIABILITY FoR RENT. Where the 
sheriff is required to occupy the rooms in the second story of the 
county jail under a resolution of the county board requiring him to 
pay the sum of $50 a year for fuel and lights, and has paid that 
sum according to the terms of the resolution, he is not liable to the 
county for rent for the use of the county jail. 


3. Trial: Dimectine Verpict. Where there is no conflict in the evidence 
on the issues joined in an action, it is proper for the trial court to 
direct a verdict in accordance with the facts. 


AppBAL from the district court for Merrick county: 
Grorce H. THOMAS, Jupen. Affirmed. 


W. H.C. Rice and Patterson & Patterson, for appellant. 


W. H. Thompson, Elmer E. Ross and H. F. Allen, 
contra. ; 


BARNES, J. 


On the 1ith day of July, 1911, the plaintiff filed his 
claim with the board of supervisors of Merrick county for 
$1,261.50, for fees which he claimed were due him as jailer 
of said county from January 9, 1908, to the 11th day of 
July, 1911; and on the 17th day of August, 1911, he filed 
with the board of supervisors an additional bill for the 
sum of $57 as jailer’s fees from the 11th day of July, 1911, 
to the 17th day of August, 1911. Ata regular meeting of 
the board of supervisors of said county on the 19th day 
of August, 1911, his claims were wholly rejected and dis- 
allowed. Whereupon plaintiff appealed from the action of 
the board to the district court for Merrick county, and filed 
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his petition in said court, setting forth the fact that he 
was elected sheriff of Merrick county for the term com- 
mencing January 9, 1908; that as sheriff he performed the 
duties of jailer of said county from the 9th day of Jan- 
uary, 1908, to the 10th day of July, 1911, inclusive; that 
during said time prisoners were confined in the jail of 
said county for 841 days, and he was entitled to have and 
recover from the county the sum of $1.50 a day during all 
of said time; that on the 11th day of July, 1911, plaintiff 
filed a verified account with the clerk of said county, claim- 
ing that there was due him the sum of $1,261.50; that the 
board disallowed the said claim. It was further alleged 
that the plaintiff filed a second claim with the county 
board for services rendered as jailer for an additional 38 
days; that there was due therefor the sum of $57, which 
was also disallowed, and that there was justly due from 
the county to the plaintiff for said services the sum of 
$1,318.50, with interest thereon from the 18th day of Au- 
gust, 1911, for which sum the plaintiff prayed judgment. 

The defendant filed an answer, denying each and every 
allegation contained in plaintiff's petition, and alleged 
that on October 24, 1911, the plaintiff was justly indebted 
to the defendant in the sum of $1,080, as reasonable rent 
for the jail of said county, including lights and fuel; that 
the upper story of the jail of said county belonged to and 
was owned by the defendant county; that it was used and 
occupied as a residence by the plaintiff, and that plaintiff 
impliedly agreed to pay the defendant county the said 
sum of $1,080 for the use of the upper story of said jail 
building. Defendant further alleged that the plaintiff was 
indebted to it in the sum of $54 for certain fees earned 
and collected by the plaintiff as sheriff of said county which 
he had not accounted for as required by law, and had 
wrongfully and unlawfully converted that sum to his own 
use; that no part of said sums of $1,080 and $54 had been 
paid, and that there was now due and payable to the 
defendant county the said sums of money aforesaid. It 
was further alleged that the plaintiff was indebted to the 
county in the sum of $300 for back fees and rewards col- | 
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lected by the plaintiff while acting as sheriff of said 
county; that defendant county was unable to itemize the 
said accounts because the sheriff had kept no record of 
said rewards. 

The plaintiff filed a reply to defendant’s answer in which 
he admitted that the jail referred to in defendant’s answer 
was the property of said county and alleged that during all 
of the time said plaintiff was the sheriff of said county 
he and his family occupied the upper rooms of the jail 
building; that the fuel and lights were furnished in pur- 
suance and by virtue of a resolution of the board of super- 
visors of said county wherein it was provided that the com- 
pensation to be paid by plaintiff for fuel and lights was 
the sum of $50 per annum, and that plaintiff had duly 
paid the same; that the upper rooms of said jail building 
were occupied by plaintiff by virtue of his rights, powers 
and duties as sheriff and ex officio jailer of the county, so 
that he might give the necessary and proper care to the 
building and the prisoners confined therein, and better per- 
form his other duties pertaining to said office. The plain- 
tiff specifically denied the right of any other person or 
persons to use or occupy any part of the jail building while 
he was sheriff, and denied the right of said board of su- 
pervisors to determine who should occupy the upper rooms 
of said jail building during the time plaintiff was acting 
as sheriff of the said county, and denied all of the other 
allegations of the answer. 

On the issues thus joined the cause was tried to a jury, 
and after the introduction of all of the evidence the judge 
of the district court directed the jury to return a verdict 
for the plaintiff and against the defendant county for the 
sum of $1,264.50. A motion for a new trial was overruled, 
judgment was rendered on the verdict, and the defendant 
county has appealed. 

There is no conflict in the evidence. It appears beyond 
question that the plaintiff was the sheriff of Merrick coun- 
ty during the time mentioned in his petition; that there 
were prisoners in the jail of said county for the number 
of days stated therein. It is also conceded that the plain- 
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tiff had no deputy, and had never appointed any one to 
act as jailer of the county, but had performed the duties 
of jailer during all of his terms of office, with some trifling 
assistance from the janitor of the courthouse or “roust- 
about” who was engaged in that work; that the county 
has never paid any other person.for performing the duties 
of jailer. It follows that, the sheriff having elected to 
serve the county in that capacity, he was entitled to com- 
pensation therefor at the rate of $1.50 a day while the jail 
was occupied by prisoners. This case falls squarely with- 
in the rule of Dunkel v. Hall County, 89 Neb. 585. 

It is contended, however, that the sheriff must, by some 
affirmative action on his part, elect to perform the duties 
of jailer. It appearing that the sheriff never appointed 
a deputy or jailer, but performed those duties himself, his 
conduct amounted to an election, and that contention is 
not well founded. 

We come now to the consideration of the defendant’s 
claim for rent of the upper story of the jail with which it 
sought to charge the plaintiff. It appears that the de-. 
fendant county had constructed a jail which was a build- 
ing separate and apart from the courthouse. The lower 
’ story of the building was fitted up in a suitable manner 
for the confinement of prisoners, and the upper story was 
constructed for a sheriff’s office, with rooms which the 
sheriff Was required to occupy with his family in order 
that he, as jailer, might be in close touch with the prison- 
"ers, he being responsible for their Safe-keeping, including 
their board; that by resolution the county board required 
the sheriff to pay the sum of $50 a year for lights and fuel, 
and that sum had been paid by the plaintiff. As we view 
this matter, such payment was a complete discharge of any 
liability to the county for rent, on plaintiff’s part. It fol- 
lows that the defendant was not entitled to recover on its 
claim for rent of the jail building. 

It also appears that there was a small amount of fees 
which plaintiff had not accounted for and paid over to the 
county treasurer. This sum was deducted by the court 
from the plaintiff’s claim, and the jury were properly di- 
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rected to return a verdict for plaintiff for the balance due 
him, amounting to $1,264.50. 
We find no error in the record, and the judgment of the 
district court is 
AFFIRMED. 


Fawcrtr, Sep@wick and Hamer, JJ., not sitting. 


ALEXANDER A. LA LONDE, APPELLER, V. PETER SODERBERG, 
APPELLANT. 


Frurp May 4, 1914. No. 17,766. 


1. Master and Servant: Duty or Master. A master is not an in- 
surer of the safety of his servant, but is only required to use ordi- 
nary care in furnishing the servant with reasonably safe, suitable 
tools and implements, and a reasonably safe place in which to per- 
form his work. 


: ASSUMPTION oF RisKs. An experienced carpenter engaged 
in the work of erecting a one-story building assumes the ordinary 
risks of his employment, and is required to use such means in climb- 
ing upon and deseending from such building as his own judgment 
and convenience may suggest. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. Surron, JupGE. . Reversed and dismissed. 


Edgar M. Morsman, Jr., for appellant. 
W: W,. Slabaugh and John W. Battin, contra. 


BARNES, J. 

Alexander La Londe was injured while in the employ of 
Peter Soderberg, a contractor and builder, and commenced 
this action in the district court for Douglas county to re- 
cover his damages therefor. From a judgment in plain- 
tiff’s favor the defendant has appealed. 

It appears that Soderberg had a contract for the eree- 
tion of certain government buildings located at Fort 
Omaha. Ome of the buildings was known as an oil house. 
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That building was one-story in height, and consisted of a 
wooden frame of 2x4’s, covered with corrugated iron. It 
was 14 feet wide and 40 feet long. The inside of the build- 
ing was open, with no ceiling or attic. At no time were 
more than three workmen employed in the construction of 
the building, and up to the time when the accident oc- 
curred all of the work had been performed thereon by the 
plaintiff, a fellow servant named Johnson, and Anderson, 
who: was Soderberg’s foreman. The plaintiff was an ex- 
perienced carpenter, and had worked for Soderberg upon 
the job in question for several days prior to the accident. 
He had worked four full days upon the oil building it- 
self, and the work had progressed so far that the studding 
was up and the tie joists fastened. The plaintiff then went 
to work upon what is called the feed building, and, while 
working on that building, Johnson and Anderson contin- 
ued to work on the oil building. After working on the 
feed building for two or three days the plaintiff returned 
to work on the oil building, and was told to put in place 
the short gable studding. To perform that work it was 
necessary for him to climb up onto the tie joists. This the 
plaintiff did, and, just prior to finishing the work of put- 
ting in the gable studding, Anderson told the plaintiff 
that when he had finished he should come down and put 
in the doubles on the doors. No ladders were furnished for 
the use of the men in the performance of the work upon 
any of the buildings. The men themselves made their lad- 
ders as they needed them. There was no ladder used at 
the oil building, but there was one at the feed building 
which La Londe and another workman had constructed out 
of 2x4’s. The oil building was so small that no ladders 
were needed. The plaintiff in putting in the short gable 
studding at the north end of the building climbed up to 
the plate by means of the header of a window frame. No 
particular method of climbing up or down was prescribed 
by any one, nor did Soderberg attempt to furnish any 
means whereby the men could ascend or descend from the 
tie joists. When the plaintiff had finished the task of put- 
ting in the gable studding, he started to climb down to 
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work on the doors. It appears that a loose 2x4 lay directly 
beside a tie joist. In descending the plaintiff took hold of 
this loose 2x4, which turned over, and caused him to lose 
his hold and fall. It is his contention that this loose 2x4 
had been placed beside the tie joist during the time he was 
working on the feed building, and when he climbed up on 
the morning of the accident to put in the short gable stud- 
ding he did not notice or look at the 2x4 because, as he 
testified, he “was not paid for looking, but was paid for 
working.” Plaintiff fell the distance of 8 or 9 feet, and 
struck on the floor joist of the building. That he was in- 
jured, to some extent, there is no dispute. 

The petition contains many averments of negligence, but 
all of those averments were eliminated by the instructions 
of the.court except one, and by instructions 4 and 7 the 
court submitted to the jury the question as to whether or 
not the defendant was guilty of negligence in failing to 
provide a safe place for the plaintiff to work. The jury re- 
turned a verdict in plaintiff’s favor, and the issue raised 
by this appeal is whether or not there was sufficient evi- 
dence to justify the jury in finding the defendant negli- 
gent by reason of the fact that he failed to prevent some 
employee from leaving a loose 2x4 lying beside the tie 
joist. It is not contended that the defendant had any per- 
sonal knowledge of that condition. It was the contention 
of the defendant that in the construction of this one-story 
oil building he furnished sufficient material for all pur- 
poses, and made no attempt to prescribe the manner or fur- 
nish the means by which the men should ascend or descend 
to or from the attic of the building. He had left it with the 
plaintiff himself to determine how he should climb up and 
down. There is thus presented the simple question as to 
whether or not a master is liable to his servant who is 
injured in descending from the tie joist of a one-story 
building, which is in course of construction, by taking 
hold of a loose 2x4 which turns over under his weight. 
It is the contention of the appellant that the master is 
not an insurer of the safety of his servant, but is liable 
only for negligence. 
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In 26 Cyc., p. 1077, it is said: ‘The master is not, how- 
ever, liable as an insurer, and is only required to exercise 
such ordinary and reasonable care and precaution for the 
safety of his servants as the nature and dangers of the 
business admit of and demand. As between master and 
servant negligence should be measured by the character 
- and risk of the business engaged in, and the degree of care 
of all parties is higher when the lives and limbs of them- 
selves and others are endangered than in ordinary cases.” 
On page 1113 of the same work it is said: “A master owes 
it to his servant to furnish him with a reasonably safe 
building or other place in which to do his work, and is 
liable for.injuries occasioned by his negligence in this re- 
gard. This rule does not apply to a case where servants 
are creating a place of work, when it is constantly chang- 
ing in character by their labor, when it only becomes dan- 
gerous by the carelessness or negligence of the workmen, 
when the dangers which arise are very short-lived, or when, 
by the negligence of the workmen, the place is rendered 
unsafe without the master’s fault or knowledge.” On 
page 1115 it is further said: ‘Where a master furnishes, 
or causes to be built under his direction and control, a 
platform, scaffold, staging, or like structure for the use 
of his servants in the prosecution of their work, it is his 
duty to exercise ordinary care to see that it is reasonably 
safe for the purpose contemplated. But where the struct- 
ure is erected by the workmen from material furnished by 
the master, and the master has no direction or control 
of the construction, he is not liable for injuries sustained 
by one of the workmen by reason of defects in the struct- 
ure, provided he has used reasonable care in the selection 
of proper and suitable material. This is the only duty 
which the law imposes upon him.” 

The rule thus announced was followed in Lincoln Street 
R. Co. v. Cow, 48 Neb. 807, where it is said: “A master 
does not insure his servants against defective appliances. 
The rule is that he is bound to use such care as the circum- 
stances reasonably demand to see that the appliances fur- 
nished are reasonably safe for use, and that they are after- 
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wards maintained in such reasonably safe condition. He 
is not liable for defects of which he has no notice, unless 
the exercise of ordinary care under all the circumstances 
would have resulted in notice. In an action by a servant 
against his master for personal injuries the jury cannot 
be permitted to infer negligence from the mere fact that 
an accident happened. A want of ordinary care must be 
pleaded and proved.” 

In Swift & Co. v. Holoubek, 55 Neb. 228, it was held 
that the “master does not insure his servant, although 
the latter be of immature years, from injury by machin- 

ery in its nature dangerous, and an instruction which per- 
mits the jury to find for the plaintiff if the machinery was 
dangerous, and the plaintiff was not guilty of contributory 
negligence, is erroneous.” 

A servant by his contract of employment assumes ‘all 
risks and dangers incident thereto. Missouri P. R. Co. v. 
Baxter, 42 Neb. 798. 

In the case at bar the plaintiff was an experienced car- 
penter. He knew the dangers incident to the work of con- 
structing an ordinary building, such as the one on which 
he was employed. We and his fellow servants were con- 
stantly changing the situation in relation to the building in 
question, and there was no evidence that the defendant had 
knowledge that the 2x4 had been left at the place where 
the plaintiff took hold of it in attempting to climb down 
from the plate where he had been working; and, as we 
view the case, the defendant was not liable for the plain- 
tiff’s injuries. At the close of the testimony counsel for 
the defendant requested the jury to return a verdict in 
his favor. This request should have been granted. 

The judgment of the district court is therefore reversed 
and the cause is dismissed. 

REVERSED AND DISMISSED. 


Rose, Sepewick and. Hamer, JJ .. not sitting. 
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STATE, EX REL. JAMES P. ENGLISH, COUNTY ATTORNEY, 
APPELLEE, V. CHARLES E. FANNING ET AL., APPELLANTS.* 


1. 


Firep May 4, 1914. No. 17,670. 


Nuisance: DECREE: CONCLUSIVENESS. Where a decree was rendered 
under sections 8775-8782, Rev. St. 1913, declaring certain property a 
public nuisance, and enjoining the owner and occupant thereof from 
further illegal acts, and no appeal is taken therefrom, upon appeal 
from further provisions of the decree ordering the furniture, ete., 
removed and the building effectually closed for a year, that por- 
tion of the decree not appealed from is a final adjudication as to the 
existence of the nuisance. : 


: Suir ro ApaTE: Parties. In a proceeding for an injunction 
and to abate a nuisance under said sections, where it is shown that 
persons not parties to the suit are the owners of the furniture in the 
building, the court is without jurisdiction to order the furniture to be 
temoved and sold. In such a case the owners of the property sought 
to be seized should be made parties defendant to the action. 


Constitutional Law: STATUTE FOR ABATEMENT OF NUISANCE. The pro- 
visions of the statute declaring that the owner or lessee of any build- 
ing used for the purpose of lewdness, assignation or prostitution is 
guilty of a nuisance, and that the building and the furniture, fixtures, 
ete., contained therein also constitute a nuisance, providing for an 
injunction against the continuance of the same and for the abate- 
ment of the nuisance, are not in conflict with the constitution of the 
United States or the constitution of this state. 


Section 8782, providing for the assessment of a 
tax of $300 against the property, and against the persons maintaining 
the nuisance, and the payment of a portion of the tax to the attorney 
prosecuting the action, violates section 1, art. IX of the constitution, 
and section 5, art. VIII thereof. It is, therefore, void and incapable 
of enforcement. This section, however, was not an inducement to the 
passage of the act, and its elimination in no wise affects its validity. 


Nuisance: Suir to ABATE: ParTIEs. The right to bring an action 
to abate a public nuisance may be conferred upon private individuals 
by the legislature. 


: BonD. Construing sections 8779 and 8781 together, 
it is held that it is the intention of the law that a building declared 
to be a nuisance shall be closed effectually for all purposes, unless a 
bond to release the same is given as provided in section 8781. 


*Reversed on rehearing. See opinion, 97 Neb. — 
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APppeAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed in part and reversed in 
part. ; 


I. Jd. Dunn, for appellants. 
George A. Magney and Charles Haffke, contra. 


Lerron, J. 

Action for an injunction and to abate a nuisance, 
brought under the provisions of chapter 63, laws 1911 
(Rev. St. 1918, secs. 8775-8782), commonly known as the 
“Albert Law.” 

The petition alleged that defendant Fanning owned and 
defendant Prenica was the lessee of a three-story brick 
building in Omaha, known as the Oma Hotel, and that the 
“said building is now, and for some time has been, used 
by said defendant Louis W. Prenica for the purpose of 
lewdness, assignation and prostitution.” The prayer is 
‘that the defendants be perpetually enjoined from using or 
leasing the property for such purposes and that the nui- 
sance be abated. The answer of Prenica is a general de- 
nial of the facts alleged in the petition, and averments 
that the affidavits attached thereto making specific charges 
of lewdness were made by the paid agents of persons en- 
gaged in a conspiracy to injure the business of the hotel, 
and were false and untrue. The answer of Fanning admits 
that he is the owner of the real estate, denies each allega- 
tion of the petition, and pleads that the law under which 
it is sought to maintain the action is unconstitutional. 
After a hearing the court found that Fanning was the 
owner and Prenica'the manager of the hotel, that the 
building was used for the purpose of lewdness, assigna- 
tion and prostitution; declared the real estate and build- 
ing to be a nuisance which ought to be enjoined and 
abated; found that the fixtures, furniture and other moyvy- 
able property are not the property of defendants or either 
of them, but that the same should be removed from the 
building, and “said building closed against its use for a 
period of one year, unless sooner released.” The decree 
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enjoined defendants from using the building or permit- 
ting its use for such purposes, and ordered that the fix- 
tures, furniture and movable property be removed from: 
the premises, and the building be closed and kept closed for 
one year, unless sooner released. At the request of de- 
fendants that portion of the decree providing that the fur- 
niture, fixtures and other property used in conducting the 
hotel be removed from the premises, and the building be 
closed and kept closed for a period of one year, was su- 
perseded upon their giving a bond for an appeal there- 
from, and is now before us for review. That portion which 
enjoins Fanning and Prenica from using the premises for 
the purpose of lewdness, assignation or prostitution is not 
appealed from, and is therefore final. 

The evidence as to the hotel having an evil reputation 
was conflicting. The fact that persons living in the im- 
mediate vicinity saw nothing out of the way and never 
heard anything against the reputation of the hotel must 
be taken in connection with the cross-examination of the 
state’s witnesses, which indicated that rumors of the same 
nature were rife in Omaha with respect to the reputation 
of nearly every other hotel in the city. Whatever the ac- 
tual fact may be, the testimony in the record upon this 
point, standing alone, would not justify an order declar- 
ing the hotel to be a nuisance. The evidence which we 
think justified the issuance of the injunction was fur. 
nished in the main by paid decoys or informers hired by 
the superintendent of the anti-saloon league, and it is 
urged that it was procured by means of money furnished 
by a conspiracy to injure the business of the hotel. How- 
ever, it is worthy of remark that the defendants make no 
complaint of the findings and decree so far as it finds that 
unlawful practices were indulged in and enjoins the con- 
tihuance of the same in the future. Moreover, if the un- 
lawful nuisance actually existed, the motives of the com- 
plainant are not material, though they might seriously 
affect the credibility of his or their testimony as wit- 
nesses. A recital of the details of the reprehensible meth- 
ods employed by these agents is unnecessary, and will not 
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be made. The hotel contains about 100 guest rooms, and 
there are usually about 35 permanent occupants of rooms 
and from 30 to 50 transients in the building. It is net 
shown that any improper conduct took place except in 
one or two rooms and at long intervals, though there is 
enough shown to justify the belief that sufficient care and 
diligence was not exercised by the management to prevent 
questionable characters from occupying rooms. 

The first question is whether that portion of the decree 
ordering the furniture, etc., removed and sold is erroneous. 
The evidence shows that the building was leased to the 
Chesapeake Restaurant Corporation, and the furniture 
. was owned and the business conducted by it, and that Pre- 
nica was merely the manager of the hotel, although he was 
a stockholder and had been secretary of the corporation. 
The lessee of the hotel and the owner of the furniture 
should have been made a party to the suit, so that the 
rights of all parties interested could have been adjudi- 
cated. 

Section 8779, Rev. St. 1913, provides for the seizure 
and sale, as under execution, of all fixtures, furniture and 
movable property used in conducting the nuisance. Section 
8780 provides that, after the costs of the action and abate- 
ment are paid from the proceeds of the sale, the balance, 
if any, shall be paid to the defendant. There is a clear 
implication here that the owners of the property should, 
whenever practicable, be made a party defendant to the 
action. The principle which allows the seizure and de- 
struction or sale of property used for an unlawful purpose 
cannot be applied in such a case as this, where the prop- 
erty which may have been used for such purpose is not 
identified, and where, if so used, it has in all probability 
constituted an exceedingly small proportion of the total 
mass. The case is different than if it were the furniture, 
fixtures and musical instruments of an ordinary bawdy 
or assignation house, where it would seem apparent that 
the main and almost the only purpose of the property was 
to carry out the illegal purpose in which case the legal 
principle mentioned might perhaps apply. A similar ques- 


. 
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tion came before the courts of Iowa, whence the procedural 
provisions of this statute evidently were taken, and it was 
held that the property of persons not parties to the suit 
could not be disposed of in this manner. Danner v. Hotz, 
74 Ia. 389; Shear v. Green, 73 Ia. 688. 

Under the evidence before us, we are of opinion that 
the owner of this movable property is entitled, as a con- 
stitutional right, to its day in court before its property 
can be seized, removed and sold and that the judgment 
of the district court in this respect is erroneous. 

Coming now to the complaint of the owner of the build- 
ing as to the order directing the building to be closed and 
kept closed for one year, unless sooner released. It is 
urged that the law is unconstitutional and void for a nun- 
ber of reasons assigned; among others, that it deprives 
a citizen of his property without trial by jury, and with- 
out due process of law, and is a denial of the equal protec- 
tion of the law. The powers of a court of equity to abate 
nuisances and to deprive persons of property used in the 
perpetration thereof have existed for centuries, and have 
been exercised in this state since its organization. Re- 
fore the enactment of the statute under which these pro- 
ceedings are brought, this power was exerted in the case 
of Seifert v. Dillon, 83 Neb. 322, to close up a bawdy house 
as a nuisance, and to prevent its use for such purpose in 
the future. The provisions of the bill of rights with respect 
to trial by jury have no application to remedies in courts 
of equity existing at the time of its adoption. Inttleton v. 
Fritz, 65 Ia. 488, and in such cases due process of law is 
observed by using the equitable remedies existing concur- 
rent with the strictly legal one of trial by jury, or those 
provided by statute law which afford notice and an op- 


.portunity to defend. The principal features of this law 


have evidently been derived from the statute of the state 
of Iowa providing for the suppression of the illegal traffic 
in intoxicating liquors by treating the occupation, the 
building in which it is conducted, and the furniture, fix- 
tures and movable property used in the business as a nui- 
sance. This statute has been attacked before the courts 
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of that state upon the same grounds as are urged here, and 
has uniformly been sustained. Ixttleton v. Fritz, 65 Ta. 
488; Martin v. Blattner, 68 Ia. 286; State v. Jordan, 72 
Ia. 377. 

~ It is further urged that the act is unconstitutional on 
account of the inclusion of section 8782, providing for the 
assessment of a tax of $300 against the property and the 
ground upon which the same is located, and against the 
person maintaining the nuisance and the owner or agent 
of the premises, and the payment of a portion of the 
tax to the attorney prosecuting the action. This section is 
a clear and palpable violation of section 1, art. IX of the 
constitution, and section 5, art. VIII, as well probably as 
of other provisions of the same instrument, and is void 
and incapable of enforcement.\ However, the deletion of 
this section in nowise affects the enforcement of the main 
provisions of the act, and it could not have been the in- 
ducement to its passage. The act may stand notwith- 
standing the invalidity of this section. 

The right of the state to authorize such an action to be 
brought is also assailed. We are of opinion that the right 
to bring an action to abate a public nuisance may be con- 
ferred upon a private individual, in addition to his exist- 
ing right to bring such actions where there is a special 
injury to him in addition to that suffered by the public 
at large. This point has also been considered and deter- 
niined by the Lowa court. 

In the other respects upon which the act is assailed, we 
find no violation of any constitutional provision. It is 
contended that the building may not be closed for all pur- 
poses under the provisions of the statute, but only for the 
purposes named and prohibited. The language of the stat- 
ute is ambiguous, and, were it not for the provisions of 
section 8781 as to giving bond and procuring a release, we 
would hold that section 8779 did not warrant such a de- 
cree aS rendered. But the supreme court of Iowa con- 
strued these provisions before the act was adopted by this 
state, and held that the intention of the law was to close 
the building effectually, unless a bond was given, and that 
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a decree allowing it to be used for other purposes was 
erroneous. McCoy v. Clark, 109 Ia. 464. This construe- 
tion will be adopted here under settled principles of stat- 
utory construction. 

Do the facts warrant the decree closing the building 
unless the bond is filed?. That portion of the decree which 
declared the property to be a public nuisance and enjoined 
the owner and occupant from further illegal acts was not 
appealed from. There is therefore a final adjudication 
that the building is a public nuisance. Mr. Fanning tes- 
tifies that he had no knowledge of any illegal acts, and 
had only been in the building once or twice since he pur- 
chased it, and then only to see about repairs. If knowledge 
and either active or tacit consent to the illegal use of the 
building is necessary to justify a decree closing a build- 
ing, then the decree in this respect is erroneous. This 
question also has arisen in Iowa. As we understand the 
cases of Martin v. Blattner, supra, and Aforgan v. Koest- 
ner, 88 Ia. 134, that court held that, under such.a state 
of facts, the unlawful use of the building in which the 
illegal practices are carried on constitute it a public nui- 
sance which the court should abate, even though the evi- 
dence as to the lack of knowledge on the part of the owner 
_is such that it does not warrant an injunction or a judg- 
ment for costs against him. Of course, the owner by giv- 
ing bond may procure its release at once, as provided by 
section 8781. The granting of the temporary injunction 
was notice to defendant Fanning that illegal practices were 
charged to be carried on in the building. The owner should 
then have taken steps to abate the nuisance, or at least to 
determine by legal proceedings whether the terms of his 
lease were being violated; failing this, he accepted as an 
alternative the contingency of having the building de- 
clared a nuisance and being compelled to give the stat- 
utory bond for its release. 

It is impossible to separate the building into parts and 
to segregate one portion as that in which the nuisance ex- 
isted. This being so, the only method to abate the same : 

96 Neb. 9 
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was to declare the whole of the premises a public nuisance 
and abate the same by the decree. Carter v. Bartel, 110 
Ta. 211. 

The judgment of the district cotint is reversed as to the 
order removing the contents of the building, and affirmed 
as to the remainder of the decree. 

JUDGMENT ACCORDINGLY. 


FRANK E. Cok, GUARDIAN, APPELLEE, V. NATIONAL COUNCII!: 
OF THE KNIGHTS AND LADIES OF SECURITY, APPELLANT. 


Fmep May 4, 1914. No. 17,735. 


1. Death: Presumprion: Evmpence. ‘‘The death of an absent person 
may be presumed in less than seven years from the date of the last 
intelligence from him, from facts and circumstances other than those 
showing his exposure to danger which probably resulted in his death.’” 
Coz v. Ellsworth, 18 Neb. 664. 


: : ‘«Evidence of character, habits, domestic 
relations, and the like, making the abandonment of home and family 
improbable, and showing a want of all those motives which can be sup- 
posed -to influence men to such acts, may be sufficient to raise the 
presumption of death, or from which the death of one absent and 
unheard from may be inferred without regard to the duration of suck 
absence.’’ Cox v. Ellsworth, 18 Neb. 664. 


APPEAL from the district court for Otoe county: 
Harvrey D. Travis, JuDGE. Affirmed. 


John C. Watson, for appellant. 
Paul Jessen, contra. 


LETTON, J. 

This is an action to recover upon an insurance certifi- 
cate. Plaintiff recovered, and defendant appeals. 

Harry F. Ganson, on September 8, 1910, was a dentist, 
residing in Nebraska City, about 44 years of age. He 
had been married twice. The family consisted of his sec- 
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ond wife with their three children, the oldest being 8 and 
the youngest 4 years of age. The ward of plaintiff, who 
is a daughter by the first wife, also lived in the family. 
Dr. Ganson had lived in Nebraska City for about 8 or 9 
years. At the time of coming there he had but little of 
this world’s goods, but was successful in his business, and 
by September, 1910, he had fully paid for his office build- 
ing and fixtures, had purchased and furnished a home, a 
mortgage upon which was held by a building and loan 
association and was partly paid. He also had purchased 
and paid for three or four city lots. His income was from 
$1,800 to $2,000 a year from his business. He carried 
$5,000 fraternal life insurance, $3,000 of which was in 
favor of his daughter Josephine. Eight days before his 
disappearance he allowed a $2,500 accident insurance pol- 
icy to lapse. Some bills he was sending out were found on 
his desk, and some dental supplies he had ordered on the 
17th came in on the 19th. He was a man of domestic 
tastes and spent most of his spare time with his family. 
His wife testifies that because his business kept him closely 
engaged he purchased a bicycle, and it was his custom 
to take a ride each morning, leaving before the family 
were up and returning for breakfast. He was fond of 
fishing and swimming, and was a kind and indulgent hus- 
band and father. The family spent part of the summer of 
1910 in Ohio, the doctor joining them, staying about two 
weeks, and coming home with them about the beginning 
of August. He was a member of the official board of the 
Methodist church, a member of the choir, and had no bad 
habits of any kind. He was fond of the open air, and while 
the family were in Ohio he pitched a tent in Riverside 
Park, near the Missouri River, and slept there during their 
absence, and on their return moved the tent to his back 
yard and slept there with his little boy. On Saturday, 
September 17, the family with some friends went to River- 
side Park for a moonlight picnic. They returned home a 
little after 9 o’clock. The family soon retired, leaving Dr. 
Ganson sitting reading. About half past 2 in the morning 
Mrs. Ganson was awakened by the little boy crying, and 
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found the doctor was not in the tent. with him. She testi- 
fies he had drunk two cupfuls of coffee at the picnic, and 
he could not sleep when he drank coffee. His nightgown 
was hanging on the side of the bed where he had hung it. 
All of his clothing, except a pair of khaki trousers, a 
shirt and a pair of bicycle shoes, were in the places where 
they were usually kept. About 6 in the morning the doc- 
tor’s bicycle was found at Riverside Park on the crest of 
the bluff overlooking the river. A stick was stuck in the 
mud on the bank of the river and the clothing taken by him 
was hanging upon this stick. His bicycle shoes and his 
socks were on the ground beside it. Tracks of a barefooted 
man led from this point to the water’s edge, and there 
were other tracks coming from the water and leading to a 
drift or log that was lying partly in the water, and which 
had been used by boys to jump into the river. The bank of 
the river was muddy, but there were no footprints leading 
back to the solid ground. The sheriff, who reached the 
scene about 7 o’clock in the morning, with others went up 
and down the river bank for a distance of between a half 
mile and a mile to see if they could find any fresh tracks 
leading out of the river, but were unable to find any. In 
the afternoon the river, which was from 6 to 9 feet deep at 
that point, was dragged, and afterwards on Sunday and 
Monday dynamite was used in the attempt to raise the 
body. Search was also made for footprints for about a 
mile on the other side of the stream, but none were found, 
though the character of the bank was such that an-im- 
print would have been left if a man had walked over it. 
The following Tuesday some men who were working at a 
brick-yard at a point about a mile below testify they saw 
an object which they believed to be a naked body coming 
down the river. When asked as to the color of the ob- 
ject, a witness answered: “Why, he was white and shiny— 
you could see hair, you know; it looked like a man’s or 
woman’s body.” This object was out about 150 yards. 
Some of the men went after a boat, but before they got it 
launched and reached the spot the object had disappeared. 
Another witness watched the body while the men went for 
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the boat. He says it was rolling along on the edge of a 
sand-bar, and sank before the boat reached the spot. 

Notices were printed and distributed along the river 
and elsewhere. Mrs. Ganson wrote to many of his rela- 
tives and old school friends, and caused many inquiries to 
be made, but neither she nor any one else ever received any 
communication from him or from any other persons who 
saw him afterwards. 

No evidence was introduced by the defendant. This ac- 
‘tion was begun about a year after the disappearance. The 
principle governing this case is well expressed, as follows, 
by Judge Sanborn in a case from this state, citing Coz v. 
Ellsworth, 18 Neb. 664, and other cases: “The established 
presumption of fact from the disappearance of an individ- 
ual under ordinary circumstances, from whom his relatives 
and acquaintances have never afterwards heard, is that. 
he continues to live for seven years after his disappear- 
ance. If this presumption was unaffected by countervail- 
ing facts, it would continue in the case at bar until August 
22, 1899; but this presumption of fact is not conclusive. 
It may bé overcome, not only when the testimony of those 
who saw the insured die or saw his body after his death 
is produced, or when he was last seen in a peril that might 
probably cause his death, but also, when all the facts and 
circumstances of the casé—the possible motives, if any, 
of the lost one to absent and conceal himself in view of 
approaching failure, disgrace, or punishment, his possi- 
ble motives, if any, for returning to his family and occu- 
pation, his attachments to the members of his family and 
his friends, his interest and prospects in his business or 
occupation, and the extent of the unavailing search that 
has been made for him—are such that they would take the 
case out of the category of an ordinary disappearance, and 
would lead the unprejudiced minds of reasonable men, ex- 
ercising their best judgment, guided by the established 
rule that life is presumed to continue seven years after an 
unexplained disappearance, to the conviction that death 
had intervened at an earlier date.” Northwestern Mutual 
lafe Ins. Co. v. Stevens, 71 Fed. 258. See, also, Winter v. 
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Supreme Lodge, K. of P., 96 Mo. App. 1, 101 Mo. App. 
550. 

While.there is a possibility that Dr. Ganson may still be 
alive, we are of the opinion that a consideration of his 
whole history, his tastes, his habits, his occupation and his 
manner of life, when taken in connection with the facts 
that all the clothing which he is known to have been pos- 
sessed of has been accounted for, that it was not shown 
that he was in possession of any money at the time of his 
disappearance, that his last known appearance in life was 
when he stood unclad upon the bank of the treacherous 
Missouri river, that what was believed by several witnesses 
to be the naked body of a human being a few days after- 
wards was seen in the river at a point below, was sufficient 
to justify the district court in finding that he died as al- 
. leged in the petition. We have been cited in defendant’s 
brief to numerous instances of the disappearance of per- 
sons who were afterward found to be alive, but in none 
that have been called to our attention are the circumstances 
similar to those in this case. 

The judgment of the district court was warranted by 
the evidence, and it is therefore 

AFFIRMED. 


BaRNES, Rose and Sepewicx, JJ., not sitting. 


WILLIAM C. FRASER, APPELLANT, V. TED P. HUNTER, 
APPLICANT,. APPELLEE. 


Firgp May 4, 1914. No. 18,455. 


1. Intoxicating Liquors: LicENsE: DiscrETION oF BoarD. The deter- 
mination of the locality in which a saloon may be conducted is one 
which is committed to the good judgment of the licensing body, and not 
to the discretion of the courts. The courts may investigate whether 
the law has been complied with as to the facts upon which the right 
to grant a license depends, but, unless perhaps in extraordinary cases, 
this is as far as they may go. 
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2. : LicENsE: Review. The facts in evidence held to justify the 


district court in refusing to set aside a saloon license. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JUDGE. Affirmed. 


W. C. Fraser and George A. Keyser, for appellant. 


Myron L. Learned and Joseph T. Votava, contra. 


LETTON, J. 

Appeal from an order of the district court affirming the 
granting of a saloon license. Two remonstrances were 
‘filed. One denies that the applicant is a man of sufficient 
moral character to be granted a saloon license, alleges that 
he has within the year last past shown by his conduct that 
he is an improper person to be licensed to sell intoxicat- 
ing liquors, and that he has within the last year been guilty 
of a violation of the statute, and of the ordinances of the 
city of Omaha with reference to the sale of intoxicating 
liquors. The other states that the applicant “has permitted 
women to loiter in and about his place of business, and 
has permitted them to remain in his place of business in 
a back room, * * * and has sold to said women quan- 
tities of intoxicating liquors,” and, as a further ground, 
it alleges that the neighborhood in the vicinity of the sa- 
loon is of a strictly residence character, and the saloon is a 
nuisance in that particular community. 

The errors complained of are with respect to the find- 
ing that the applicant was a fit person to be granted a li- 
cense, in finding that he had not been guilty of selling in- 
toxicating liquors to an habitual drunkard and to minors, 
of violating the statute in regard to screens and obstruc- 
tions during the license year of 1913, and in refusing to 
determine the question as to the locality of the saloon. 
The testimony with respect to the character of the appli- 
cant satisfies us that the burden of proof placed upon the 
applicant has been fairly met upon this point. The evi- 
dence as to the assignment that the applicant had been 
guilty of sales of liquor to an habitual drunkard is not 
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entirely free from doubt. It is shown that an old man 
who lived nearby was frequently seen in an intoxicated 
condition, but it seems also established that this condition 
was observed when he came from down-town and when he 
was going to the saloon, fully as often as at a time when he 
was coming away from it. The applicant and his bar- 
tender both testify they had refused to sell him; at first 
refusing while he was intoxicated, and after July, 1918, 
denying it to him on all occasions. There is testimony that 
this man was seen going to the saloon with an empty bot- 
tle, and returning with it apparently containing beer, but 
there is no definite proof that this occurred after July, 
19138. While we are inclined to the view that this man 
was such an habitual drunkard that sales made to him 
would be a violation of the law, we are inclined to give 
the applicant the benefit of the doubt upon the evidence, 
and to hold that his license should not be refused upon 
this ground alone. A continuance of sales to this man, 
however, with the knowledge that the applicant now pos- 
sesses, we think would constitute a violation of the stat- 
ute in this respect. The other evidence, with respect to 
sales to minors and disorderly conduct in and about the 
saloon, is insufficient to warrant us in reversing the ac- 
tion of the licensing board and of the district court. 

The evidence describes occurrences undesirable in resi- 
dence neighborhoods, but which are not unusual accompani- 
ments of the traffic in intoxicating liquors. However disa- 
greeable such happenings may be, and however bad an ex- 
ample they may set to children of the remonstrants, the 
statute permits the traffic under certain conditions. The sa- 
loon has been in existence there for years. If the licens. 
ing board sees fit to allow it to continue in such a neigh- 
borhood, that body has the power to do so, and must ac- 
cept the responsibility. 

The determination of the locality in which a saloon may 
be conducted is one which is committed to the good judg- 
ment of the licensing body, and not to the discretion of 
the courts. The legal principle involved is fully consid- 
ered in Jugenheimer v. State Journal Co., 81 Neb. 830, and 
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in In re Jugenheimer, 81 Neb. 836, and it is unnecessary 
to restate the basis on which it rests. The matter is as 
fully committed to the judgment of the licensing board as 
that of the location of a road to the discretion of the county 
commissioners. The courts may investigate whether the 
law has been complied with as to the facts upon which 
the right to grant a license depends, but, unless perhaps 
in extraordinary cases, this is as far as they may go. 
We are not convinced that the license should be set 
aside. The judgment of the district court is 
AFFIRMED. 


Baknes, Rose and Sepewick, JJ., not sitting. 


FAirBANks, Morst & COMPANY, APPELLEE, V. HARMON B. 
AUSTIN ET AL.; WALTER P. MANN, APPELLANT.* 


Fitep May 4, 1914. No. 17,647, 


1. Appeal: Rutines ReviewastE. In an action at law a ruling not 
challenged in the district court by the motion for a new trial is not 
reviewable in the supreme court.* 

2. Trial: Request ror DIRECTED VERDICT: PROCEDURE. Where both par- 
ties, at the close of the evidence, request a peremptory instruction, the 
trial court may pronounce the judgment demanded by the pleadings 
and the evidence, without submitting issues of fact to the jury. 

3. Appeal: AFFIRMANCE. Where no specific error has been pointed out 
by appellant and no plain error appears in the record presented to 
the reviewing court, the judgment of the trial court may be affirmed. 


AppEaL from the district court for Dawes county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 


Allen G. Fisher and William P. Rooney, for appellant 
Albert W. Crites, contra. 


*First paragraph of syllabus set aside. Rehearing denied. See opin- 
jon, p. 139, post. 
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Rose, J. 

In the county court of Dawes county, Fairbanks, Morse 
& Company sued Harmon B. Austin, Walter P. Mann and 
L. Edgar Sprague for the purchase price of the following 
items of machinery alleged to have been sold and delivered 
by plaintiff to defendants: Gasoline engine, $150; pulley- 
blocks, $9.97. The county court dismissed the action as to 
Sprague, and entered judgment against the other defend- 
ants, who had been partners. Mann alone appealed to the 
district court, and there denied liability to plaintiff, 
pleaded that no binding contract of purchase had been 
made; that Austin assumed payment of the firm debts; 
that plaintiff knew the partnership had been dissolved be- 
fore delivering the machinery; that immediate shipment, 
though necessary, was delayed until defendants, through 
necessity, were compelled to buy another engine; that Aus- 
tin took possession of the engine as a gratuitous bailee-of 
plaintiff, retaining it for the latter; that plaintiff claimed 
title when the.engine was in Austin’s possession; that the 
order for the machinery was countermanded. On a trial 
of the issues the district court directed a verdict for 
plaintiff, and defendant Mann has appealed. 

The sustaining of a motion to strike a number of allega- 
tions from the answer is assigned as error. This assign- 
ment is unavailing because the ruling of the district court 
was not challenged by the motion for a new trial. 

The next assignment of error is the overruling of a 
motion, when plaintiff first rested, to direct a verdict in 
favor of defendant Mann. The petition stated a cause of 
action. Plaintiff adduced evidence sufficient to support 
findings that the sale was made, that the machinery was 
delivered, and that the purchase price had not been paid. 
It is clear that there was no error in overruling the mo- 
tion. : 

Complaint is also made because a verdict was directed 
in favor of plaintiff. Both parties at the close of the evi- 
dence requested a peremptory instruction. The trial court 
was thus invited by both parties to render the judgment 
demanded by the pleadings and the evidence. There was 
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therefore no error in failing to submit issues of fact to the 
jury. Henton v. Sovereign Camp, W. O. W., 87 Neb. 552. 
Moreover, the judgment seems on the face of the record to 
be just and fair. 
No specific error has been pointed out, nor has a plain 
error been found in the record. 
AFFIBMED. 


The following opinion on motion for rehearing was filed 
July 11, 1914. Rehearing denied. 


Per CuriAM. A motion for rehearing has been filed in 
this case, which calls attention to an error in the first par- 
agraph of the syllabus, and in the second paragraph of the 
opinion. We have repeatedly decided that rulings on de- 
murrer and motions to pleadings need not be called to the 
attention of the trial court by motion for new trial in 
order to make them reviewable in this court. Anderson 
v. Union Stock Yards Co., 84 Neb. 305. The first para- 
graph of the syllabus and the second paragraph of the 
opinion are therefore disapproved and set aside. 

This requires us to consider whether the court erred in 
striking certain allegations from the answer filed in the 
district court. These allegations set up new matters of 
defense which were not pleaded, or in issue, at the trial of 
the case in the county court, from which this action was 
appealed. No error was made in striking them from the 
answer. 

The motion for rehearing is 

: OVERRULED. 
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GrorcE W. MYERS, APPELLEE, V. MICHAEL P. MUSSER, 
APPELLANT. 


FILepD May 4, 1914. No. 17,611. 


Tax Sale: Suit TO REDEEM: PaYMENT oF Taxes. Where, in a suit in 
equity to redeem land from a tax sale, the petition fails to allege 
payment of taxes for the year preceding the commencement of the 
suit, but subsequently an amended petition is filed which alleges 
the payment of such taxes, the laches of plaintiff in paying the same 
will not defeat his action. 


APPEAL from the district court for Sheridan a: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 


John J. Sullivan, for appellant. 
J. H. Edmunds, contra. 


Fawcett, J. 

Plaintiff brought suit in the district court for Sheridan 
county, to redeem certain real estate in that county from 
a treasurer’s tax sale. The action was commenced on No- 
vember 15, 1910. At that time the taxes for the year 1910 
had not been paid by plaintiff, or by any one for him. On 
April 5, 1911, defendant filed a general demurrer based 
upon the proposition that the petition did not allege that 
all taxes due upon the property had been paid by plaintiff 
or by the persons under whom he claims title, “on Novem- 
ber 15, 1910, the time when this action was commenced.” 
On June 8, 1911, plaintiff filed an amended petition, which 
sets out numerous grounds, assailing the validity of the 
tax sale and the tax deed issued thereunder, and also al- 
leges that on the 1st day of May, 1911, plaintiff paid the 
taxes and assessments against the land for the year 1910. 
(The original petition is not in the transcript.) Nothing 
further appears to have been done in the case until April 
9, 1912, when the demurrer was considered by the court as 
a demurrer to the amended petition. The demurrer was 
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overruled, and defendant, refusing to plead further, was 
adjudged in default, and a decree entered in favor of the 
plaintiff, as prayed in his petition. From this decree de- 
fendant appeals. 

Defendant in his brief says: “The only question raised 
by the demurrer and the only question presented to this 
court for decision is whether an action could be instituted 
by the plaintiff without prepayment of the taxes for 1910. 

* * Conceding the truth of every fact alleged in the 
petition, as is done by the demurrer, it stands conceded 
upon the record that the taxes which were due November 
1st, 1910, were not paid until May 1st, 1911.” In his 
brief counsel for defendant cites Thomas v. Farmers Loan 
& Trust Co., 76 Neb. 568. In that case there were two or 
three years’ taxes unpaid, and no pleading ever filed in the 
case showing their payment. The case is not an authority 
here. Counsel also cites Maxwell v. Palmer, 73 Ia. 595. 
It is claimed, and we concede, that that decision was ren- 
dered upon a statute similar to ours, but in that case plain- 
tiff failed to pay the taxes for a preceding year, and con- 
tented himself by offering, in his petition, “to pay the 
taxes, if it be determined that he is entitled to redeem.” 
That case is not an authority here. Thirteen years later, in 
May, 1910, in Hintrager v. McHlhinny, 112 Ia. 325, the su- 
preme court of Iowa held: ‘Where, in an action to re- 
deem land from a tax sale, the taxes for the year preced- 
ing the commencement of the action were not paid at the 
time of the commencement of the action, but were paid at 
the time of the filing of the amended complaint, in which 
it is claimed that no valid notice of the expiration of the 
period for redemption was served prior to the issuance 
of the treasurer’s deed, the laches of plaintiff in paying 
the taxes will not defeat his action.” That decision is 
squarely in point in this case, and its soundness so meets 
our approval that, without further discussion, we accept 
the holding of the court of defendant’s own choosing, and 
hold that, the amended petition in the case at bar having 
alleged the payment of the tax for the preceding year, 
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plaintiff’s laches in paying the same cannot be held to 
defeat his action. 
AFFIRMED. 


Barnes, Rosk and Sepewick, JJ., not sitting. 


Farmers & MERCHANTS BANK OF ULYSSES, APPELLEE, VY. 
"RR. J. Tate, APPELLEE; G. L. SMITH, APPELLANT. 


Firep May 4, 1914. No. 17,616. 


1, Process: New Parties: SumMons To ANOTHER CounTYy. Where, in 
an action by the indorsee of a promissory note against the maker 
thereof alone, the maker answers, and alleges that the transfer of the 
note by the payee thereof to such indorsee was without consideration 
and a mere device on the part of the payee and his indorsee to enable 
the latter to fraudulently collect the note for the benefit of the payee, 
it is not error for the court, upon the application of the maker, to 
order that the payee be impleaded in such action; and, where the 
payee is so impleaded, he is properly brought within the jurisdiction, 
of the court by a summons issued to the sheriff of any county in the 
state where he resides and duly served upon him in such county. 


2. Bills and Notes: PayMENT. Where, in the purchase of real estate, 
the vendee pays a portion of the consideration in cash, and enters 
into a written contract with the vendor for the payment of the bal- 
ance of the purchase price at a stipulated time, and at the same time, 
and as a part of the transaction, signs and delivers to the vendor a 
promissory note, the payment by the vendee, or by his agent for him, 
of the entire contract price of the land purchased, less the cash pay- 
ment made at the time of the purchase, operates as a payment and 
full satisfaction of the debt evidenced by the note so given. 


. 


: LIABILITY OF PAYEE AS PRINCIPAL. And in such a 
ease, if the payee of the note transfers the same to an innocent pur- 
chaser prior to the maturity of the contract, and subsequently col- 
lects the full amount of the contract price of the land from the 
maker’s agent, during the absence of the maker, without disclos- 
ing to such agent the existence of the note, it is his duty to pay 
the note so held by his indorsee; and, in the event of his failure so 
to do, a judgment in favor of the indorsee in an action against the 
maker, wherein the payee is impleaded, fixing the liability of the 
payee as that of a principal, and the liability of the maker as that of 
a surety, is proper. 
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APPEAL from the district court for Dodge county: 
CONRAD HOLLENBECK, JUDGE. Affirmed. 


L. 8. Hastings, Frank Dolezal and E. A. Coufal, for ap- 
pellant. 


Sullivan ¢ Rait, M. V. Beghtol and C. M. Skiles, contra. 


FAWCET?, J. 

August 9, 1909, defendant Tate bought from G. L. Smith 
640 acres of land in Cheyenne county, for the agreed price 
of $15 an acre, which would be $9,600. Tate prepared a 
contract for execution, which recited the consideration 
named, and provided that he should pay $1,000 in cash and 
the balance, $8,600, March 1, 1910. He signed the con- 
tract so written and passed it over to Smith for signature. 
Smith thought that $1,000 was hardly a sufficient cash 
payment upon so large a transaction. Tate then proposed 
to give him his note for $2,000, payable on the same date 
that the contract would mature, stating that, if he (Tate) 
then failed to make good his contract by paying the bal- 
ance of the agreed consideration, Smith would have $1,000 
in cash and Tate’s promissory note for $2,000. This was 
satisfactory to Smith, and he thereupon executed the con- 
tract. The contract was executed in duplicate and each 
of the parties took a copy thereof. Subsequently, and be- 
fore the maturity of the note and contract, Smith as- 
signed the note to the plaintiff bank, of which he was presi- 
dent and a director. Four days before the maturity of the 
note and contract Smith visited Fremont, the home of 
Tate, and, Tate being absent from the state on an extended 
visit to California, represented to Tate’s business associ- 
ate, Mr. Ehrhardt, that he (Smith) would like to have 
the deal closed up a few days in advance of the date named 
in the contract, so as to enable him to close some other 
deals which he had maturing on March 1. Ehrhardt took 
Tate’s copy of the contract, and met Smith in the office of 
the cashier of Tate’s bank in Fremont. There, in the pres- 
ence of the cashier, Mr. Knapp, Mr. Ehrhardt called the 
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attention of Smith to the terms of the contract, viz., that 
the consideration for the purchase was $9,606, of which 
Tate had paid $1,000, and that the balance due was $8,600. 
This statement Smith verified. Thereupon, interest on the 
$8,600 for the four days which the contract still had to 
run was deducted from the $8,600 and the balance was 
paid to Smith by Ehrhardt. Ehrhardt knew nothing about 
the note which Tate had given, and Smith said nothing 
about it at the time he received the payment upun the 
contract. When the note matured plaintiff called upon 
Tate for its payment. As soon as Tate returned home he 
repudiated his liability upon the note, asserting that it 
had been fully paid by the payment made by Ehrhardt 
on February 25. He and his attorney visited Smith and 
tried to prevail upon him to give up the note for canceia- 
tion. This Smith refused to do; the substance of his re- 
fusal being that Tate had prepared lhe contract, that no 
mention of the note was made therein, and that he (Smith) 
had the note and intended to keep it. Tate refused to pay, 
and the bank brought this action against him alone to re- 
cover the amount of the note. Tate answered, setting up 
the facts above outlined, and alleged that plaintiff was 
not a bona fide holder of the note; that the transfer by 
Smith was a device; and that the bank and Smith were con- 
spiring to defraud him out of the amount named therein. 
Upon his application, the court made an order impleading 
Smith. Thereupon summons was issued to the sheriff of 
‘Butler county, where Smith resided, and service had upon 
him in that county. Smith appeared specially, and ob- 
jected to the jurisdiction of the court over him, on the 
ground that the summons was served on him in Butler 
county where he resided; that the petition shows that 
Smith was not a party to the original action, but was 
made such by defendant Tate; and that the pleadings show 
that the action set out in Tate’s cross-petition is not one of 
the causes of action, provided for by the code, which could 
be commenced in Dodge county, and service had upon 
Smith in Butler or any other county in the state except 
Dodge county. The special appearance was accompanied 
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by an affidavit stating the facts as pleaded in the special 
appearance. The special appearance was overruled, where- 
upon Smith answered, denying that the land was sold to 
Tate for $9,600, and alleging that the consideration was to 
be $11,600, to be paid as follows: $1,000 cash, $2,000 by 
the promissory note in suit, and the balance of $8,600 on 
March 1, 1910. Subsequently Smith added to his answer 
an amendment that Tate, prior to the maturity of the con- 
tract, had for a valuable consideration transferred the 
same to the “Tate-Ehrhardt Land Company,” a corpo- 
ration, and that the payment made on February 25, 1910, 
was made out of the funds of the corporation; that Tate 
paid no part of the same. The reply of the plaintiff ad- 
mits “that one G. L. Smith is the president and one of the 
directors of the plaintiff bank,’ and denies all other alle- 
gations in the answer and counterclaim of defendant Tate. 
Upon the issues thus framed, the court, after hearing the 
evidence and arguments of counsel, found in favor of the 
plaintiff against defendant Tate, and against Smith, im- 
pleaded with plaintiff; found the amount due upon the 
note in favor of plaintiff from Tate and Smith to be 
$2,366.60, and that as between Tate and Smith the duty 
and obligation to pay the sum so found is a primary duty 
and obligation as to Smith, and a secondary obligation and 
duty as to Tate; and entered judgment that plaintiff have 
and recover from Smith, as principal debtor, and from 
Tate, as his surety, the sum so found due, together with 
costs of the action; that Smith pay at once to plaintiff 
the said sum, and that plaintiff accept and receive such 
payment in full satisfaction of the judgment; that, in 
case Smith should fail or refuse to pay the sum as afore- 
said, execution issue therefor against him, but, in case 
sufficient property of Smith cannot be found to satisfy 
such execution, then and in that case execution shall be 
satisfied by seizure and sale of the property of defendant 
Tate, who should thereupon be subrogated to all the rights 
of the plaintiff in the judgment. Smith appeals. 

The only question of law we deem it necessary to con- 


sider is the one raised by the special appearance of Smith; 
96 Neb. 10 
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that is to say, could Smith, who was a resident of Butler 
county, by a summons served upon him in that county, be 
brought into the action, commenced by plaintiff against 
Tate alone and then pending in Dodge county? The dis- 
trict court properly answered this question in the affirma- 
tive. A simple illustration will show the correctness of the 
holding of the learned trial judge: Suppose, after Smith 
had collected the full amount named in the contract from 
Tate’s agent during Tate’s absence and without his knowl- 
edge or consent, Tate, upon learning that Smith had made 
the pretended sale of the note to plaintiff, had commenced 
a suit in equity to obtain a cancelation of the note, and 
plaintiff and Smith had been residents of different coun- 
ties. Could he have commenced his suit in the county of 
plaintiff’s residence and issued summons for Smith to the 
county of his residence? Clearly, yes. He could have 
commenced such a suit in the county where either of the 
parties resided and issued summons to the county of the 
residence of the other. The fact that plaintiff initiated 
the litigation without joining its alleged coconspirator as a 
party did not deprive defendant of his right to have the en- 
tire controversy settled in the one action. 

The fact that the contract of sale was set out in the 
cross-petition and introduced in evidence cuts no figure in 
this case, except as evidence offered by defendant Tate 
to corroborate his testimony as to the facts and circum- 
stances which led to his giving Smith the note in suit. 
If the purchase price of the land bought by Tate from 
Smith was $9,600 and the note in controversy was given as 
part of the consideration for that purchase, it matters not 
whether the note was given at or subsequent to the time 
the contract was actually signed and delivered, or whether 
or not it was indorsed upon the contract as a payment 
thereon. That it was so given is established by the over- 
whelming preponderance of the evidence. We are not sur- 
prised that the trial court so found. It could not have 
found otherwise. The question as to whether on February 
25, 1910, the contract belonged to Tate individually or to 
the “Tate-Erhardt Land Company” is immaterial, so far 
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as Smith is concerned. The only question material here 
is, has Smith been paid the full consideration for the land 
which he sold to Tate? If so, he has no right to compel 
Tate to pay the note which represented simply an unpaid 
portion of that contract at the time the note was given. 
Courts of justice, in these days, steadfastly refuse to jug- 
gle with legal technicalities to defeat justice. The evi- 
dence is clear, explicit and overwhelming that Tate bought 
from Smith 640 acres of land at $15 an acre, which would 
amount to $9,600; that he paid $1,000 in cash at the time 
of purchase; and that subsequently, and during Tate’s ab- 
sence from the state, Smith went to Fremont, where Tate 
then resided, and obtained from Tate’s business associate 
the full sum of $8,600, concealing from him the fact that 
he held Tate’s note for $2,000. Upon that payment being 
made, he was in duty bound to return to Tate his note. 
If he had made a bona fide sale of the note to an inno- 
cent purchaser for value, it was his duty to have so ad- 
vised Tate’s agent, and to have only collected upon the 
contract $6,600. By the course pursued, he is now at- 
tempting, under the most flimsy kind of a legal techni- 
cality, to obtain from Tate $2,000, which he never agreed 
to pay. Such an attempt will always receive at the hands 
of this court scant consideration. 
The judgment of the district court is in all things 
AFFIRMED. 


Barnes, Rose and Sepewics, JJ., not sitting. 


NoLeN E. O’DELL, APPELLEE, V. JAMES STEWART & 
COMPANY, APPELLANT. 


Finep May 4, 1914. No. 17,625, 


1. Master and Servant: ApPLIANces: Duty or Master. It is the duty 
of a master to use reasonable care in furnishing appliances reason- 
ably safe for the use of his servants in carrying on his business, 
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NEGLIGENCE: QUESTION FOR JURY: INSTRUCTIONS. 
And in this case the questions as to whether or not the defect in the 
plank furnished by defendant for plaintiff’s use was so obvious that 
plaintiff was guilty of negligence in not discovering the same, or so 
latent that an inspection of the plank by the defendant would not 
have revealed the defect, and as to whether or not defendant failed 
to use reasonable care in furnishing the plank which proved to be 
defective and not sufficiently strong for the purpose for which it 
was intended to be used, were questions for the jury, and were prop- 
erly submitted by the instructions of the trial court. 


3. Damages: PERMANENCY OF INJURY: EvipeNcE. Evidence examined, 
and set out in the opinion, held sufficient to require the submission 
to the jury of the question as to whether or not the injuries of the 
plaintiff were permanent. 


The amount of the verdict returned by the jury examined in 
the light of the evidence set out in the opinion, and held not exces- 
sive. 


APPEAL from the district court for Douglas county: 
WILLIAM A. REDICK, JuDGE. Affirmed. 


Rich, Nolan & Woodland, for appellant. 
A. W. Jefferis and F. 8. Howell, contra. 


FAWCETT, J. . 

From a judgment of the district court for Douglas coun- 
ty, in favor of plaintiff, in the sum of $8,000, in an action 
for personal injuries, defendant appeals. 

Defendant is a copartnership, and had a contract for 
the erection of the Union Pacific headquarters building in 
the city of Omaha. Plaintiff was an iron-worker, belong- 
ing to what was known as the “derrick gang.” The build- 
ing is of steel construction. When the steelwork for the 
second floor was in place, defendant ordered from two 
reputable local lumber dealers about 65,000 feet of No. 1 
pine and fir lumber, consisting of planks 12 inches wide, 
three inches thick, and 20 feet long. The planks were 
brought to the building in wagons. They were used for 
temporary flooring over the steelwork as it was erected 
and put in place. They were used in this manner on every 
alternate floor. They were first used on the second floor, 
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to which they were raised by a derrick. When a wagon- 
load of these planks was brought to the building, the iron 
men, of which plaintiff was one, would come down on the 
derrick rope, throw the rope or chain around the entire 
load, and take it up a load at a time. It was the duty of 
the plaintiff to come down on the derrick rope, fasten the 
chain around the load of planks, and ride up with the load. 
to the floor on which the planks were to be scattered. After 
the steelwork had been put in up to and including the 
steelwork in the fourth floor, these planks which had been 
laid on the second floor were piled up together, the der- 
rick chain fastened around them, and each pile of planks 
carried by the derrick to the fourth floor, on which they 
were distributed as they had been on the second floor. 
In this work plaintiff participated. On the day of the in- 
jury, October 21, 1910, plaintiff and another workman 
stepped at the same time on one of these planks on the 
fourth floor. The plank broke, and both men fell to the 
ground below. Plaintiff sustained a fracture of the right 
leg and other injuries. Upon examination after the in- 
jury it was found that the broken plank had a large knot 
in it, extending the entire width of the plank, with the 
exception of about two inches on one edge. 

The negligence charged by plaintiff in his petition is 
that it was the duty of the defendant to provide plaintiff 
with a safe place to work, “and to provide, select and use 
sufficient, strong, safe and secure planks to cover over the 
fourth floor of the iron framework of said building for the 
plaintiff and other workmen to stand and walk upon in 
the performance of their duties on said building as struct- 
ural iron-workers, but, disregarding its duty, the said de- 
fendant carelessly and negligently failed to provide and 
furnish sufficient, strong, safe and secure planks to cover 
the fourth floor of said iron framework of said building, 
and carelessly and negligently, selected, provided, fur- 
nished and used as one plank extending across one of the 
eighteen-foot panels on said fourth floor a defective, un- 
safe, and insecure, brittle, sappy, cross-grained plank with 
a knot therein near the middle portion for the iron-work- 
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ers, among them this plaintiff, to stand and walk upon in 
the performance of their work ;” that the facts alleged were 
unknown to the plaintiff, but were known to or could have 
been known by the defendant had the defendant exercised 
due care in providing, selecting, furnishing and using such 
plank. Then follow the nature and extent of plaintiff’s 
injuries, with a prayer for damages in the sum of $25,000. 
' The answer (1) admits the copartnership character of 
defendant, the work in which it was engaged, that plain- 
tiff was in its employ, that he received an injury on the 
date named, the nature and extent of which was to the de- 
fendant unknown. (2) Denies every allegation in the 
petition not admitted in paragraph 1. (3) Sets out some 
of the facts in relation to the use and handling of the 
planks, and alleges that the negligence, if any, in the se- 
lection, laying and using of the planks, and more particu- 
larly the one alleged to have broken, was the negligence 
of plaintiff and fellow servants of plaintiff, and not the 
negligence of defendant. (4) A plea of contributory neg- 
ligence. (5) “Further answering said petition, this de 
fendant alleges that the employment on which the plain- 
tiff was engaged at the time of the said accident was in- 
herently a dangerous one, and that the accident from 
which plaintiff suffered was one of those risks incident to 
the occupation and employment in which he was engaged, 
and was well known to and recognized and assumed by 
him.” The reply is practically a general denial. 

Defendant assigns nine errors, which are grouped and 
discussed in the brief under three subdivisions, which we 
will consider in the order in which they appear in the 
brief. 

1. “The defense of ‘assumption of risk’ was properly 
pleaded and proved, and should have been submitted to 
the jury.” This subdivision is based upon the fifth para- 
graph of the answer quoted above. It is argued by coun- 
sel for plaintiff that the defense of assumption of risk was 
not presented by the paragraph of the pleading quoted. 
We deem-it unnecessary to decide this point, for the rea- 
son that, as we view the case, even if a proper affirmative 
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plea of assumption of risk was tendered by the pleading, 
there is no evidence in the record to require its submis- 
sion to the jury in any other manner than was done. It 
was no part of plaintiff’s duty to inspect the plank fur- 
nished for the use of himself and his coemployees, nor 
was any opportunity afforded him to make such inspec- 
tion. As already shown, the planks were hauled to the 
building in a wagon. When the wagon arrived, plaintiff, 
alone or in company with another employeé, would de- 
scend on the derrick rope, fasten the rope or chain around 
the entire load, and ascend with it on the derrick to the 
floor where it was to be used. He therefore had no op- 
portunity for inspection nor is there any evidence to show 
that any opportunity was afforded him, after the planks . 
had been elevated to the floor of the building for use, to 
make such inspection, nor does the evidence show that 
the defect in the plank was of such a character as to be at 
once detected by plaintiff and his coemployees as they 
scattered the planks upon the floor. There is, therefore, 
an entire absence of testimony to show that plaintiff knew 
of the defect in the plank which caused his injury, or had 
any reason to suspect the same. The inspection of these 
planks was a duty which the defendant owed to plaintiff. 
Union Stock Yards Co. v. Goodwin, 57 Neb. 188. But, it 
is said, he knew the planks had not been inspected. The 
evidence falls short of showing such knowledge. It shows 
that he knew the planks were not inspected after they 
arrived on the wagon at the building, but there is no evi- 
dence to show that he knew that they had not been in- 
spected at the time they were loaded upon the wagon. 
It is true he testified that they had never been inspected 
so far as he knew; but that is not proof that he knew they 
had not been inspected. They might easily have been in- 
spected and he not have known it. But, even if he knew 
they had not been inspected, he did not know that the 
plank which caused his injuries was defective. The de- 
fect was not so open and obvious as to charge him with 
negligence in not discovering it, and he therefore had the 
right to assume that the boards were all reasonably safe 
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and fit for the purposes for which they were intended, and 
for which they had been furnished by the defendant. In 
Cudahy Packing Co. v. Roy, 71 Neb. 600, it is said: “The 
rule is well settled in this state that it is the duty of a 
master to use ordinary and reasonable care to furnish ap- 
pliances reasonably safe for the use of his servants in car- 
rying on his business, and that a failure to exercise such 
reasonable and ordinary care upon his part renders him 
liable, if the servant suffers any injury by reason of his 
negligence in that behalf. * * * It was the duty of the 
employer to use reasonable care in the furnishing of a 
lever of Sufficient size, and to use reasonable care in the 
inspection of the lever at the time that the same was put 
in place, and if any defect had been visible or discovera- 
ble by the use of such care, by which a reasonable man 
might conclude that it was weakened or rendered unsafe 
for the purpose for which it was used, then the defendant 
would become liable for any damages which resulted in 
consequence thereof. The question as to whether or not 
the defect was obvious or was latent, so that an inspec- 
tion of the lever would not have revealed it, is a matter for 
the jury to determine from all the evidence in the case, and 
it is for the jury to say whether or not the master used 
reasonable care in furnishing a lever which proved to be 
not sufficiently strong for the purpose, either by reason of 
its lack of size or by reason of a defect therein. It cannot 
begin its inquiry with the assumption that it is the mas- 
ter’s absolute duty to furnish a safe appliance, but rather 
its inquiry should be whether he used reasonable care to 
provide such an appliance.” Paragraphs 6 and 7 of the 
instructions given by the learned trial judge show that he 
was entirely familiar with the rule above announced. In- 
deed, they so closely follow the rule announced by Letton, 
J., in the opinion cited, that they cover every point indi- 
cated by the opinion as questions for the jury. We will not' 
extend the length of this opinion by quoting the two in- 
structions referred to, but content ourselves with saying 
that they correctly instructed the jury as to the law ap- 
plicable to the facts in the case. 
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2. “It was error to admit the Carlisle table, and to give 
instruction No. 13.” Jt is conceded in defendant’s brief 
that instruction No. 13 would have been a proper instruc- 
tion if plaintiff had lost his leg; but it is said that it “had 
no proper place in a case in which all the evidence was to. 
the effect that there would be a complete recovery in not 
more than two years, by which time the injured leg would 
be as strong as ever, and where there is no evidence to 
justify the jury in assuming that the earning capacity of 
the plaintiff has been permanently impaired.” The evi- 
dence as to the nature and extent of plaintiff’s injuries 
rests entirely in the testimony of himself and his attend- 
ing surgeon, Dr. T. J. Dwyer. We have read this testi- 
mony very carefully. Upon the trial plaintiff removed his 
outer garments and exposed the injured leg, and the injury 
and condition of the leg were pointed out to the court and 
jury by Doctor Dwyer. The main injury was a compound 
fracture of the thigh bone about half way between the 
knee and the hip. The fracture was an oblique one. Both 
ends of the broken bone were sticking through the flesh 
at the point of the fracture. Several splinters were broken 
clear off the bone at the point of the fracture. Some of 
these pieces of bone were removed at the time the bone was 
set, while others manifested their presence in such a way 
as to require their removal subsequently thereto. There 
was also an injury to the leg below the knee. That injury, 
however, appears to have been of minor importance, and 
was practically well at the time of the trial. The testimony 
of the doctor was of such a character that the jury could 
fairly find from it that as a result of plaintiff’s injury his 
leg has been shortened three-quarters of an inch, and that 
this shortening of the leg will be permanent; that the knee 
had become ankylosed; that is, it had become so stiffened 
that, notwithstanding the fact that the doctor had “brok- 
en” it, by forcing a bending of the knee, the plaintiff was 
at the time of the trial unable to bend it more than 5 
per cent. of normal; that is to say, the action of the knee 
at that time had been lessened 95 per cent. He also testi- 
fies that at the time of the trial the injured leg was some- 
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what atrophied, and that, while the leg may assume its 
normal size after it had been in use for a certain length of 
time, the muscles will never in his opinion, have exactly 
the same play as they would before his injury. In the light 
of this testimony, and much more of like character, it was 
not error for the court to admit the Carlisle table, and 
to submit to the jury for their determination the ques- 
tion as to whether or not plaintiff’s injuries were of a per- 
manent character. 

3. “The verdict is excessive.” The plaintiff at the time 
he received the injury was 25 years of age. He had been 
following the work of an “iron-worker” for about four 
years. At the time of the injury he was earning $4.50 a 
day. The uncontradicted evidence shows that prior to re- 
ceiving his injuries he was a strong, hearty man. In the 
light of the injuries as shown by the evidence contained in 
the record, a portion of which is above outlined, we are 
unable to say that the verdict was excessive. 

Finding no reversible error in the record, the judgment 
of the district court is 

AFFIRMED. 


H. HERPOLSHEIMER COMPANY ET AL, APPELLEES, V. 
LINCOLN TRACTION COMPANY, APPELLANT.* 


Frep May 4, 1914. No. 17,666. 


1. State Railway Commission: JurispDicTion: STREET Ralnways. By the 
constitutional amendment of 1906 and the statute pursuant thereto, 
the power and duty of the state railway commission ‘‘shall include 
the regulation of rates, service, and general control of common ear- 
riers.’? 


The street railways of the city of Linco 
are under the jurisdiction of the state railway commission, and it is the 
duty of the commission to regulate such serviees. 


3. Street Railways: DiScONTINUANCE OF SERVICE: INJUNCTION. When a 
company has obtained a franchise from the city to construct and operate 
its railway on certain streets of the city, and has constructed its 


*Rehearing denied. See opinion, 97 Neb. —. 
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tracks and is operating its cars thereon pursuant to such franchise 
right, it will be enjoined from removing such lines or withdrawing its 
ears from such service without first obtaining authority from the 
state railway commission so to do. 


AppraL from the district court for Lancaster county: 
P. JAMES COSGRAVE, JUDGE. Affirmed as modified. 


C.8. Allen, E. J. Hainer and Hall & Bishop, for appel- 
lant. 


Frank FE. Edgerton and C. Petrus Peterson, contra. 


SEDGWICK, J. 

Before the year 1905 the Lincoln Traction Company 
owned and was operating lines of street railway in the 
city of Lincoln, some of which lines extended outside of 
the corporate limits of the city. In that year the Citizens 
Railway Company was organized, and constructed and op- 
erated lines of street railway over other public streets of 
the city, some of the said lines also extending outside of 
the limits of the city. It constructed what is known as 
“Loop No, 1” in the central part of the city, from the in- 
tersection of N and Twelfth streets, two blocks north to 
the intersection of Twelfth and P streets, thence one block 
west to Eleventh street, and thence south along Eleventh 
street to N street, and east on N street to the intersection 
of Twelfth street. Also a line from the intersection of 
N and Twelfth streets along N street to Twenty-ninth 
street, and one along Twelfth street from N street to South 
street, and thence east on South street to Twenty-sixth 
street. It also constructed several. lines connected di- 
rectly and indirectly with the said loop at the intersection 
of N and Twelfth streets. Afterwards, in 1909, the two 
companies were consolidated, and both properties taken 
over by the defendant, the Lincoln Traction Company. 
A corporation, known as the Citizens Interurban Railway 
Company, was organized by some, if not all, of the princi- 
pal stockholders of the Citizens Railway Company. It 
built a road from the village of College View to the in- 
tersection of Twenty-sixth and South streets in the city of 
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Lincoln. The Citizens Railway Company had for some 
time before the commencement of this action operated its 
cars over this line to and into the city of Lincoln over 
South and Twelfth streets. After the consolidation the 
defendant abandoned some parts of the said line formerly 
owned and operated by the Citizens Railway Company, and 
the plaintiff began this action in the district court for 
Lancaster county to enjoin the defendant, its officers and 
agents, “from ceasing to operate a line of street cars around 
said Loop No. 1 and over said Twelfth street to South 
street, and thence east to Twenty-sixth street, and thence 
over said ‘High Line’ to the village of College View, and 
back and around said Loop No. 1,” and from “abandoning 
any of the lines of street cars and street car service which 
were owned and operated by said Citizens Company prior 
to the said alleged consolidation; that they may be re- 
quired to forthwith operate said line of street cars from 
the intersection of N and Twelfth streets south on Twelfth 
street to South street, and thence east on South street to 
Twenty-sixth street, and thence over said ‘High Line’ to 
College View and back, and to give the same street car 
service that there was over said line on Twelfth street and 
to said village of College View and back that was given 
prior to said alleged consolidation ; that defendant may be 
required to restore the street car service on all the lines 
which it has abandoned, and that it may be required to 
operate all of its cars around said Loop No. 1, and give 
the same service on said cars that was given and af- 
forded by said Citizens Company prior to said alleged 
consolidation.” Seventeen citizens, who claimed to be in- 
terested in the Twelfth street line, and an organization, 
styled the Public Service League of Lincoln, united in a 
petition in intervention, alleging generally the interest of 
each in the Twelfth street line, and alleging that the peti- 
tioners and many other citizens named in the petition 
“will be without remedy at law and will suffer irreparable 
damage should the prayer of plaintiff to this action be de- 
nied.” Afterwards other citizens joined in this petition 
in intervention. The prayer of the interveners was sub- 
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stantially the same as to the Twelfth street line as the 
prayer of the petitioners. The defendant answered, ad- 
mitting the allegations of the petition as to the organiza- 
tion of the various companies, and their construction and 
operation of the street car lines described in the petition, 
and the consolidation of the Citizens Railway Company 
and the Lincoln Traction Company, and denied generally 
the other allegations of the petition. The plaintiffs and 
the interveners filed replies to the answer of the defendant 
in the nature of general denials. The trial court made 
quite extensive findings of fact, and enjoined the defend- 
ant, its officers and agents, “from abandoning Loop No.. 
1 as herein described, and from abandoning the South 
Twelfth street line from Twelfth and N streets to South 
street, and thence east on South street to Twenty-sixth 
street, and from abandoning any of the lines formerly op- 
erated by the Citizens Railway Company now operated 
around Loop No. 1, and from changing the routing of the 
cars of said lines from the route over which they are now 
operated, and especially from routing any of said lines so 
as to remove the same from said Loop No. 1,” and “that 
the defendant do forthwith restore and operate the line of 
street cars from the intersection of N and Twelfth streets 
south on Twelfth street to South street, and thence east 
on South street to Twenty-sixth street, and thence over 
said High Line to College View and back, and give the 
same street car service over the south Twelfth street line 
and ‘High Line’ to-said village of College View and back 
that was given by the Citizens Company over said lines 
prior to the consolidation ;” and “that the plaintiffs and 
interveners recover their costs in this action as taxed at 
$——.”_ The defendant has appealed. 

The petition alleges that the plaintiff Henry, Herpol- 
Sheimer is the owner of several lots in the city of Lincoln, 
located at the intersection of N and Twelfth streets, and 
that there is a large store building on these lots fronting 
on N and Twelfth streets, and that the plaintiff H. Her- 
polsheimer Company has occupied the building as a place 
for conducting a general merchandise business, and has, 
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at all times mentioned in the petition, carried a stock of 
merchandise in said building of the value of more than 
$100,000, and that, when the Citizens Railway Company 
was organized, at the request of that company the said 
Henry Herpolsheimer took 10 shares of stock therein and 
paid therefor $1,000; that, in consideration of the taking 
of said stock by the said Herpolsheimer, and for other con- 
siderations set out at large in the petition, the officers and 
promoters of the Citizens Railway Company assured the 
said Herpolsheimer “that there would be no change in the 
operation of cars over said Twelfth street from the inter- 
section of N and Twelfth streets to and from said College 
View, or in the operation of cars over said Loop No. 1.” 
This contract is urged as one of the reasons for enjoining 
the defendant as prayed in the petition. The defendant, 
in the briefs, insists that the plaintiffs are not entitled to 
the injunction because the state railway commission has 
exclusive jurisdiction of the matters and things complained 
of in their petition. 

The constitutional amendment of 1906 provides: ‘The 
powers and duties of such commission shall include the reg- 
ulation of rates, service and general control of common 
carriers as the legislature may provide by law. But, in the 
absence of specific legislation, the commission shall exer- 
cise the powers and perform the duties enumerated in this 
provision.” Const., art. V, sec. 19a. The statute enacted 
pursuant thereto provides: “The commission shall have 
the power to regulate the rates and services of, and to 
exercise a general control over all railroads, * * * and 
all other common carriers.” Rev. St. 1918, sec. 6107. 
There is no doubt that the building and operation of a 
street railway line through the city affects the values of 
property in the vicinity, and the financial interests of the 
citizens, as well as their convenience and other interests. 
Substantial changes in the service may affect those values 
and interests either favorably or unfavorably. It is al- 
leged that the principal stockholders and officers of the 
defendant railway company are largely interested in prop- 
erty and different lines of business in the city, and that 
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the proposed changes of the routing of the street cars, and 
other proposed changes in the service, are for the benefit 
and in the interests of those officers and directors, and not 
in the interest nor for the benefit of the public at large, 
and that such changes would be highly injurious to the 
property and business of these plaintiffs, as well as to 
the value of the property and the interests of the interven- 
ers who reside upon, or in the vicinity of, the Twelfth 
street line. When such changes are made they should be 
made in the interest of the public generally, and the rights 
of the street railway company, the economy and efficiency 
of the service, and the interests of the citizens whose prop- 
erty rights and convenience are especially affected, should 
all be considered. Contracts between individuals and pub- 
lic service companies which are for their benefit alone 
should also be considered, so far as those contracts do not 
interfere with the superior rights of the general public. 
There is no doubt that such matters are within the pur- 
view of the constitutional provision and the statute above 
quoted, which provide that the state railway commission 
shall have power to regulate the service and control com- 
mon carriers of passengers. It appears that changes of this 
kind have been made by the street railway company, and 
that such changes have been by the company reported to 
the state railway commission from time to time, but it does 
not appear that these changes were authorized by the state 
railway commission, nor that any application has been 
made to that commission for authority to make such 
changes. The power to regulate rates of common carriers 
would be incomplete and comparatively useless without the 
corresponding power to regulate the service, and control 
the common carrier in performing such service, and these 
powers are expressly given to the state railway commis- 
sion by the terms of the constitution, and the statute en- 
acted thereunder. Jt seems clear that these provisions 
prevent the defendant from making such changes in the 
service without first obtaining the authority of the state 
railway commission so to do. 
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In determining such matters the state railway commis- 
sion is not required to adjudicate the alleged contracts be- 
tween individuals and the defendant, nor to determine as 
to the existence of alleged’ conspiracy between the stock- 
holders and officers of the defendant to violate such con- 
tract and to injure the plaintiffs. These are judicial ques- 
tions, and the courts are not deprived of jurisdiction there- 
of by the constitutional amendment and statutes referred 
to. State v. Chicago & N. W. R. Co., 88 Neb. 524. But 
the railway commission should consider the proposed 
changes in the service as affecting the public interests, 
and whether and to what extent the interests of the gen- 
eral public would be affected by the enforcement of such 
private contracts. They will take a general view of the 
whole situation, and determine the necessity and propriety 
of the proposed changes, having due regard to the rights of 
the defendant, and economy of service, and the interests 
of all parties concerned, and especially the superior rights 
of the general public. 

The decree is modified so as to apply to the line of the 
Citizens Interurban Company from College View to the 
intersection of Twenty-sixth and South streets in the city 
only so far as this defendant controls the bringing of cars 
from over that line into the city of Lincoln and to the 
business section thereof. It may be that considerations 
of public benefit and convenience, if brought to the atten- 
tion of the state railway commission, may dictate an ap- 
proval of the present service or a modification of the serv- 
ice as directed by the decree of the district court. With 
these questions this court cannot be concerned, since they 
are administrative in their nature, and not judicial. The 
affirmance of the decree of the district court necessarily 
must leave these matters open for such action as may be 
taken by the commission upon proper application being 
made, and is without effect upon its discretion in the mat- 
ter. In all other respects, the decree of the district court 
is affirmed. The costs of this appeal will be taxed to the 
defendant. 

AFFIRMED AS MODIFIED. 
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Hamer, J., concurring in part, and dissenting in part. 
{Filed July 3, 1914.) 

Henry Herpolsheimer is alleged to be the owner of a 
Jarge store building on certain lots in Lincoln at the in- 
tersection of N and Twelfth streets. The building is used 
for general merchandise purposes. It is said that the 
Herpolsheimer Company has occupied this store building 
for several years, conducting a general merchandise busi- 
ness, and that there is kept therein a large stock of goods, 
amounting in value perhaps to more than $100,000. Henry 
Herpolsheimer became a stockholder in the Citizens Rail- 
way Company. He subscribed to ten shares of the stock 
and paid $1,000 for the same. In the petition it is alleged 
that, in consideration of the taking of said stock by said 
Herpolsheimer, and certain other considerations, the offi- 
eers and promoters of the said Citizens Railway Com- 
pany assured the said Herpolsheimer “that there would be 
no change in the operation of cars over said Twelfth street 
from the intersection of N and Twelfth streets to and from 
said College View, or in the operation of cars over said 
Loop No. 1.” 

It appears that the Citizens Railway Company owned 
and operated lines of street railway in the city of Lincoln 
extending outside of the corporate limits of the city. It 
built “Loop No. 1,” which extends from the intersection 
of N and Twelfth streets two blocks north to the intersec- 
tion of Twelfth and P streets, and thence a block west 
to Eleventh street, and thence south along Eleventh street 
to N street, and thence east on N street to the intersection 
of Twelfth street; then a line from the intersection of N 
and Twelfth streets along N street to Twenty-ninth street; 
and then one line along Twelfth street from N street to 
South street, and thence east on South street to Twenty- 
sixth street. The Lincoln Traction Company owned and 
operated other lines of street railway extending beyond 
the corporate limits of the city. In 1909 there seems to 
have been a consolidation of the railroad properties of 
Lincoln. There were three corporations, the Lincoln Trac- 
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tion Company, the Citizens Railway Company, and the 
corporation known as the Citizens Interurban Railway 
Company. The Citizens Interurban Railway Company 
built a road from College View to the intersection of Twen- 
ty-sixth and South streets. The Citizens Railway Com- 
pany operated its cars over the line of the Citizens Inter- 
urban Railway Company from College View to the inter- 
section of Twenty-sixth and South streets. Before the 
commencement of this action the Citizens Railway Com- 
pany had operated its cars over this line into the city 
of Lincoln over South and Twelfth streets. After the con- 
solidation of the street railways the Lincoln Traction Com- 
pany, which took over the other properties, abandoned 
parts of the said, line operated by the Citizens Railway 
Company. Then the plaintiff began this action in the dis- 
trict court for Lancaster county to enjoin the defendant 
“from ceasing to operate a line of street cars around said 
Loop No. 1 and over said Twelfth street to South street, 
and thence east to Twenty-sixth street, and thence over 
said ‘High Line’ to the village of College View, and back 
_and around said Loop No. 1,” and from “abandoning any 
of the lines of street cars and street car service which were 
owned and operated by said Citizens Company prior to the 
said alleged consolidation ; that they may be required forth- 
with to operate said line of street cars from the intersec- 
tion of N and Twelfth streets south on Twelfth street to 
South street, and thence east on South street to Twenty- 
sixth street, and thence over said ‘High Line’ to College 
View and back, and to give the same street car service that 
there was over said line on Twelfth street and to said vil- 
lage of College View and back that was given prior to said 
alleged consolidation; that defendant may be required to 
restore the street car service on all the lines which it has 
abandoned; and that it may be required to operate all of 
its cars around said Loop No. 1, and give the same service 
on said cars that was given and afforded by said Citizens 
Company prior to said alleged. consolidation.” 

Certain citizens ‘claim to be interested in the Twelfth 
street line. There also appears to have been a Public Serv- 
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ice League of Lincoln. There was a community of interest 
on the Twelfth street line. The trial court enjoined the 
defendant “from abandoning Loop No. 1 as herein de- 
scribed, and from abandoning the South Twelfth street 
line from Twelfth and N streets to South street, and thence 
east on South Street to Twenty-sixth street, and from 
abandoning any of the lines formerly operated by the Citi- 
zens Railway Company now operated around Loop No. 1, 
and from changing the routing of the cars of said lines 
from the route over which they are now operated, and 
especially from routing any of said lines so as to remove 
the same from said Loop No. 1;” and “that the defendant 
do forthwith restore and operate the line of street cars 
from the intersection of N and Twelfth streets south on 
Twelfth street to South street, and thence east on South 
street to Twenty-sixth street, and thence over said ‘High 
Line’ to College View and back, and give the same street 
car service over the South Twelfth street line and ‘High 
Line’ to said village of College View and back that was 
given by the Citizens Company over said lines prior to the 
consolidation.” 

The contract not to change the operation of cars over 
said Twelfth street from the intersection of N and Twelfth 
street to and from said College View is urged as one of 
the reasons for enjoining the defendant. 

It is claimed by the defendant that the plaintiffs are not 
entitled to an injunction because of the fact that the state 
railway commission has exclusive jurisdiction. This neces- 
sitates an examination into the powers of the state rail- 
way commission. 

The constitutional amendment of 1906 reads: “The 
powers and duties of such commission shall include the 
regulation of rates, service and general control of com- 
mon carriers as the legislature may provide by law. But, 
in the absence of specific legislation, the commission shall 
exercise the powers and perform the duties enumerated in 
this provision.” Const., art. V, sec. 19a. Under this sec- 
tion a statute was enacted which provides: ‘The com- 
mission shall have the power to regulate the rates and ser- 
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vices of, and to exercise a general control over all railroads, 
express companies, car companies, sleeping car companies, 
freight and freight line companies, and all other common 
carriers engaged in the transportation of freight or pas- 
Sengers within the state.’ Rev. St. 1913, sec. 6107. 

In the majority opinion it is said that the building and 
operation of a street railway line through the city affects 
the values of property in the vicinity of the line, and that 
it also affects the financial interests of the citizens. The 
opinion says: “It is alleged that the principal stockhold- 
ers and officers of the defendant railway company are 
largely interested in property and different lines of busi- 
ness in the city, and that the proposed changes of the rout- 
ing of the street cars, and other proposed changes in the 
service, are for the benefit and the interests of those offi- 
cers and directors, and not in the interest nor for the bene- 
fit of the public at large, and that such change would be 
highly injurious to the property and business of these plain- 
tiffs, as well as to the value of the property and the inter- 
ests of the interveners who reside upon, or in the vicinity 
of, the Twelfth street line.” The fact above stated is 
probably true. It is also said in the opinion that such 
changes should be made in the interest of the public, and 
that “the economy and efficiency of the service, and the in- 
terests of the citizens whose property rights and conven- 
ience are especially affected, should all be considered.” 
The above statement is followed by an expression of the 
view that “contracts between individuals and public serv- 
ice companies which are for their benefit alone should also 
be considered, so far as these contracts do not interfere 
‘with the superior rights of the general public. There is 
no doubt that such matters are within the purview of the 
constitutional provision and the statute above quoted, 
which provide that the state railway commission shall have 
power to regulate the service and control common carriers 
of passengers.” The thing proper to do is to search the 
constitutional provision above mentioned and the statutes 
for evidence of the thing alleged in the opinion. The con- 
stitution provides for the regulation of rates, service and 
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general control of common carriers. The use of the words 
“rates” would not include the routing of cars or the main- 
tenance of a line of road. An examination of the statute 
shows that the legislature provided that the commission 
“shall have the power to regulate the rates and services of, 
and to exercise a general control over all railroads,” etc. 
Rev. St. 1913, sec. 6107. It is difficult to understand how 
the establishing of rates would determine where the cars 
were to be run. The control over railroads is to be a 
“general control.” Before the commission has power to 
control the details of the operation of a street railway, 
or of any other corporation of like character, there should 
be specific authority conferred by the constitution, and un- 
der such provision in the constitution there should be leg- 
islation directly authorizing the thing to be done which is 
attempted to be done. y 

But the opinion becomes more harsh as it proceeds. It 
says: “It appears that changes of this kind have been 
made by the street railway company, and that such changes 
have been by the company reported to the state railway 
commission from time to time, but it does not appear that 
these changes were authorized by the state railway com- 
mission, nor that any application has been made to that 
commission for authority to make such changes. The 
power to regulate rates of common carriers would be in- 
complete and comparatively useless without the cor- 
responding power to regulate the service, and control the 
common carrier in performing such service, and these pow- 
ers are expressly given to the state railway commission 
by the terms of the constitution, and the statute enacted 
thereunder. It seems clear that these provisions prevent 
the defendant from making such changes in the service 
without first obtaining the authority of the state railway 
commission so to do.” According to this opinion, no in- 
itiative can be exercised by business men desiring to con- 
struct a street railway and to operate it, or a railroad, 
until there is first an application made to the railway com- 
mission. It is put at the gate to stand as a guard against 
the exercise of all enterprise. There is certainly nothing 
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wrong with the exercise of power to establish rates; but 
it seems very wrong to say that the business shall not be 
determined upon and the railway shall not be constructed 
unless the railway commission says so. More than that, 
it is against public policy. What right have we to create 
an institution that shall determine the business we engage 
in? The power to prevent discrimination, the power to es- 
tablish rates, is one thing; but the power to determine the 
construction of a railway company is entirely a different 
power. There should be some freedom of action. The 
legislature is the representative of the people. It is estab- 
lished, among other things, for the purpose of defining legal 
rights, and outlining the direction in which business may 
be transacted; but it is not created for the purpose of 
constructing an image before which the citizen shall be 
compelled to fall down and Worship before he engages in 
business. In the zeal to regulate the action of American 
railway builders and street railway builders, the legisla- 
ture has clearly overstepped the proper bounds if it can do 
the thing which is here sought to be done. I concur in the 
right of the legislature to control and regulate rates, and 
it should be permitted to have a “general control,” if such 
control is restricted; but here, according to the opinion, 
there is a sort of unlicensed autocracy given to this board 
which men would hesitate to give to kings and parlia- 
ments. 

Mr. Herpolsheimer had the power to draw a contract 
with the gentlemen who told him they were going to build 
the street railway, and he should have done so if he wished 
protection. He should have said to these men, “before I 
pay you $1,000 for the stock, I want your guaranty that 
you will operate the street railway in the way that you 
say you will. I want to know that my $1,000 is measurably 
safe.” He might have taken a bond, as men do in other 
business. He knew that the gentlemen who proposed to 
construct the street railway were going to operate it in 
the street, and that there might be divergent interests that 
would pull the line in some other direction, or that would 
result in the routing of a disproportionate share of the 
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cars on some other line. Unless he was willing to take 
chances on the $1,000 as a voluntary subscriber, he should 
have employed his lawyer to draw up the proper contract. 
If this had been done, it would have been done in any 
event at the risk of a change being made to provide for the 
superior wants and necessities of the public. The public 
is never to be lost sight of, and the roads are to be main- 
tained for its benefit. The most that Mr. Herpolsheimer 
would have been able to obtain, if the contract had been 
disregarded, would perhaps be damages. This, however, is 
in the field of speculation, and a mere dictum. 

The power exercised by the state railway commission is 
threefold. It is legislative, administrative, and, within 
proper limits, it is judicial. It is only judicial, however, 
over those matters specifically authorized. If the regula- 
tion of rates or the operation of the line is an administra- 
tive exercise of duty, then how is an appeal to be taken 
from this admimstrative board on this administrative ques- 
tion to a judicial body that does not have any administra- 
tive power whatever? I am ready to be informed. There 
is great danger, first, of an iron rule which makes the re- 
pository of power a sort of despot; second, there is such a 
thing as the court arrogating to itself the exercise of legis- 
lative and administrative power. The creation of this rail- 
way commission is something that should be carefully 
guarded. It should not be allowed to be a tyrant and to 
put its foot upon our necks. 

If, as a matter of fact, the state railway commission has 
jurisdiction to regulate the management of the street rail- 
way, and perhaps it has, then it should exercise such con- 
trol as the law gives it; but the supreme court of the state 
should not be made the manager of a street railway com- 
_ pany by an appeal from the railway commission. 

Section 6109, Rev. St. 1913, provides that the commission 
_ shall have the power, and it shall be its duty, to make 
necessary classifications, necessary rates and charges, to 
regulate freight and passenger tariffs, to correct abuses, 
to prevent unjust discriminations, extortions and over- 
charges in rates and passenger tariffs. But there is noth- 
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ing anywhere in the act which authorizes the determina- 
tion by the commission of whether a street car shall run 
on one line or another. 

Section 6111, Rev. St. 1913, authorizes the commission to 
fix different rates for different railroads and for different 
lines under the same management, or for different parts 
of the same line, but there is nothing said about taking the 
cars from one line and putting them on another. To the 
mind of the writer the opinion of the majority justifies an 
intervention of private rights, and destroys the initiative 
of the persons who run the street railway company, and is 
without regard to the interests of the public. It is simply 
a mistake. 

It is provided by section 6187, Rev. St. 1913, that any per- 
son “complaining of anything done or omitted to be done 
by any railway company or common carrier, subject to the 
provisions of this article, or any of the laws of this state, 
relative to the control and regulation” of such common 
carriers, may apply to the commission, briefly stating the 
fact, and thereupon a copy of the complaint shall be served 
on the carrier, ‘“who shall be required to satisfy the com- 
plaint, or file a written answer thereto within a reasonable 
time.” It is further provided that “whenever the coim- 
-mission has reason to believe that any railway company or 
common ‘carrier is violating any provisions of this article, 
or any laws of this state relative to the contro] and regu- 
lation of railway companies or common carriers, it shall 
at once institute an inquiry and fix a time and place for 
hearing thereon.” It will be noticed that the fact that a 
complaint is made is the basis of the jurisdiction to hear 
the case. Until a complaint is made there is no jurisdic- 
tion. The section does not look to such a proceeding as 
this. This proceeding in this case is entirely outside of the 
contemplation of the section referred to, and it is outside 
of the act. The idea of the section and of the statute is 
that the regulation shal] apply to a service which is al- 
ready created by the carrier, and which is supposed to be 
not suitable for the public convenience and safety. The 
theory is that upon an investigation such an order will be 
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made as will make the service suitable. The thing at- 
tempted to be done is beyond and outside of the statute. 

Mr. Herpolsheimer put himself in the hands of the state 
railway commission if that body has jurisdiction. He did 
not put himself in the hands of the Nebraska supreme 
court, because that has no authority to review matters 
that are administrative or legislative. No appeal can be 
taken from the legislature to the supreme court. No ap- 
peal can be taken from the action of the governor to the 
supreme court. The supreme court of Nebraska is a lim- 
ited body, and it will have enough to do if it stays within 
judicial lines and discharges its duty where the constitu- 
tion and the statutes have provided that it may work. 

I do not think that the effect of this new constitutional 
and legislative provision is yet understood. It will require 
the experience of the people, the common carriers, and the 
commission, as well as the time and labor of the courts, to 
develop and formulate a system that will be satisfactory in 
the main to all concerned. There should probably be fur- 
ther investigation and a further effort now. I hope that 
the protest which I here record will result in a careful 
consideration of the powers conferred, and in an opinion 
of this court elaborately setting forth that which may prop- 
erly be done. 


RICHARDSON COUNTY, EX REL. Norris SHEEHAN ET AL., 
APPELLANT, V. DRAINAGE DISTRICT ET AL., APPELLEES. 


FiLep May 4, 1914. No. 18,447. 


1. Drains: APPORTIONMENT OF BENEFITS. Sections 7640, 7646, Rev. St. 
1913, have no application to proceedings before the supervisors of a 
drainage district to determine benefits that will accrue to lands and 
property within the district. 


2. Judgment: CoNcLUSIVENESS. A judgment in mandamus is conclusive 
upon the parties to an action of all issues of fact litigated therein. 


APPEAL from the district court for Richardson county: 
JOHN B. Raper, Juper. Affirmed. 
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James HE. Leyda, C. F. Reavis and Edwin Falloon, for 
appellant. 


Kelligar & Ferneau, contra. 


SEDGWICK, J. 


The board of supervisors of Drainage District No. 2 of 
Richardson county on the 18th day of February, 1910, ap- 
portioned and set off to the county of Richardson a por- 
tion of the costs and expenses of the drainage improve- 
ments of that district pursuant to section 1830, Rev. St. 
1913. Afterwards, the amount so apportioned to the coun- 
ty not having been paid, the drainage district began an 
action in mandamus in the district court for Richardson 
county to compel the supervisors of the county to appro- 
priate, levy and pay the drainage district the assessment 
levied against it for the year 1910, and the assessment 
levied against it for the year 1911. An alternative writ. 
was issued on the 24th day of July, 1912, and the county 
made return thereto by answer, and upon trial on the 24th 
day of October, 1912, the alternative writ was made per- 
emptory, commanding the county authorities to “imme- 
diately, upon receipt of this writ, appropriate, levy, col- 
lect and pay to the relator, Drainage District No. 2 of 
Richardson County, Nebraska, the assessment levied 
against you by said drainage district for the year 1910, in 
the sum of $1,046.15, and appropriate, levy, collect, and 
pay to the relator, Drainage District No. 2, Richardson 
County, Nebraska, the assessment levied against you by 
said drainage district for the year 1911, in the sum of 
$622.31, and this you are not to omit to do.” On the 9th 
day of September, 1913, the county made application to 
the board of supervisors of the drainage district, which 
was in effect to vacate the apportionment made by the 
board and to give the county authorities opportunity toe 
be heard as to the benefits for which the county should 
be held liable. On the 23d day of.September, 1918, the 
plaintiff herein began this action in the district court for 
Richardson county to enjoin the drainage district “from 
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executing said judgment of mandamus or proceeding there- 
under against plaintiff for contempt, or otherwise, until 
a final disposition of the proceeding to open said judgment 
now pending before said drainage board.” The drainage 
district answered, alleging the facts in regard to the origi- 
nal proceedings before the supervisors of the drainage dis- 
trict, and that the findings and order of the supervisors 
apportioning the benefits of the county were valid, and 
also alleging the proceedings and judgment in the man- 
damus case. The district court, upon the trial, found the 
issues in favor of the drainage district, and dismissed the 
- plaintiff’s case, and the plaintiff has appealed. 

The plaintiff contends that the proceedings and judg- 
ment in the mandamus case are not a bar to this action, 
and also contends that the proceedings before the super- 
visors of the drainage district in apportioning the benefits 
to the county are vacated by the application to set aside 
those original findings. In the brief the plaintiff speaks 
of the action of the supervisors of the drainage district in 
apportioning the benefits as a judgment, and contends that 
it is governed by section 7646, Rev. St. 1918. This section 
has no application to proceedings of this nature. By section 
7640, service by publication is authorized in the cases there- 
in specified. There are six subdivisions of the section, and 
each of them specifies what circumstances would justify 
such service; that is, in “actions” for certain purposes and 
under certain circumstances Service may be made by pub- 
lication. The language of section 7646 shows that the “ac- 
tions” in which service may be made by publication are in 
a court of justice, and not before an assessment board. 
The proceedings before the supervisors of the drainage dis- 
trict are not “actions,” within the meaning of this statute. 
Such proceedings are rather in the nature of the assess- 
ment of taxes, and the decision of the supervisors in ap- 
portioning the benefits of the drainage system is not a judg- 
ment contemplated in the statute providing for service by 
publication. The drainage act makes no provision for any 
service of notice of the proceedings of the supervisors in 
apportioning the benefits except by publication. The ap- 
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portionment of benefits to the county is not, strictly 
speaking, an assessment of taxes upon the property of the 
county. It is not necessary to determine in this case 
whether the statute is defective in not providing specially 
how counties shall be notified of the pendency of such 
proceedings. If it should appear that the officers of the 
county in fact had knowledge of such pendency, and neg- 
lected to protect the interests of the county, the proceed- 
ings would not be invalid, although the formal notice of 
their meeting for such purpose might be defective. On the 
trial of the case at bar, the district court found specially 
that the officers of the county had notice of the pendency 
of the original proceedings before the supervisors of the 
drainage district. If it should be thought that the pub- 
lished notice of those proceedings was not sufficient, and 
that for that reason the apportionment was invalid, such 
fact would constitute a defense in the mandamus proceed- 
ings to compel the county authorities to collect and pay 
the amount so apportioned to the county; but such defense 
in the mandamus case would be unavailing, as it appeared 
that the authorities of the county had actual notice of the 
proceedings before the drainage board. 

The principal question discussed by appellant in the 
brief is whether the evidence is sufficient to show that the 
county authorities had no actual notice of the original 
proceedings before the supervisors of the drainage dis- 
trict. This same question must also have been presented 
in the action for mandamus. It follows that the objec- 
tion that the county authorities did not have such notice 
was involved in and decided by the mandamus proceed- 
ings, and those proceedings and the final judgment there- 
in constitute a complete bar to this action for an injunc- 
tion. 

The judgment of the district court is therefore right, and 
is 

AFFIRMED. 


Fawcertr and Hamer, JJ., not sitting. 
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ANDREW WYTOSKI, APPELLANT, V. AUGUST KIOLBASSA, 
APPELLEE. 


Finep May 4, 1914. No. 17,594. 


Appeal: Bint or Excrerrions: AFFipavits. Afiidavits used in district 
court upon the hearing of a motion and not preserved in a bill of 
exceptions will not be considered on appeal. 


APPEAL from the district court for Nance county: 
Grorce H. THOMAS, JuDGE. Affirmed. 


T. T. Bell, for appellant. 
J. R. Shields and W. L. Rose, contra. 


HAMER, J. 


This is an appeal from a judgment of the district court 
dismissing an appeal of plaintiff from a judgment of the 
county court which dismissed his action. 

The judgment in the county court was rendered on Feb- 
ruary 2, 1910. An appeal bond was duly filed, and.a 
transcript prepared and filed in the district court on 
March 3, 1910. No further proceedings were taken until 
December 5, 1911. A motion was then filed by defendant 
to dismiss the appeal on account of the failure of plaintiff 
to file his petition within 20 days from the filing of the 
transcript, and a showing that no petition had ever been 
filed. On December 14, 1911, an order was made upon the 
plaintiff to show cause by December 24, 1911, why the 
motion for dismissal should not be sustained. On Decem- 
ber 21, plaintiff moved for leave to file his petition. He 
filed his own affidavit and that of his attorney in support 
of his motion. These affidavits are not preserved by a 
bill of exceptions, and therefore cannot be considered. It 
is not shown that the court has abused its discretion. The 
judgment of the district court is therefore 

AFFIRMED. 
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First NATIONAL BANK OF LOUP CITY, APPELLANT, V. 
Gerorce F. PFLAESTER ET AL., APPELLEES. 


FILED May 4, 1914. No. 17,612. 


1. Appeal in Equity. It is the duty of this court upon appeal in an 
equity case to examine the evidence and to reach its own conclusion 
thereon; yet, where the evidence is entirely oral and the trial court 
may be fairly presumed to have a general local knowledge of the 
parties, the witnesses and the subjects of the controversy, the find- 
ing of the trial court is entitled to consideration. 


2. Evidence examined, and held to sustain the findings and judgment of 
the trial court. 


APPEAL from the district court for Sherman county: 
Bruno O. HosretTurr, Juper. Affirmed. 


R. J. Nightingale and H. S. Nightingale, for appellant. 
Aaron. Wall and Kimball & Peterson, contra. 


HAMER, J. 

This action was brought by the First National Bank of 
Loup City against the defendants, George F. Pflaester, 
Andrew W. Pflaester, and Pflaester Brothers, and Lewis S. 
Howe, defendant and appellee, to foreclose certain alleged 
chattel mortgage liens claimed:to be in its favor. The case 
as between the plaintiff and Mr. Howe is to determine 
whether the plaintiff has a lien upon certain personal 
property claimed by Mr. Howe. After this there is a sec- 
ond contention as to whether the defendant Howe is in- 
debted to the plaintiff. There was a finding and judgment 
for the defendant Howe on the claims against him. It is 
uncertain how many mortgages were executed and deliv. 
ered to the appellant by the defendants George I*. Pflaes- 
ter, Andrew W. Pflaester, and Pflaester Brothers. The 
pleadings in the case are somewhat long and involved and 
given to much detail. We will therefore omit a statement 
of their contents. 
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There is no question about the liability of the Pflaester 
Brothers. They make no contention. The decree of the dis- 
trict court, was against Andrew W. Pflaester and the 
Pfiaester Brothers, nothing being claimed of George F. 
Pflaester. Of course, the vital question is whether there is 
a liability upon the part of the defendant Lewis 8. Howe. 
. Lewis S. Howe was the owner of a certain farm and pas- 
ture land. On the 3d day of August, 1908, he made a 
bargain with George F. Pflaester by which said Pflaester 
went on the farm to remain thereon in the management 
and working thereof according to such instructions as 
should be given to him from time to time by said Lewis 
S. Howe. There was on the farm certain live stock and 
personal property of which the said Pflaester took charge. 
The farm contained about 800 acres. Under the contract 
the said Pflaester was to farm the land in good husband- 
manlike manner, and he was to furnish at his own expense 
all the hired help, and was to harvest the crops and feed the 
stock. He was to keep an accurate account of all transac- 
tions with respect to the property involving expense in- 
curred at any time for feed, and was also to keep account 
of receipts, and the account was to be subject to the in- 
spection of said Howe. The contract provided that he had 
no authority to collect any money or market any stock un- 
less both parties were present at the sale. He was not to in- 
cur any debts without obtaining the consent of the said 
Howe. He was to have half of the increase of the cows and 
heifers, and also he was to have a half interest in all the 
crops raised. Hogs were to be raised on the farm and the 
party of the first part was to have half of the hogs. The 
contract contained the provision that it was to be good for 
two years, but that it could be extended for a longer time. 
It was signed by George I’. Pflaester and Lewis 8S. Howe.. 
Pflaester started in under this contract. | Subsequently 
his brother joined him. The original live stock that was 
there was owned by Howe. Pfiaester borrowed money of 
the bank. Becoming largely indebted to the bank, he went 
away. After he went away his. brother executed a mort- 
gage upon a lot of property including, as.it is claimed by 
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the defendant Howe, the property which belonged to him. 
The trial judge who presided in the district court, and 
who had an opportunity to see the witnesses and to hear 
their testimony, was better prepared than we are to say 
which of the witnesses were credible and which were not. 
The petition and the assignments of error are quite vol- 
uminous and much given to detail. The actual issues, as 
shown by the evidence, are not extensive. The contract 
is not an unusual farm contract. It did not undertake to 
make the owner of the farm and the tenant partners. The 
understanding of the parties appears from the oral testi- 
mony, aS well as from the written contract. 

The defendant Andrew W. Pflaester did not sign the con- 
tract, and apparently had nothing to do with the arrange- 
ment at its commencement. Howe seems to have furnished 
75 “she” cattle, 5 young steers, 1 bull. He testified that 
he furnished everything to run the place except 2 horses. 
George F. Pflaester was to have a half interest in the colts 
raised on the place, and also in the calves. 

Howe testified that the property was always to remain 
his. This refers to the original stock. He also testified 
that he never sold Pflaester any interest in the cattle or in 
the machinery, but seems to have furnished all the machin- 
ery used on the place, a swinging hay stacker which he 
bought at Council Bluffs, a hay wagon and harness which 
he bought at a sale, a scraper, a lister, a disc, a new wagon, 
a corn binder, 2 riding cultivators, a 3-row cultivator, a 
2-section harrow, a set of double harness, a 16-inch plow, 
a span of mules named Jack and Jennie, bought of James 
Foulon, a set of harness for the mules, a 7-year old mare 
called Bessie, bought in Council Bluffs, an 8-year old mare 
named Dolly, having a white stripe in her face, and which 
the defendant Howe raised, 27 head of cows 5 years old, 
some of which the defendant Howe raised, and some of 
which he bought at Thompson’s sale, and some of which 
he shipped from South Omaha, one set of pump tools, and 
one grindstone. The defendant Howe testified that he owned 
all this property, and that he never transferred any inter- 
est in it to the Pflaesters or either of them; that he was 
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the owner of all of this property at the time of the trial. 
He also testified that he owned an undivided half inter- 
est in the 2 colts, and that George Pflaester owned the 
other undivided half interest. The testimony of the de- 
fendant Howe is corroborated by the testimony of other 
witnesses who recognized the original stock. Something 
of a contest is made by counsel for the plaintiff on the 
theory that the agreement that Pflaester was to pay Howe 
on the value of the tools and horses used on the place 6 
per cent. It is contended that this must have been prop- 
erty that had been sold to Pflaester. The whole contract 
should be construed together, and, so construing it, it is 
apparent that Howe agreed to furnish the tools and the 
horses for use on the place, and that the tenant was to 
pay him for the use of the same as long as they might be 
used 6 per cent. per annum on the value thereof. This 
would not seem to be an unreasonable charge consider- 
ing the fact that within a few years the horses would die 
and the tools would wear out. 

This court has so held in Katz v. Ish, 84 Neb. 380. In 
that case the first paragraph in the syllabus reads: 
“While it is the duty of this court upon appeal in an 
equity case to pass upon the evidence and reach its own 
conclusion thereon, still, in ordinary cases, where the evi- 
dence is entirely oral and the trial court may be pre- 
sumed to have had a general local knowledge of the par- 
ties, the witnesses and the subjects of controversy, the 
finding of the trial court is entitled to careful consid- . 
eration.” The judgment of the trial court in that case 
was sustained. In the body of the opinion it is said: “A. 
critical analysis of the testimony of each witness is im- 
practicable with the time at our command, and we can 
only say that, while not entirely satisfied, we think the 
preponderance of the evidence is with the defendant, and 
that the district court was justified in so finding.” 

In McNamara v. McNamara, 93 Neb. 190, which was a 
divorce case, this court held: “In an action in equity 
this court, upon appeal, must try the case de. novo upon 

96 Neb. 12 


178 NEBRASKA REPORTS. [Vou. 96 
Kerr v. Adams County. 


the evidence in the record. A decree of divorce will be 
affirmed if a cause of action alleged in the petition is sup- 
ported by the evidence, although the trial court based the 
decree upon another alleged cause of action not established 
by the evidence.” 

After a careful examination of the testimony of the wit- 
nesses, briefs of counsel, and authorities cited, we are un- 
able to say that the findings and judgment of the district 
court are wrong. . It is shown by the record that the trial 
judge was careful in his examination of the details of the 
case. We adopt his conclusion. The judgment of the dis- 
trict court is 

AFFIRMED. 


BaRneES, Rose and SEDGWICK, JJ., not sitting. 


H. C. Kerr, APPELLER, v. ADAMS CouNTy; Ur S. Ronrer, 
APPELLANT. 


Fitep May 15, 1914. No. 17,416. 


1. Appeal: Surricrency oF PLEapINGsS. Where a case is brought to the 
supreme court on appeal, without a bill of exceptions or special find- 
ings, the only question which can be considered upon the appeal is 
the sufficiency of the pleadings to sustain the judgment. 


2. Pleadings examined, and found sufficient to sustain the judgment of 
the district court. 


ApprkAL from the district court for Adams county: 
Harry 8S. DUNGAN, JuDGE. Affirmed. 


M. A. Hartigan and John Smder, for appellant. 
J. W. James, contra. 


BarRngs, J. 
This is an appeal by a taxpayer from a judgment of the 
district court for Adams county in favor of one H. C. Kerr 
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on a claim for services rendered by the claimant as a county 
supervisor of that county. 

It appears that the claim filed was for $21.10. It was 
duly itemized and sworn to by the plaintiff, and was au- 
dited and allowed by the county board. Thereupon, one 
Ur S. Rohrer, as a taxpayer, appealed to the district court. 
The plaintiff filed his petition claiming the sum of $21.10, 
and appellant answered admitting the validity of certain 
items of the claim amounting to $9, and alleged that plain- 
tiff was not entitled to recover the balance of his claim be- 
cause the services in dispute were rendered after the ex- 
piration of plaintiff’s term of office, to wit, between Thurs- 
day after the first Tuesday in January, 1911, and the sec- 
ond Tuesday in that month. The cause was tried without 
a jury. There was a finding and judgment for the plain- 
tiff for the full amount of his claim, and to reverse that 
judgment the taxpayer has brought the case to this court. 

The record contains no bill of exceptions, and the only 
question presented for our consideration is: Do the plead- 
ings sustain the judgment of the district court? The pe- 
tition sets forth a good cause of action. As to certain 
items thereof, the appellant admitted that the plaintiff 
was entitled to recover. Without a bill of exceptions, we 
are unable to say that plaintiff was not entitled to judg- 
ment on the contested items. It is contended, however, 
that the term of office of all state and county officers, 
judges of the supreme court, district and county courts, 
and regents of the university shall begin on the first Thurs- 
day after the first Tuesday in January next succeeding 
their election, and shall continue until their successors 
shall be elected and qualified. Const., art. XVI, sec. 14. 

It is alleged in the answer that plaintiff’s successor was 
duly elected, and received his certificate of election before 
the first Thursday after the first Tuesday in January, 1911, 
and that he duly filed his bond as such supervisor. But 
it is nowhere alleged in the answer that the plaintiff’s 
successor qualified by taking the oath of office before the 
second Tuesday in January of that year. 
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By section 1067, Rev. St. 1918, it is provided: “The 
supervisors shall severally lay before the board, at the 
first regular meeting after election, their certificates of 
election, which shall be examined by the -board, and if 
found regular shall be filed in the office of the county 
clerk.” 

Section 1064, Rev. St. 1913, provides: “The regular 
meetings of the county board shall be held on the second 
Tuesday of January and the first Tuesday after the sec- 
ond Monday in July.” 

In the absence of a bill of exceptions, it will not be pre- 
sumed that the plaintiff’s successor qualified until the sec- 
ond Tuesday in January, 1911, and, it appearing from the 
pleadings that the plaintiff performed the duties of his 
office and held over until that date, it follows that he was 
entitled to recover the full amount of his claim. 

For the foregoing reasons, the judgment of the district 
court is 

AFFIRMED. 


Epwarp P. DONAHUE, APPELLANT, ¥. JOHN J. HANIGHEN. 
APPELLEE. 


Fitep May 15, 1914. No. 17,537. 


1, Partnership. The plaintiff in this case sought to establish the exist- 
ence of a partnership between himself and the defendant. The de- 
fendant denied that that relation existed, and alleged that plaintiff 
was employed by him on a salary of $100 a month, and that it was 
agreed that if the business in which he was engaged should prove 
profitable he would give the plaintiff a share of the profits to be fixed 
by the defendant. Held, That the plaintiff failed to establish the 
existence of a partnership by a preponderance of the evidence. 


2. Contract of Employment. The district court found that under their 
agreement plaintiff was entitled to receive 25 per cent. of the net 
profits of the business originating in the city of Omaha, and ren- 
dered a judgment for the plaintiff for $664.12 accordingly. Held. 
That the judgment was sustained by the evidence and should be af- 
firmed. 
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APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, Jupce. Affirmed. 


Smyth, Smith & Schall, for appellant. 
W. H. DeFrance, contra. 


BARNES, J. 


The plaintiff brought this action in the district court 
for Douglas county on the theory that he was a partner of 
the defendant, Hanighen, in the construction of certain 
sewers in the city of Omaha and elsewhere. He prayed 
for an accounting of the profits in the alleged partner- 
ship business, and for a judgment for the amount found to 
be due him on such accounting. The defendant by his an- 
swer denied the existence of any partnership agreement 
between himself and the plaintiff, and alleged that in the 
spring of 1909 he employed the plaintiff to work for him 
in his business of constructing sewers, and agreed to pay 
plaintiff the sum of $100 a month, and if his business 
-was profitable he agreed he would, in addition to his sal- 
ary of $100 a month, pay the plaintiff a part of his profits, 
which was to be afterwards determined by the defendant 
himself. 

It appears that the plaintiff was an engineer who had 
been employed by the city of Omaha in such work as was 
performed by the city, and had theretofore had some ex- 
perience in the construction of sewers; that for about six 
or eight months before he was employed by the defendant 
he had been out of a job, and was therefore somewhat 
anxious to obtain employment. The plaintiff testified that 
the defendant sent for him to discuss the matter of enter- 
ing into a partnership, while the defendant testified that 
one Hammond came to the defendant, and told him that 
Donahue was out of a job and would be glad to get some- 
thing to do, and defendant told Hammond to send Dona- 
hue around to see him. It appears from the testimony 
that afterwards Donahue met the defendant as he was 
driving in a buggy, and defendant invited him to ride. On 
the way they made an arrangement by which Donahue was 
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to go to work for the defendant, and was to have $100 
a month, with a prospect of a share of the profits in case 
‘the business was profitable. No arrangement was ever 
made between them, so far as the record discloses, and nu 
articles of copartnership between plaintiff and defendant 
were ever entered into in writing or filed in the office 
of the county clerk of Douglas county. The plaintiff was 
thereafter paid a weekly salary of $25, and after he worked 
for the defendant some six or eight months asked the 
defendant to advance him more money. This the defend- 
ant did from time to time, until Donahue had overdrawn 
his salary to the amount of $1,741.96. Meanwhile the 
defendant had constructed sewers in sewer districts Nos. 
360, 361, 362, 363, 373, 377, 395 and 404; the last men- 
tioned sewer being known as the “Izard street sewer,” or 
“North Omaha main sewer.” ~In addition the defendant 
had obtained a contract for and built a sewer for the 
United Real Estate & Trust Company, had obtained a con- 
tract and built a sewer for Milton Rogers & Son Com- 
pany, had also built a sewer for the school district of 
Seward, known as the “Franklin school sewer.” In ad- 
dition thereto, the defendant had obtained contracts from 
the United States government and built a sewer near Fert 
Russell and one near Fort Robinson. After this work was 
nearly all completed the plaintiff demanded more money 
from the defendant, and was told that he had overdrawn 
his salary account to the amount of something over $1,700, 
and there was nothing more coming to him. Defendant 
also informed the plaintiff that he had concluded to give 
him 25 per cent. of the profits realized on the contracts 
which were obtained in the city of Omaha, and that: the 
amount that plaintiff had overdrawn would just about bal- 
ance the account for those profits. Defendant refused to 
pay the plaintiff any further amount until he received 
his pay on the balance of the contracts, which had not as 
yet been completed. Plaintiff was dissatisfied with this 
arrangement, and brought the present suit. 
The plaintiff testified, among other things, that the de- 
fendant never said to him that the $1,741.96 was in addi- 
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tion to his salary, and claimed that he received that amount 
on account of his interest in the partnership, and not oth- 
erwise. Plaintiff also testified that in the summer of 1910: 
he had a talk with the defendant, and asked him for a 
statement showing the amount that the defendant owed 
him; that defendant sent a statement, made by his book- 
keeper, Larson, through the mail. In that statement noth- 
ing was said in regard to the contracts at Fort Russell and 
Fort Robinson. The statement showed that the defendant 
had received net profits on all his Omaha contracts amount- 
ing to $10,058.66. Plaintiff also testified that, at the time 
defendant fixed the salary question, he said that they were. 
to consider the partnership arrangement later on; that he 
did not ask for any money after the 22(1 day of May, 19103. 
that after that his only demand was for a statement, and 
not for money; that he did not ask the defendant what 
per cent. he was going to pay at that time, but did later. 
He also testified that he never had anything to do with 
the jobs at Fort Russell and Fort Robinson, and was never 
nearer to that work than the city of Omaha. 

It appears that one contract for a sewer in the city of 
Omaha was taken in the name of the plaintiff, but it also 
appears that defendant furnished the certified «heck and 
the money to secure and carry out the contract. It also. 
appears from the plaintiff's own testimony that he never. 
furnished any of the means necessary to carry out the - 
several contracts taken by the defendant; that he never. 
furnished any of the material; and in fact the only thing 
the plaintiff did was to act as a foreman in supervising: 
and looking after the work on the contracts which were 
entered into between the defendant and the city of Omaha. 
Plaintiff also testified that he spoke to the defendant 
about getting up articles of agreement between them, and 
that defendant replied that the articles would be ready in 
about a week. He also testified that there never was any 
special arrangement as to the interest he was to have in 
the partnership. The testimony of the defendant was cor- 
roborated by the evidence of his bookkeeper, Larson, and 
that of Walter M. Ord. Defendant also testified that he 


184 NEBRASKA REPORTS. [VoL. 96 


Donahue v. Hanighen. 


told Ed (meaning the plaintiff) that he intended to give . 
him 25 per cent. of the net profits on the Omaha jobs; 
that plaintiff said to him, “I think you are hogging it a 
good deal;” that he replied, “That is just a question of 
opinion between you and me. I furnished my money and 
my brains to put this thing through. I am giving you 25 
per cent. I don’t think I am hogging it.” Plaintiff said, 
““‘T am not satisfied.’ I said, ‘I can’t help it; that is the 
best that I can do for you.’ He never made any claim in 
any of his conversations that we were partners.” Dona- 
hue was general foreman on every one of the contracts 
with the city. With respect to the money advanced to Mr. 
Donahue outside of his salary, the defendant testified that 
“he had been with me over a year, and he asked for some 
money. [I said, ‘Ed, how much do you want?’ I don’t 
know if it was $50, $100 or $150. I told the bookkeeper 
to give it to him. Later on he wanted $400 or $500 more, 
and I said, ‘All right, you can have it.’ Then he wanted 
some work done in his house. I said, ‘Sure, we will be 
glad to do it.’ I loaned him $150 more, until it got up to 
the amount of $1,700; then I thought he was getting close 
to the limit; that was the last. Yes, he asked me for an 
advance after that. I told him no, it was more money 
than was coming to him.” 

As we view the record, -the plaintiff failed to establish 
the existence of a partnership agreement between him- 
self and the defendant, Hanighen, and on this point we are 
of opinion that the finding and judgment of the district 
court was right. It appears that the court then took into 
consideration the amount of the profits on the Omaha con- 
tracts, and made a finding that there was due from the 
defendant to the plaintiff, in addition to his salary of $25 
a week, the sum of $664.12 as his share of the profits on 
those contracts on the 25 per cent. basis as fixed by the 
defendant, and rendered judgment accordingly. 

As we view the record, the judgment of the district court 
was right, and it is in all things 

AFFIRMED. 
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LEOPOLD DOLL ET AL., APPELLEES, V. AUGUSTUS DOLL ET AL., 
APPELLANTS. 


Finep May 15, 1914. No. 17,734. 


1. Trusts: TrTLE To REALTY. Where one buys real estate for which he 
pays the purchase price, and for convenience takes the title in the 
name of another, the person taking the title will hold the property 
in trust for the one who pays the purchase price. 


ResutTine Trust: StaTuTE oF Fraups. The trust thus 
created is what is known as a resulting trust, and is not affected 
by the statute of frauds. 


: TITLE To REALTY: PaROL AGREEMENT: STATUTE OF FRAUDS. 
A parol agreement, made at the time of executing a conveyance of 
real estate, that the grantee shall hold the title to property in trust 
for the grantor, and when sold pay the proceeds to him, the grantor 
at all times retaining the possession and collecting the rents and 
profits thereof, is not within the statute of frauds, and the land, 
and the money for which it is sold, belongs to the grantor. , 


APPEAL from the district court for Douglas county: 
Grorce A. Day, JupGE. Modified and remanded with di- 
rections. 


Guy R. C. Read and George W. Shields & Sons, for ap- 
pellants. 


Baldrige, Keller € Keller, De Bord, Fradenburg & Van 
Orsdel, Piatti € Wear and John G. Kuhn, contra. 


BARNES, J. 

This action was commenced in the district court for 
Douglas county by Leopold Doll, and the other heirs of 
August Doll, deceased, who died intestate in said county, 
against Augustus Doll and Charles F. Doll, together with 
William Doll, Cina Hanson, Mary Doll McArdle, and Clara 
Joern, who refused to be joined in the suit as plaintiffs, 
to establish a trust in certain real estate, which it was 
alleged August Doll owned, and in which he had an equita- 
ble interest at the time of his death, the legal title to 
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said property at that time being in the defendant, Au- 
gustus Doll. Issues were joined, and the cause was tried 
to the court without the intervention of a jury; the trial 
resulted in findings and a decree for the plaintiffs as to all 
that part of the real estate for which August Doll had 
paid the purchase price, and which he had caused to be 
conveyed by the vendors to Augustus, and as to the prop- 
erty which August Doll, by deed in which he was the 
grantor, had conveyed to Augustus, the decree was for the 
defendants. The defendants excepted to so much of the 
findings and decree as were adverse to them; the plaintiffs 
excepted to that part of the decree which was in defend- 
ants’ favor, and the case comes to this court on the appeal 
of the defendants and plaintiffs’ cross-appeal. 

It appears that August Doll was a widower, his wife 
having diced some time in the year 1887; that during the 
last 20 years of his life he acquired and established a cus- 
tom of buying and selling property and transacting busi- 
ness in the name of his nephews, Augustus and Charles 
F. Doll. His reasons for adopting that custom are not ma- 
terial to this controversy, but he seems to have been act- 
uated by some financial losses, which he had sustained by 
having signed certain bonds for some of his friends. In 
pursuance of that custom, August Doll purchased prop- 
erty from time to time and caused it to be conveyed by the 
former owners to his nephews Charles and Augustus. In 
all cases of that kind August paid the purchase price and 
exercised full ownership and control over it. He leased it, 
collected the rents arising therefrom, paid the taxes there- 
on, and from time to time sold parts of it, Augustus exe- 
cuting deeds and conveyances therefor when he was in- 
structed to do so by his uncle. That custom was kept up 
until about the time of August Doil’s death, which oc- 
curred in the month of August, 1910. At the time of his 
death he owned a tract of land in South Dakota, more 
particularly described in plaintiffs’ petition and the de- 
cree of the district court, for which he had paid the pur- 
chase price to a Mrs. Offerman, and which he caused her 
to convey by warranty deed to his nephew, Charles F. 
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Doll, and in turn he caused Charles F. Doll, on June 
1, 1901, to convey it to Augustus for the consideration of 
one dollar. The testimony with respect to this land shows 
that August at all times exercised the rights of ownership 
over it, paid the taxes, and made some improvements there- 
on. At the time of his death he was also the owner of a 
farm in Antelope county, Nebraska. It appears that a 
Mrs. Getzschmann owed August some money, and in order 
to pay that indebtedness turned over the Antelope county 
land to him, and he caused her to make the deed of it to his 
nephew Augustus. August, however, took possession of 
the farm, paid the taxes thereon, leased it, and collected 
the rents arising therefrom. When August died he was 
the owner of a contract of sale of a tract of land in Douglas 
county, known as the “Ainsworth place,” which had been 
conveyed by the person from whom he purchased it to his 
nephew Augustus, and for which Augustus had, under his 
uncle’s direction, executed a contract of sale to one Brock. 
Those properties the district court found and decreed were 
held by Augustus under what is known as a resulting 
trust for the benefit of the plaintiffs, the heirs of his de- 
ceased uncle. There seems to be no dispute as to the fact 
relating to that part of the estate of August Doll. He paid 
the purchase price of the South Dakota land, the Antelope 
county farm, and the Ainsworth property, and convey- 
ances were taken from the vendors to Augustus in two in- 
stances, and in the third to the nephew Charles, and from 
him to Augustus. This is not disputed by any one. There- 
fore, in disposing of the contention in relation to those 
properties, it is sufficient to say that the well-established 
rule in this state is that, when one person buys real es- 
tate and pays the purchase price thereof, and the title is 
taken for convenience in the name of another, the person 
taking the title will hold the property in trust for the per- 
son paying the purchase price. Hoehne v. Breitlcreitz, 5 
Neb. 110; Chicago, B. & Q. R. Co. v. First Nat. Bank, 58: 
Neb. 548; Kobarg v. Greeder, 51 Neb. 365; Detwiler v. 
Detwiler, 30 Neb. 338. Without citing the cases from 
other jurisdictions, it is sufficient to say that they are gen- 
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erally in accord with the rule so often announced by this 
court. 

To avoid the undisputed facts above stated, the defend- 
ants alleged by their answer that after the death of August 
Doll’s wife he made an arrangement with Charles and Au- 
gustus by which they were to have all of his property; and 
Augustus and Charles agreed to give their uncle August 
all the money that they then had, and all that they might 
thereafter have, except such as was necessary for the sup- 
port of their families. They also agreed to borrow from 
their brothers and sisters, and to deliver to their uncle 
August such moneys as their brothers and sisters would 
loan to them, and their uncle August promised and agreed 
during his lifetime, and at such times as he should desire, 
- to transfer or cause to be transferred to Augustus and to 
Charles all the property owned by him; that he was to 
have his living therefrom, “or all the income of such prop- 
erty, during his life, or while he was able to take care of it, 
for his own use, if he so desired.” Upon this agreement 
the defendants predicated their defense. The testimony in 
support of this remarkable agreement appears to be neither 
persuasive nor convincing. Augustus testified that he 
gave his uncle a great deal of money from time to time; 
that all the money he gave to his uncle was represented 
by checks on the United States National Bank; that the 
checks were either payable to himself or to his uncle per- 
sonally. After this testimony had been given by Au- 
gustus, a record of all of the checks which he had ever 
drawn during the years in question on the United States. 
National Bank, were produced in evidence, together with a 
bank statement of all of his business transactions. This 
evidence completely refuted his testimony. None of his 
checks were ever drawn to his uncle August, and the sums 
mentioned in his testimony totally failed to correspond in 
amount with any of the checks which he had testified had 
been drawn by him in furnishing the money which he 
claimed to have given to his uucle. 

The trial court, in disposing of the defense made by 
Augustus and Charles, said: “The testimony of Augustus 
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Doll, however, has been very much discredited by his state- 
ments upon the witness-stand, and by his conduct and ac- 
tions, and in determining the rights which he has the court 
cannot be blinded to the fact that he has made contradic- 
tory statements upon oath with respect to his rights in 
this property. Sothat * * * it seems to me that, with 
the presumption of a resulting trust arising by the consid- 
eration being furnished by the old man, the title being 
taken in the young man, the presumption of the trust has 
not been overcome by the testimony of the defendants; and 
the court will hold and determine that it is within the rule 
of a resulting trust, and that the land is being held by 
Augustus Doll in trust for the plaintiffs in this suit.” 
After a careful reading of the record, we are of opinion 
that the finding above quoted is amply sustained by the 
evidence, and we adopt it as our own. It follows that so 
much of the decree as was in plaintiffs’ favor was right 
and should be affirmed. 

This brings us to the consideration of the plaintiff’s 
cross-appeal. It appears from the record that on the 29th 
day of November, 1899, August Doll conveyed to his 
nephew Augustus Doll, by warranty deed, the northeast 
quarter of section 15, in township 14 north, of range 26 
west, situated in Lincoln county, Nebraska, for the ex- 
press consideration of one dollar; that such transfer placed 
the legal title to the premises in his nephew Augustus. 
It also appears that on the 7th day of July, 1901, August 
Doll conveyed to Augustus, by warranty deed, the. follow- 
ing described real estate situated in Douglas county, Ne- 
braska, to wit: Lots 7 and 8, in block 14, lot 7 in block 
13, Isaac & Seldon addition to the city of Omaha; also the 
east half of tax lot 30, and all of tax lot 31, in section 21, 
township 15, range 13 east, Douglas county, Nebraska, 
and the west 455/10 feet of the east 631 feet of lot 16 in 
Bartlett’s addition to the city of Omaha, for the considera- 
tion expressed in said deed of $9,000. It appears that the 
uncle, during the remainder of his life, collected the rents 
and profits of all of said property, but at his death the 
legal title was in his nephew Augustus, and there was no 
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writing in existence from which it could be ascertained 
how Augustus held the title to the said real estate; but, 
as we read the record, it appears from the evidence that 
August intended to retain the equitable title and the bene- 
ficial interest to said real estate in himself, and the fact 
that at all times he kept the possession and collected the 
rents and profits thereof, and converted them to his own 
use, takes the case out of the rule announced in Cameron 
v. Nelson, 57 Neb. 381, and Marvel v. Marvel, T70 Neb. 498. 

Section 2623, Rev. St. 1918, commonly called the stat- 
ute of frauds, provides: “No estate or interest in land, 
other than leases for a term of one year from the making 
thereof, nor any trust or power over or concerning lands, 
or in any manner relating thereto, shall hereafter be 
created, granted, assigned, surrendered, or declared, un- 
less by operation of law, or by deed of conveyance in writ- 
ing, subscribed by the party creating, granting, assigning, 
surrendering, or declaring the same.” Section 2624 pro- 
vides: “The preceding section shall not be construed to af- 
fect in any manner the power of a testator in the disposi- 
tion of his real estate by a last will and testament, nor to 
prevent any trust from arising or being extinguished by 
implication or operation of law.” 

It is contended by the appellant that the conveyances 
above mentioned by August Doll to his nephew Augustus 
created an express trust, and fall within the inhibition of 
the statute. But it clearly appears that August did not 
surrender the possession when the title was taken in the 
name of his nephew, but himself remained in possession 
and control of the property. This possession takes the case 
out of the statute. 

Oberlender v. Butcher, 67 Neb. 410, was a case where a 
mother gave her son $500 and asked him to buy her a 
house. He bought the house, taking title in his own name. 
Later she went into possession. During her possession the 
son first mortgaged and then conveyed the premises. In 
disposing of that case the court said: “Another objec- 
tion to the decree is that the transaction is within the stat- 
ute of frauds. As this is an express trust the statute is 
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applicable here, and as the letters which passed betweer 
the parties were not produced there was no written evi- 
dence of the transaction. But the cestui que trust re- 
mitted her money on the strength of it, and afterwards 
came from another state and took possession of the prem- 
ises, and this, in the absence of writing, is a sufficient per- 
formance and execution of the trust to take it out of the 
statute.” 2 Reed, Statute of Frauds, secs. 889, 890. 

In Woodward v. Woodward, 89 Neb. 142, it was said: 
“The fact that the property was purchased upon an ex- 
press oral agreement of the wife to hold it, or any part 
‘thereof, in trust for him (the husband) does not destroy 
the trust arising from the transaction, but should be con- 
sidered as tending to rebut the presumption that the money 
was paid as a settlement upon her.” 

In Cowles v. Cowles, 89 Neb. 327, Cowles purchased the 
land in question from the Burlington railroad and took 
a contract therefor. He paid the original payment, and 
thereafter kept up the subsequent payments. He went into - 
possession of the land, and remained during the whole pe- 
riod of time leading up to the litigation in possession there- 
of. At the time he completed: his payments he directed 
that the railroad company should make out the deed in 
the name of his mother. At the time this was done Cowles 
had a judgment against him which he claimed was an 
unjust one. He had paid the debt before the judgment was 
procured. He had the land taken in the name of his 
mother in order to avoid the payment of this judgment. 
During the life of the mother she made a will leaving the 
land to her daughter, and during the last years of her life 
the mother and father of Cowles lived with him upon the 
land, and the daughter as well occupied the home of her 
brother during the last years of her mother’s life. The 
will was made bequeathing this land to the daughter at 
. the request of the plaintiff. In that case the court held: 
“In disposing of defendant’s first contention, it is sufficient 
to say that the well-established rule in this state is that 
when one person buys real estate and pays the purchase 
price thereof, and the title is taken for convenience in the 
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name of another, the person taking the title will hold the 
property in trust for the person paying the purchase 
price.” 

It must be observed in the case at bar that the convey- 
ance by the uncle to the nephew by direct deed of the 
property described in the petition was for the accomplish- 
ment of a specific purpose. It was to enable the uncle to 
use the name of his nephew as the conduit through which 
the title to different pieces of real estate should pass. 
The understanding was to use the name of Augustus as a 
matter of convenience. 

Myers v. Myers, 88 Neb. 656, was an action for a divorce 
and alimony. In disposing of the contention as to the 
question of alimony, it appeared that the property had 

‘been accumulated by the joint efforts and economy of the 
husband and wife, and the title, for convenience or by ac- 
cident, was taken in the name of the wife. It was held, 
in granting an absolute divorce, that the property was the 
property of the husband, and a suitable allowance was 
made to the wife for permanent alimony. 

In 15 Am. & Eng. Ency. Law (2 ed.) p. 1127, it is said: 
“Where land has been conveyed by an absolute deed, the 
intention of the parties not being to confer on the grantee 
the beneficial interest, but merely to facilitate the accom- 
plishment of some specific purpose, it has been held that 
the purpose of the conveyance may be shown by parol, and 
thereby a resulting trust may be raised in favor of the 
grantor.” This rule is fully recognized in Beadle v. 
Beadle, 2 McCrary (U. S.) 586; Stubblefield v. Stubble- 
field, 45 S. W. (Tex. Civ. App.) 965; Rice v. Rice, 107 
Mich. 241; Bartlett v. Bartlett, 15 Neb. 593; Clark v. 
Clark, 21 Neb. 402; Pollard v. McKenney, 69 Neb. 742; 
Koefoed v. Thompson, 73 Neb. 128. Many other cases 
might be cited in support of the rule. We are therefore 
of opinion that the district court erred in holding that by 
the two conveyances last mentioned an express trust was 
created and that as to the property thus conveyed the 
plaintiffs could not recover. 
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As we view the evidence, the judgment of the district 
court should be modified in so far as that court held that 
the land described in the said last two mentioned convey- 
ances became the absolute property of Augustus; we find 
that the real estate described in those deeds was held by 
Augustus in trust for his uncle August and his legal heirs. 
The cause is therefore remanded to the district court, with 
directions to modify the judgment which it heretofore ren- 
dered in this case, and enter a decree in accordance with 
the views expressed in this opinion. 

MODIFIED AND REMANDED, WITH DIRECTIONS. 


Rosz, Fawcerr and SeDGWIck, JJ., not sitting. 


JOHN A. JOHNSON, APPELLEE, V. SWAN A. LARSON, 
APPELLANT. 


Finep May 15, 1914. No. 17,741. 


1. Appeal: ConFrLicTING EvipENcE. In an action on a promissory note, 
where the evidence on the question as to whether the note was pur- 
chased by the plaintiff before due and in due course is conflicting, a 
verdict of the jury in plaintiff’s favor on that point will not be set 
aside. 


2. : PLEADING: WAIVER oF OBJECTIONS. Where the plaintiff’s 
petition in general terms was sufficient to state a cause of action, 
and was not attacked by motion or demurrer before judgment, defend- 
ant’s objection that the title of an indorser of the note was not 
pleaded with sufficient particularity will not be considered. 


3. Attachment: CoMMENCEMENT oF AcTION. ‘‘An action is considered 
commenced, so far as the right to issue a writ of attachment is con- 
cerned, as soon as the petition is filed in the proper court, and a sum- 
mons is issued thereon with a bona fide intent that it shall be served.’’ 
Coffman v. Brandhoeffer, 33 Neb. 279. 


: DissoLutTion. The fact that plaintiff, as a matter of pre- 
caution, obtained a second attachment, which was levied on property 
more than sufficient in amount to satisfy plaintiff€’s claim. is not a 
ground for a dissolution of the attachment. 


96 Neb. 13 
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5. : Priorities. On an examination of the proceedings set forth 


in chronological order in the opinion, held, that the plaintiff’s at- 
tachment created a lien on the attached property prior in point of 
time to the attachment of the interveners. 


APPEAL from the district court for Polk county: 
GEORGE F. Corcoran, JuDGE. Affirmed. 


France & France, for appellant. 
King & Bitner, John C. Martin and V. E. Wilson, contra. 


Barngs, J. 

This was an action on a promissory note executed by 
the defendant, Swan A. Larson, for $1,000, which the 
plaintiff alleged was purchased by him before due in the 
usual course of business. The suit was aided by -an at- 
tachment. To make clear the questions presented by the 
appellant, the proceedings will be chronologically stated. 

On March 4, 1911, plaintiff filed in the district court for 
Polk county his petition, affidavit, bond for attachment, 
and precipe for summons. On March 6 summons and writ 
of attachment were issued and served upon the defendant 
by delivering to him personally duly certified copies there- 
of. The attachment was levied upon 120 acres of land as 
the property of the defendant. The summons was not in- 
dorsed with the amount for which plaintiff would take 
judgment if the defendant failed to appear. March 8 the 
summons and writ of attachment were returned by the 
sheriff and filed with the clerk. April 24 default was en- 
tered against the defendant in the main action, and on 
the same day the motion of plaintiff to quash and for an 
alias summons was filed; an alias summons was issued 
containing the necessary indorsements of the amount for 
which the plaintiff would take judgment on default. April 
27 the alias summons showing personal service on the de- 
fendant was returned and filed with the clerk. Septem- 
ber 28 defendant filed a motion to dissolve the attachment 
on the ground that the facts stated in the affidavit were 
insufficient to sustain the writ and were untrue. October 
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3 defendant filed an affidavit in support of his motion to 
dissolve the attachment, and an answer to plaintiff’s peti- 
tion in the form of a general denial, and a hearing was 
had on his motion to dissolve the attachment. October 4 
the intervening creditors filed petitions, by leave of the 
court, after having sued out attachments against the de- 
fendant and levying them upon the land previously at- 
tached by the plaintiff. Plaintiff on the same day sued 
out a second writ of attachment against the defendant, 
which was levied on the property of the defendant other 
than that seized under the first writ. October 9 defendant 
was heard further upon his motion to dissolve plaintift’s 
first writ of attachment, and he also at that time filed a 
special appearance and motion challenging the jurisdiction 
of the court over his person and over the property seized 
under the plaintiff’s first writ on the ground that no suit 
was commenced at the time the writ was issued or levied 
as required by law. October 10 defendant’s motion to 
dissolve the first attachment upon a consideration of the 
issues of fact was overruled. December 27 the defendant 
filed a motion to dissolve plaintiff’s second attachment. 
January 29, 1912, plaintiff filed an amended reply to de- 
fendant’s answer. On February 5 a trial was had in the 
main action, and the jury returned a verdict for the 
amount prayed for in plaintiff’s petition, on which a judg- 
ment was rendered. On February 6 all of the defendant’s 
motions attacking both attachments, including his motion 
_ objecting to the jurisdiction of the court, were overruled. 
Defendant has appealed, and his first contention is that 
the verdict is not sustained by sufficient evidence. 
Defendant relies on his own testimony to substantiate 
that fact. His evidence consists of the single statement 
that he told the plaintiff prior to his purchase of the note 
that there was no consideration for it. Defendant also 
stated that the Stromsburg Auto Company, from whom 
plaintiff purchased the note, had floated it, which we 
understand to mean that plaintiff knew that the note had 
been sold. His testimony is seriously affected, however, 
by the several contradictory statements made by him. He 
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even denied his own signatures, and then afterwards read- 
ily assented to their genuineness when examined by his 
own counsel. On the other hand, the evidence that plain- 
tiff was the holder and owner of the note in due course 
which was purchased before maturity seems to be clear 
and convincing. Plaintiff denied unequivocally the state- 
ment defendant says he made that the note was without 
consideration, and testified that he had no conversation 
with the appellant prior to the day the note was due. His 
testimony flatly contradicted plaintiff’s evidence that he 
was told of a defect in the note prior to its purchase, and 
he was corroborated, to some extent, by the testimony of 
the other witnesses. It further appears that there was a 
consideration for the note when it was executed. It was 
given for a one-half interest in a $1,500 real estate mort- 
gage on property in Garrison, Nebraska, and a one-half 
interest in $880 of real estate commissions owned by the 
firm of Carmine & Fillman, to whom the note was given. 
We are therefore of opinion that the evidence was suffi- 
cient to sustain the verdict. 

Defendant further contends that the petition did not 
state facts sufficient to constitute a cause of action against 
him, in that plaintiff’s title to the note was not sufficiently 
pleaded. It is alleged that the petition should have set 
forth the partnership character of the Stromsburg Auto 
Company through whom plaintiff derived title to the note. 
The averments of the petition showed a transfer by in- 
dorsement and delivery, and sufficiently stated a good 
cause of action. No motion was filed by the defendant 
to make the petition more definite and certain, and it was 
not attacked in any way before judgment. We therefore 
hold that this assignment of error is without merit. 

It is next contended that the court erred in overruling 
the defendant’s motion to dissolve the first writ of at- 
tachment on the ground that at the time the writ was 
issued the plaintiff’s action had not been commenced; and 
it is argued that, because the summons issued at the time 
the petition and affidavit for attachment were filed con- 
tained no indorsement of the amount for which plaintiff 
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would take judgment if the defendant failed to appear, 
that summons was void, and as matter of fact no action 
was commenced against the defendant until the alias sum- 
mons was issued and Served. 

In Tootle, Hanna & Co. v. Ellis, 63 Kan. 422, it was held 
that a failure to indorse on the summons the amount for 
which the plaintiff would take judgment, in case the de- 
fendant failed to appear, was not a part of the summons, 
but simply an indorsement upon it. 

In Dusenberry v. Bennett, 7 Kan. App. 123, the court 


- held that a summons not indorsed for the amount for . 


which judgment would be rendered in case the defendant 
failed to appear is irregular, but not void. 

In Simpson v. Rice, Friedman & Markwell Co., 43 Kan. 
22, a summons was issued December 13, 1886, without the 
usual indorsement. An order of attachment was issued on 
the same day. On December 14 another and corrected 
summons was issued, and it was held that the attachment 
was valid, although the summons which was made the 
basis for attachment was never served, and a new sum- 
mons was issued. 

In Watson v. McCartney, 1 Neb. 131, it was said: “The 
office of the notice indorsed on the summons is to advise 
the defendant of the amount claimed. He then is at lib- 

serty to consent or resist.” 

In Crowell v. Galloway, 3 Neb. 215, it was held that the 
failure of the clerk to indorse the amount of the plaintiff’s 
demand on the summons, where all the other requirements 
of the statute are observed, is of no consequence, unless 
the defendant fails to appear. 

In Elmen v. Chicago, B. & Q. R. Co., T5 Neb. 37, it was 
held that a summons which contained no indorsement 
night be amended, but an alias summons issued and served 
was held not to relate back to the time of the original 
summons so as to deféat the running of the statute of lim- 
itations. 

In Coffman v. Brandhoeffer, 33 Neb. 279, it was said: 
“An action is considered commenced, so far as the right to 
issue a writ of attachment is concerned, as soon as the 
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petition is filed in the proper court, and a summons is is: 
sued thereon with a bona fide intent that it shall be 
served.” In the case at bar it appears that the original 
summons was served personally upon the defendant. 

In Darnell v. Mack, 46 Neb. 740, the court said: “Where 
property has been seized under a writ of attachment reg- 
ularly issued and levied, the court acquires jurisdiction 
over the property, so far at least as to render the custody 
of its officers lawful, and jurisdiction to that extent is not 
lost, so long as the action remains pending by failure to 
serve process in the main action upon the defendant.” 

In Jones v. Danforth, 71 Neb. 722, it was said: “In this 
state the court acquires jurisdiction over the rem by its 
seizure, and failure to give the notice does not thereby 
cause the court to lose jurisdiction so long as the action 
remains pending.” 

We are therefore of opinion that, by the filing of the affi- 
davit in attachment, and the levy and return of the writ 
which was issued thereon, the plaintiff acquired a lien 
upon the property of the defendant which was seized un- 
der the writ. Again, it may be said that the defendant. by 
filing an answer to plaintiff’s petition on the merits, and a 
motion to dissolve the attachment on the question of the 
sufficiency of the affidavit and its truthfulness, entered 
a general appearance before he interposed his plea to the 
jurisdiction, and such appearance operated as a waiver uf 
all defects in the original summons. 

It is further contended that the second attachment was 
void, and the motion to dissolve, because more property 
was seized than was necessary to satisfy the plaintiff’s 
judgment, should have been sustained. It appears from 
the record that the defendant had disposed of his property 

. or transferred it to his wife for the purpose and with the | 
intention of defrauding his creditors, and the fact that the 
plaintiff, as a precautionary measure, caused more prop- 
erty to be seized under the two writs of attachment than 
was sufficient to satisfy his claim did not render the sec- 
ond attachment void. 
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Finally, it is contended that the court erred in holding 
that plaintiff's lien on property attached was prior to 
that of the intervening creditors whose attachments were 
levied long after the commencement of plaintiff’s action. 
A reference to the chronological statement of the provecd- 
ings found in the beginning of this opinion sufficiently 
disposes of this assignment of error. 

From what we have said, it appears that the proceed- 
ings were without reversible error, and the judgment of the 
district court is in all things 

AFFIRMED. 


Rose, Fawcertr and Hamer, JJ., not sitting. 


Ropert W. RALSTON, APPELLEE, V. UNION PaciFIC 
RaAILRoaD COMPANY, APPELLANT. 


Fitep May 15, 1914. No. 17,751. 


i. Carriers: INvuriEsS To CaTTLE IN Transit: EvipENcE. In an action 
against a common carrier to recover damages to a shipment of live 
stock over the defendant’s line of railroad, it having been shown by 
plaintiff that the injuries to the animals could not have been occasioned 
by reason of their own inherent vice, but must have been sustained 
by delay and want of proper care in transportation, it is not error to 
refuse to direct a verdict for the defendant. 


: LiaBiLity. Where a shipper of live stock does not 
agree to furnish a caretaker, and some of the animals die or are in- 
jured for want of proper care and protection while in transit, the 
carrier is liable and must bear the loss. 


: DEFENSES: BURDEN OF Proor. Where the carrier de- 
fends on the ground that the stock when received for transportation was 
weak and thin in flesh and unfit for shipment, and that the injuries sus- 
tained in transit were caused by reason of that fact, it is not error 
to instruct the jury that the burden is on the defendant to show that 
fact by a preponderance of the evidence. 


: Review: ADMISSION OF EvIpENCE. Where the plain- 
tiff has been permitted to prove the unsuitable condition of the 
ear in which the stock was shipped without objection, the introduction 


200 NEBRASKA REPORTS. [Vou. 96 
Ralston v. Union P. R. Co. 
of such proof furnishes no grounds for a reversal of the judgment, 


although some of the evidence related to a matter not specifically set 
forth in the pleadings. 


: : : Damages: EvipENcE. Evidence examined, and 
found that the verdict was not excessive, and was sustained by the 
evidence, 


oO 


APPEAL from the district court for Dawson county: 
HANSON M. Grimes, Jupcr. Affirmed. 


Edson Rich, John A. Sheean and A. G. Hilick, for ap- 
pellant. 


HA. M. Sinclair, J. H. Linderman and W. A. Stewart, 
contra. 


BARNES, 0. 

The plaintiff commenced this action in the district court 
for Dawson county to recover damages alleged to have been. 
caused by the negligence of the defendant railroad com- 
pany in the transportation of two car-loads of cattle over 
its line of railroad from Denver, Colorado, to points in 
Nebraska. One car-load was billed to Lexington and the 
other to Willow Island in Dawson county in this state. 
The shipment to Lexington was consigned by the Laverty 
Brothers to the plaintiff, and the shipment to Willow Is- 
land was consigned by Laverty Brothers to Frank Rals- 
ton, a brother of the plaintiff. 

The grounds of negligence charged as to the Lexington 
shipment were that the stock was kept in the process of 
transportation for 61 hours, while the reasonable running 
time between the place where the shipment originated and 
the place of its destination was only 25 hours; that de- 
fendant negligently permitted the existence of a hole be- 
tween the jamb of a door and: the door itself, and be- 
cause of the rough handling of the car some of the 
cattle became fastened therein and were thereby injured. 
The charge of negligence as to the Willow Island ship- 
ment was that the time actually consumed in the trans- 
portation of the car was 51 hours, while the reasonable 
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time required for such transportation was only 24 hours, 
and that the cattle were roughly handled in transit. 

The defendant answered as to both shipments, alleging 
that they were moved under written contracts from the 
point of origin to the point of destination within a reason- 
able time; that the injury to the stock, if any, was due 
to the inherent vice of the cattle and their condition, and 
to the lack of vitality when received by the defendant at 
the point of loading; that plaintiff failed to send a care- 
taker for either shipment of the stock in order to look 
after it and care for it during its transportation. 

On a trial to a jury, a verdict was rendered for the 
plaintiff, fixirig his damages for the Lexington shipment 
at the sum of $500, and for the Willow Island shipment 
there was a recovery for $183, with interest on the said 
amounts. Defendant’s motion for a new trial was over- 
ruled, and a judgment was rendered on the verdict in 
favor of the plaintiff and against the defendant for the 
sum of $733.04. To reverse that judgment the defendant 
has brought the case to this court by an appeal. 

1. In defendant’s first assignment of error, it is al- | 
leged that the court erred in refusing to direct the jury 
to return a verdict for the defendant on both of the plain- 
tiff’s causes of action; that the court erred in refusing to 
strike out the testimony relating to the reasonable run- 
ning time between the point of origin and the destination 
of the plaintiff’s stock shipments, and there was error in 
refusing to give instructions numbered 4 and 12 requested 
by the defendant. 

On the question of directing a verdict, it may be fairly 
said that there was a conflict of evidence as to the condi- 
tion of the stock at the time it was received by the defend- 
ant for shipment and when it reached its place of destina- 
tion. It appears by the plaintiff’s evidence that, when the 
stock was received, it was in a fairly good condition for 
shipment. The testimony discloses without question that 
when it reached its destination it was in such a condition 
as to be unsalable, and the plaintiff refused to receive it 
from the hands of the carrier. It seems clear that the 


202 NEBRASKA REPORTS. [VoL. 96 
Ralston v. Union P. RB. Co. 


stock had been seriously injured in transit, and therefore 
the court correctly refused to direct a verdict for the 
defendant. 

As to the question of striking out the testimony tend- 
ing to show the reasonable running time from Denver to 
the place of destination in Nebraska, the distance of about 
300 miles, it cannot be said that the reasonable running 
time was more than 24 hours, for at a rate of speed not 
exceeding 15 miles an hour the stock could have easily 
been delivered at the place of destination within that time. 
It follows that the court did not err in refusing to give 
instructions numbered 4 and 12, as requested by the de 
fendant. 

2. Appellant alleges that the verdict is contrary to in- 
structions 12 and 18 given by the court on its own motion. 
Those instructions related to the defense of the inherent 
vice of the animals embraced in the two shipments. In 
regard to this contention, it may be said that it was the 
duty of the carrier, when a shipper provided no caretaker, 
to look after the cattle and use all reasonable efforts to 
properly care for them, and a failure to exercise such care 
while the animals were being transported afforded the 
plaintiff a just cause of action. 

It appears from the evidence that at least six of the 
animals were killed outright or died en route, and many 
of the others were injured. One had its leg broken by 
being caught in the car door; others were bruised, and 
skinned. in spots; and still others were injured by run- 
ning against a bolt which projected inside of one of the 
cars. In fact, there was evidence which tended to show 
that the cattle could not have received such serious injuries 
by reason of their own inherent vice, and therefore it can- 
not be said that the verdict was contrary to those instruc- 
tions. ; 

3. Appellant assigns error for the giving of instructions 
numbered 10 and 11 given on the court’s own motion. By 
instruction No. 10 the jury were told, in substance, that if 
the plaintiffs cattle were in poor condition when they. 
were accepted by the defendant company for shipment, and 
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some of them died and others were injured bécause of 
their inherent weakness without any fault or negligence 
on the part of the defendant, the plaintiff could not re- 
cover, but the burden of proof was on the defendant to 
show those facts by a preponderance of the evidence. This 
instruction was quite as favorable to the defendant as the 
evidence warranted. 

By instruction No. 11 the court told the jury, in sub- 
_ Stance, that if they believed from the evidence that when 
defendant accepted the cattle in question for shipment, 
knowing they were poor and thin in flesh, and by reason 
thereof were not in a fit and suitable condition to endure 
shipment, or if they believed that their condition as above 
stated was apparent to the observer, and the defendant ac- 
cepted the cattle in such condition, then under such facts, 
if they were found to exist, defendant would be liable for 
such damages as plaintiff suffered by reason of any negli- 
gence and carelessness of the defendant in transporting 
the cattle from Denver to their respective points of desti- 
nation. As we view this instruction, it was correct and 
accords with the great weight of authority. 

4. The defendant complains because the court refused 
to strike out of the record the evidence of the existence of 
a bolt on the inside of one of the cars in which the stock 
was transported, and on which it is apparent some of tlie 
cattle were injured, as not within the issues. As we read 
the record, this evidence was received without objection. 
It was apparent that the existence of the bolt was the cause 
of serious injury to some of the cattle. We fail to find any 
motion to strike this evidence from the record, and there- 
fore this assignment cannot be considered as a ground for 
a reversal of the judgment. 

5. Defendant complains because the court permitted the 
plaintiff to answer the questions as to the value of the 
cattle at Lexington on February 26, and what would have 
been their value had they arrived in the condition in which 
they were loaded at Denver. As we view this evidence, it 
was competent and furnished a means of ascertaining the 
amount of plaintiff's damages. 
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6. It is contended that the court erred in excluding 
the testimony of the witness Palmer that he had requested 
Laverty Brothers to furnish a caretaker when the ship- 
ment arrived at Sterling, Colorado. We think this con- 
tention is without merit. In fact, this question, with many 
other of defendant’s objections, appear to have been set- 
tled in Chicago, B. & Q. R. Co. v. Williams, 61 Neb. 608, 
where it was said: 

“A railroad company acts in the capacity of a common 
carrier of live stock which it receives for transportation ; 
and as such carrier it is bound to provide cars fit and 
suitable under existing conditions, and exercise due care 
to carry safely. 

“Where a shipper of live stock does not agree to fur- 
nish a caretaker, and some of the animals die or are in- 
jured for want of proper care and protection while in 
transit, the carrier is liable and must bear the loss. 

‘Where a shipper of live stock agrees to furnish a care- 
taker and fails to do so, the carrier, if it has knowledge of 
such failure and proceeds under the shipping contract, is 
liable for any loss resulting from its failure to provide the 
stock with proper care and protection.” 

Finally, it is claimed that the damages were excessive, 
and were given under the influence of passion and preju- 
dice. The argument on this assignment is without merit. 

As we view the record, the defendant had a fair trial; 
and, no prejudicial error appearing, the judgment of the 
district court is 

AFFIRMED. 


Rosr, Fawcett and HAMER, JJ., not sitting. 
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Grorce V. HILL, APPELLEE, v. UNION PACIFIC RAILROAD 
COMPANY, APPELLANT. 


Finep May 15, 1914. No. 17,935. 


1. State Railway Commission: APPEAL To SuPREME CourT. Section 7, 
art. VIII, ch. 72, Comp. St. 1911, providing for a direct appeal from 
an order of the state railway commission to the supreme court, is 
special in its nature, is to be strictly construed, and governs the court 
as to the manner of procedure. 


: Review. On the hearing of such an appeal, the or- 
der of the commission will be affirmed, unless it appears from the 
record and evidence that there was prejudicial error in the hearing 
before the commission, that the order is unreasonable or unjust or 
that the commission exceeded its powers. 


3. Railroads: RecuLaTIoN: StaTE Raipway CoMMISSION. Evidence ex- 
amined, and found to be insufficient to require a reversal of the order 
of the railway commission. 


APPEAL from the State Railway Commission. Affirmed. 
Edson Rich, for appellant. 


Grant G. Martin, Attorney Gencral, and J. G. Beeler, 
contra. 


BARNES, J. 

This case is before us on a direct appeal from an order 
of the Nebraska state railway commission requiring the 
Union Pacific Railroad Company to construct a depot and 
install an agent therein at the village of Gandy. 

The appellant has filed a motion asking the court to 
remand the cause to the commission for the purpose of 
taking further testimony and making a different order. 
The application is supported by affidavits showing, or 
tending to show, some change in the conditions since the 
order appealed from was made. This application should 
be determined before the questions raised by the appeal 
are considered. 

We held in Hooper Telephone Co. v. Nebraska Telephone 
Co., p. 245, post, that the jurisdiction of this court upon. 
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such appeals is only to reverse, vacate or modify the order 
of the commission, which will not be done unless it ap- 
pears from the record that there was-error in the proceed- 
ings before the commission prejudicial to the appellant, or 
that the commission has exceeded its power. If the order 
is affirmed, it becomes the final order of the commission, 
and the judgment of this court affirming the order is with- 
out prejudice to future applications to the commission for 
a modification of the order. The motion to remand to the 
commission is overruled. 

We come now to the consideration of the order from 
which the appeal is taken. It appears that the complain- 
ant, George V. Hill, is a resident of the village or town of 
Gandy, and is chairman of the board of trustees of said 
village; that Gandy is the county seat of Logan county; 
that the Union Pacific Railroad Company, hereafter called 
the appellant, has constructed and is operating its line of 
railway through said-county at a point about one and a 
half miles from the said village; that an addition to the 
village has been laid out, which extends to the appellant’s 
railroad. 

It further appears that since this complaint was filed ap- 
pellant has established a depot at Stapleton, about three 
miles from the town of Gandy, and has refused to build a 
depot and establish an agent at the latter point, and the 
town and its inhabitants, and the inhabitants of the sur- 
rounding country, are thus denied railroad facilities. Thus 
far the parties have agreed upon the facts, and therefore 
they may be said to be established without any dispute. 
The amount of business which the railroad facilities would 
bring to the appellant at the point in question is not 
shown, and it is difficult to see how it could be ascertained 
until after a depot is furnished and an agent installed, and 
the business is conducted for at least some reasonable 
length of time. 

On the hearing before the commission, it seems to have 
been practically agreed by both parties that, brushing 
aside all of the immaterial issues involved, the question 
to be determined was, What is Gandy and.the surround- 
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ing country entitled to in view of their location, and all 
of the existing circumstances? It appears that the pop- 
ulation of Gandy, as given by the last census report, was 
318, and at the time of taking the census it had no rail- 
road facilities nearer than 20 or more miles; that Gandy, 
previous to the time of building the extension of the ap- 
pellant’s railroad, was the business center of Logan county, 
and had a courthouse, two banks, and a number of well- 
established business houses. It is situated on an elevated 
site in the Loup Valley. As to the construction of the con- 
tiguous railroad line, it was contended that it was im- 
practicable to leave the valley along which the road is 
built, and attempt to climb the grade to the town of Gandy, 
consequently the road was located at one and a half miles 
north of the village. It is the contention of the railroad 
company that the citizens of Gandy and vicinity are rea- 
sonably well served at Stapleton, where a depot has been 
built and an agent installed, and that the company should 
not be compelled to provide facilities for the people of 
Gandy. The evidence shows that Gandy has been the 
county seat of Logan county for more than 20 years; that 
_ the major portion of the local business of appellant’s rail- 
road would come from a farming settlement on what is 
known as the “Garfield Table,” where most of the farm 
products of the county are produced; that in order to 
reach Stapleton those products will have to be hauled 
through Gandy, the distance between Gandy and Staple- 
ton being something over three miles; that the road is very 
' sandy, while the road between Gandy and the point on 
_ the railroad one and a half miles north of the town is solid, 
and can be well maintained. 

It appears to have been argued before the commission 
by the appellant that most of the business houses for- 
merly located in Gandy have moved to Stapleton, and it is 
only a matter of time untii they will all be moved, and that 
eventually the courthouse will be located there. It ap- 
., pears, however, that a large number of persons are de- 
sirous of maintaining their homes at Gandy; that they 
have so maintained them for many years, having no rail- 
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road facilities, and now that the railroad has been built 
they insist that they should have the opportunity of en- 
joying the benefit of it at its nearest possible point. A 
large part of the strictly farming population of Logan 
county lies south and east of Gandy, making a longer and 
more difficult haul necessary if Stapleton is to be the only 
place where railroad facilities are furnished. Logan county 
is sparsely populated. The courthouse was built many 
years ago; the bonds issued for its construction have just 
been paid; and it may be that the citizens of the county 
are not ready to assume the new obligation for the con- 
struction of another courthouse, but will prefer to put up 
with the present inconvenient location for a considerable 
period. The commissior found that it has no way to esti- 
mate the earnings of this line of road, but that the coin- 
pany has obligated itself by such construction to give rea- 
sonable service to the community through which it passes ; 
that, had Gandy not been built and the county seat not lo- 
cated previous to the time the road was constructed, the 
prayer of the petition might properly be denied, but under 
existing circumstances it was the opinion of the commis- 
sion that the rights of the people should be protected. The 
commission also found that the peculiar situation existing 
at Gandy was to be considered as a ruling factor in de- 
termining the question at issue, and the finding of the com- 
mission was: “That the defendant company shall make 
provision at the most convenient point on its line north 
of the village of Gandy to receive and discharge passen- 
gers and freight; that a small station building shall be 
constructed ; that blue prints and specifications of the pro- 
posed building shall be submitted to the commission on or 
before December 15, 1912, and that the building shall be 
completed on or before June 1, 1913, and an agent in- 
stalled.” A more detailed statement of the evidence is 
unnecessary, for it would add nothing to the value of our 
opinion. 

It does not appear from the record that the commission 
has exceeded its power, that the order is unreasonable or 
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unjust, and, no prejudicial error appearing, the order of 
the commission is 
AFFIRMED. 


AnpDrew E. LEE ET-AL., APPELLEES, V. Potty P. NEWELL 
ET AL.; Mary BurLgER, APPELLANT. 


Fmep May 15, 1914. No. 17,466. 


1, Subrogation. A court of equity will apply the doctrine of subroga- 
tion where to refrain from so doing would permit a person who has 
received the benefit of money paid under a mistake of fact, which 
discharged a lien upon real estate, to retain such benefit under such 
circumstances that equity and good conscience dictate its repayment 
or the preservation of the lien. 


2. Vendor and Purchaser: Bona Fip— PurcHAseR. One who purchases 
land with knowledge of the fact that a suit is pending to establish a 
tax lien thereon, which was begun in due season against the grantor, 
takes subject to the pending action. 


APPEAL from the district court for Holt county: 
JAMES J. HARRINGTON, JUDGE. Affirmed. 


W. &. Butler, for appellant. 
Arthur F. Mullen, contra. 


Lerton, J. 

This is an action to subrogate the plaintiffs to the rights 
of Holt county to the foreclosure of a tax lien, upon certain 
lands of which they are. not the owners, upon the ground 
that their agent and attorney paid the taxes upon the land 
by mistake, instead of purchasing the property at tax sale 
as he was directed to do. The prayer is that the apparent 
satisfaction of the tax lien be canceled, and that a fore- 
closure may be had. Defendants Newell disclaimed own- 
ership, and alleged they had sold the land to Mary Butler. 
Afterwards Mary Butler was made a party defendant, and 

96 Neb. 14 
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filed an answer alleging ownership and payment of taxes 
Since her purchase, making a general denial, and pleading 
the statute of limitations, gross negligence, etc. 

The facts seem to be that the plaintiffs, who reside in 
South Dakota, are the owners of a large tract of land 
surrounding the tract in question; that they desired to ac- 
quire a tax title to the land, and directed their agent in 
Holt county, Mr. Benedict, to acquire the land at tax sale; 
that he misunderstood, thought they were the owners of 
the property by purchase from Newell, and paid the taxes, 
instead of purchasing the same from the county; that at 
that time the title was in defendants Newell; that a few 
weeks after he had made the payment, Mr. Butler, the 
husband and attorney of Mary Butler, was told by Mr. 
Benedict that he had paid the taxes by mistake, but that 
the land was still liable for the taxes. Mr. Butler admits 
he knew these facts before the purchase from the Newells, 
and that his principal occupation for some years has been 
purchasing defective titles and tax liens in the name of his 
wife, Mary Butler, and clearing the titles by litigation, if 
necessary. The deed from the Newells to Mary Butler was 
filed for record May 22, 1905, but by error this land was 
not described. This action was begun on June 10, 1905, 
while the record title was in Mrs. Newell. Mr. Butler 
testifies that, after the deed was returned to him from 
the county clerk after recording, he sent it to Mr. Newell 
and had the proper description inserted, and that after its 
return to him he asked the county clerk to correct the 
record. There was a mistake of fact made by Benedict 
as to the ownership of the land when he paid the taxes. 
The object of the plaintiffs was to purchase the tax lien 
of Holt county, and not to discharge it by payment. Full 
notice of these facts was had by the Butlers before any 
money was paid to the Newells for the land. 

These facts bring the case within the powers of a court 
of equity to grant relief. The plaintiffs paid the money 
without receiving that which they intended to purchase, 
. and.the defendant is not entitled to be protected, for the 
reason that to allow her to retain the benefit of a mis- 
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take, when she had full notice of its having been made 
and of the plaintiffs’ rights, would be unjust and uncon- 
scionable. 2 Pomeroy, Equity Jurisprudence (3d ed.) 
sec. 849; Keener, Quasi Contracts, p. 43. 

Mrs. Butler, by procuring the land apparently free of 
the tax lien, has in effect become the person for whose 
benefit the money was paid, and in equity and good con- 
science should return it to the plaintiffs. 

It is claimed that the action against Mrs. Butler is 
barred by the four-year statute of limitations. The action 
was begun against:the Newells in due time. Mrs. Butler, 
by taking the title from Mrs. Newell after the action was 
begun, with knowledge of the facts, obtained no greater 
rights than her grantor, and took subject to the result of 
the pending action. This plea is, therefore, ineffectual. 

The judgment of the district court is 

AFFIRMED, 


CuHicaco, Rock IstAnpD & Paciric Ratway COMPANY, 
APPELLANT, V. NEBRASKA STATE RAILWAY COMMISSION, 
APPELLEE. 


Ficep May 15, 1914. No. 17,733. 


Carriers: ,Tarirrs: ReauLaTIoN. The order of the state railway commis- 
sion set forth in the opinion held, under the facts in the ease, not to 
be unreasonable and unjust. 


APPEAL from the State Railway Commission. Dismissed. 


M. A. Low, Paul EH. Walker, E. P. Holmes and G. L. 
DeLacy, for appellant. 


Grant G. Martin, Attorney General, George W. Ayres 
and Frank E. Edgerton, contra. 


Lerron, J. 


This is an appeal from an order of the state railway 
commission denying the request of the appellant that it 
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approve, ratify and confirm supplement 97 to Freight Tar- 
iff No. 21,432, which eliminates from the tariff providing 
for switching charges the names of certain corporations 
and individuals as engaged in industries located upon the 
track of the applicant. The commission allowed the Ben- 
jamin F. Bailey Sanatorium Company to be eliminated, 
but denied the request as to the others named in the ap- 
plication, The evidence indicates that all of the occupa- 
tions affected are carried on at some distance from the 
tracks of appellant; that by an error of a former agent the 
names were listed and placed upon the tariff sheet without 
regard to the fact that the industries were not situated 
upon a track; that they have been allowed for years to 
use tracks other than the regular team track; and that no 
separate tariff charge has been made for this service. It 
is conceded by the attorney general that the railway com- 
pany is not bound by this refusal so far as concerns inter- 
state shipments. It is also conceded that it may require 
reasonable compensation for delivering shipments upon 
these tracks which have been received from other rail- 
roads. With these concessions, and with the provision con- 
tained in the order that the service shall only be continued 
until a showing is made to the railway commission that 
the industries on and adjacent to the right of way on 
these industrial tracks are inconvenienced by this service, 
it appears that no property right is affected, and it does 
not appear that by the order the property of the railway 
company is taken without due process of law. Under 
these circumstances, the order of the railway commission 
is not so “unjust and unreasonable” (Rev. St. 1918, secs. 
6128, 6129) as to warrant a court in interfering with the 
legislative function exercised in the regulation of the pub- 
lished tariff. Hooper Telephone Co. v. Nebraska Tele- 
phone Co., p. 245, post. 
The appeal is therefore 
: DISMISSED. 
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IrviING G. CHAPIN, APPELLEE, V. OCEAN ACCIDENT & 
GUARANTEE CORPORATION, APPELLANT. 


Finep May 15, 1914. No. 18,119. 


. Insurance: AUTOMOBILE ACCIDENT INDEMNITY: NOTICE OF ACCIDENT. 


A provision in an automobile accident indemnity policy that the as- 
sured on the occurrence of an accident shall give immediate written 
notice thereof, with the fullest information obtainable at the time, 
to the assurer is a reasonable requirement, but the term ‘‘immediately’’ 
is to be reasonably construed in connection with the attendant circum- 
stances. ‘ 


: . Such a provision in a policy executed ‘‘to 
indemnify the assured against loss from the liability imposed by law 
upon the assured for damages, on account of bodily injuries (in- 
eluding death at any time resulting therefrom) accidentally suffered,’’ 
ete., does not require notice of all accidents, but is construed to mean 
that notice is only required of such accidents as result in bodily inju- 
ries. 


: :———-. Ina case where no bodily injury is apparent 
at the time of the accidental occurrance, and there is no reasonable 
ground for believing that a claim for damages against the owner of 
the automobile may arise therefrom, he is not required to give the 
assurer notice until the subsequent facts as to injury would sug- 
gest to a person of ordinary and reasonable prudence that a liability 
to the injured person might arise. In such case the duty of the 
assured is performed if he gives notice within a reasonable time after 
the injury presents an aspect suggestive of a possible claim for dam- 
ages. 


APPEAL from the district court for Lancaster county: 


WiLuarp E. Stewart, JUDGE. Affirmed. 


C. 8. Allen, O. B. Clark and Frederick Shepherd, for ap- 


pellant. 


Field, Ricketts & Ricketts, contra. 


Lerron, J. 
Action to recover upon an automobile indemnity insur- 


ance policy. Defendant demurred to the petition. The 
demurrer was overruled. Defendant elected to stand 
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thereon, and judgment was rendered for plaintiff. De- 
fendant appeals. 

The petition, in, substance, alleges that on March 30, 
1910, the defendant, in consideration of a premium of 
$78, issued and delivered to plaintiff an insurance policy, 
by the terms of which it agreed for one year thereafter to 
‘indemnify the plaintiff against loss for liability imposed 
upon him by law for damages on account of bodily in- 
juries accidentally suffered as the result of the use of an 
automobile owned by plaintiff, to contest and defend suits 
brought on account of such injuries, and to reimburse 
plaintiff for expenses incurred in providing immediate sur- 
gical relief in case of accident. On March 1, 1911, plain- 
tiff’s automobile, when being driven by his employee, col- 
lided with one William N. Lewis, who was then riding a 
bicycle. The fender struck Lewis with sufficient force to 
throw him from the bicycle to the pavement and shocked: 
him, Plaintiff was immediately notified, and at once in- 
terviewed Lewis, and was told by Lewis that he was not 
hurt. Relying on this statement, plaintiff did not notify 
defendant of the collision. Lewis continued in his usual 
and customary employment, and the plaintiff heard noth- 
ing further about the collision until on or about February 
22, 1912, when he was advised that Lewis was suffering 
from a species of paralysis, and at the time claimed that 
his condition was traceable to and caused by the fall upon 
his collision with the plaintiff’s automobile. Immediately 
upon receipt of this advice, plaintiff notified defendant of 
the facts and circumstances touching the accident, and 
the statement by Lewis that he was not hurt at the time, 
and also of the condition of Lewis at that time, and of the 
claim that it was traceable to the fall received in the colli- 
Sion aforesaid. During the interval between the collision 
and the time of receiving the notice of claim of Lewis, 
plaintiff honestly believed the statement of Lewis that he 
had received no injury from the collision, for which rea- 
son plaintiff did not give notice of the collision to defend- 
ant. Afterwards plaintiff was notified by an attorney 
that Lewis was about to bring suit for damages. He there 
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upon, at once, notified defendant of this fact, and re- 
quested defendant to take up the matter and settle or de- 
fend any suit brought by Lewis on account of the injury. 
Defendant disclaimed any liability for the reason that 
plaintiff had not given notice at the time of the collision. 
About August 1, 1912, Lewis died of a disease alleged to 
have resulted from the fall. An administratrix was ap- 
pointed, who brought suit against this plaintiff. Defend- 
ant again refused, upon demand, to defend the action. 
Plaintiff was compelled to employ counsel who after full 
investigation advised plaintiff that the claim contained 
elements which might subject plaintiff to a large judg- 
ment upon a trial of the case to a jury, and recommended 
a settlement if the same could be reached upon a reasonable 
basis. Finally, by agreement a judgment for $2,500 and 
costs was rendered against him. A number of other facts. 
are set out showing proper diligence in the efforts made 
by plaintiff to defend the action against him. It is also 
alleged that plaintiff incurred a liability for legal expenses. 
and services in the sum of $500. 

A copy of the policy is attached to the petition, which 
contains the following provisions: “The assured, upon the 
occurrence of an accident, shall give immediate written no- 
tice thereof, with the fullest information obtainable at 
the time, to the American head office of the corporation, 
or to one of its duly authorized agents. The assured shall 
give like notice, with full particulars, of any claim made 
on account of such accident.” ; 

The demurrer of plaintiff is based upon the thought that 
no liability exists on account of the failure of the insured 
to give immediate written notice of the accident as re- 
quired by the terms of the policy. A provision in an in- 
surance policy of this nature requiring immediate writ- 
ten notice of the occurrence of an accident is not unrea- 
sonable. Its purpose is to enable the insurer to promptly 
inform itself concerning the same, so that it may investi- 
gate the circumstances, prepare for a defense, if necessary, 
or be advised whether it is prudent to settle any claim 
arising therefrom. Some courts construe such provisions 
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strictly in favor of the insurer. Northwestern Telephone 
Eachange Co. v. Maryland Casualty Co., 86 Minn. 467; 
Underwood Veneer Co. v. London Guarantee & Accident 
Co., 100 Wis. 378; Employers Inability Assurance Corpo- 
ration v. Light, Heat & Power Co., 28 Ind. App. 437; Trav- 
elers Ins. Co. v. Myers, 62 Ohio St. 529, 49 L. R. A. 760; 
National Construction Co. v. Travclers Ins. Co., 176 Mass. 
121; Rooney v. Maryland Casualty Co., 184 Mass. 26. 

The principle stated, however, in our view does not cover 
or determine the question presented in this case. The 
agreement in the policy is that defendant will “indemnify 
the assured against loss from the liability imposed by law 
upon the assured for damages, on account of bodily in- 
juries (including death at any time resulting therefrom) 
accidentally suffered,” etc. Defendant agrees further “to 
contest claims and to defend suits, even if groundless, 
made or brought against the assured on account of such 
bodily injuries or death.” The notice required is “upon 
the occurrence of an accident,” and “of any claim made 
on account of such accident.” An insurance contract like 
any other, must be reasonably construed. The contract 
does not require that all accidents resulting from the use 
of the automobile should be made the subject of a notice, 
and many accidents might happen in the use of tbe ma- 
chine which are not the subjects of indemnity under the 
policy. Accidents resulting in injury to the owner him- 
self or to the property of others are not included. The 
purpose was to protect the insured from liability against 
damages for bodily injuries accidentally suffered, and it 
is only those accidents which result in bodily injuries which 
are embraced within its terms. In determining the ques- 
tion presented, the meaning of the term “immediate writ- 
ten notice’ and of the word “accident,” as used in the 
policy, becomes important. Since the giving of “imme- 
diate” notice would in most cases, if the word were defined 
in its strictest sense, be impossible, courts generally hold 
‘ that the word “immediately” does not mean instantly, but 
is to be construed as meaning within a reasonable time, 
having regard to all the circumstances. Empire State 
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Surety Co. v. Northwest Lumber Co., 203 Fed. 417; Colwm- 
bia Paper Stock Co. v. Fidelity & Casualty Co., 104 Mo. 
App. 157, 78 S. W. 320; National Paper Box Co. v. Aetna 
Life Ins. Co., 170 Mo. App. 361, 156 S. W. 740; Odd Fel- 
lows Fraternal Accident Ass’n v. Earl, 16 C. C. A. (U. 
S.) 596. 

The word “accident” is susceptible of and has received 
many definitions, varying with the connection in which it 
is used. It is: “An event that takes place without one’s 
foresight or expectation; an undesigned, sudden, and un- 
expected event; chance; contingency; often, an undesigned 
and unforeseen occurrence of an afflictive or unfortunate 
character; casualty; mishap; as, to die by an accident.” 
Webster’s New International Dictionary. In the Century 
Dictionary, among the definitions given are: “2. Spe- 
cifically, an undesirable or unfortunate happening; and un- 
designed harm or injury; a casualty or mishap.” As used 
-in an indemnity policy such as this, we are of opinion 
that the word “accident” means an undesigned and unfore- 
seen occurrence of an afflictive or unfortunate character 
resulting in bodily injury to a person other than the in- 
sured. It is evident that it cannot have been the inten- 
tion of the parties that such an accident as a mishap, 
casualty or misadventure occurring without bodily injury 
to any one should be reported, since with such an occur- 
rence defendant has no concern. To illustrate, suppose 
that in carelessly closing the door of an automobile the 
man in charge should inflict a slight or trivial bruise upon 
a passenger or bystander, of which no present external in- 
dication appeared, and as to which the individual dis- 
claimed any injury, or, suppose that the finger of such a 
one was pricked or his skin abrased in some manner, 
resulting from the use of the automobile, would the policy 
make it imperative that immediate notice of such occur- 
rences should be given, upon the penalty of a loss or for- 
feiture of the insurance in case an injury later developed? 
We cannot take this view. If no apparent injury occurred 
from the mishap, and there was no reasonable ground for 
believing at the time that bodily injury would result from 
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the accident, there was no duty upon the assured to notify 
the insurer. The supreme court of Missouri has said: 
“An injury might be of such character as to afford, at 
first, no reasonable ground for thinking that it might sup- 
port a claim for damages against the employer. In such 
case we think the assured would not be required, under 
the reasonable rule of construction we are discussing, to 
give the assurer notice until such time as the facts of the 
injury and its progress began to suggest to a person of 
reasonable care and prudence that a possible liability of 
the assured to answer in damages lurked in them. * * * 
Frequently an injury apparently too trivial to cause any 
damage or inconvenience develops into a most serious 
phase. The duty of the assured in such instances with re- 
Spect to giving notice is performed if he gives notice with- 
in a reasonable time after the injury first takes on a 
Serious aspect, an aspect suggestive of a possible claim for 
damages.” National Paper Bow Co. v. Aetna Life Ins. Co., 
supra. 

This language states the true principle, and in our 
‘opinion is determinative of this case. Accidents occurring 
to bicycle riders, which throw them to the pavement, are 
of very frequent occurrence, and it is a matter of common 
knowledge that as a rule they do not result in serious 
consequences. At the time and shortly after the collision 
Lewis stated that he had received no injury. If he had 
received no injury, or if the accident would not in an or- 
inary mind induce a reasonable belief that it might re- 
sult in bodily injury, there was no obligation to notify 
the insurance company. At the time that the plaintiff 
first received knowledge that Lewis was injured and that 
a claim was liable to be made upon him for damages, he 
immediately notified the insurance company, and from that 
time on performed all the conditions which he was required 
to perform under the conditions of the policy. We cannot 
say as a matter of law that the conditions attending the 
accident were such as to bring it within the class of which 
it was his duty to give notice, or that the notice he did give 
was not given within a reasonable time, considering all 
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the circumstances of the case. We have said with respect 
to a case where notice was not given within the time speci- 
fied in a policy and an excuse was offered: “The ques- 
tion of the sufficiency of the excuse offered and the rea- 
sonableness of the time in which the act is performed (is) 
to be determined according to the nature and circum- 
stances of each individual case, the beneficiary in all cases 
being required to act with due diligence and without laches 
on his part.” Woodman Accident Ass’n. v. Pratt, 62 
Neb. 673, 687. 

The defendant having elected to stand upon the de- 
murrer, the facts alleged in the petition are admitted, and, 
since we cannot say as a matter of law that the notice 
was insufficient, the judgment of the district court was 
correct, and is 
AFFIRMED. 


MAx BURSOW, APPELLEE, V. SOLOMON DOERR ET AL, 
APPELLANTS. 


FireD May 15, 1914. No. 17,665, 


1. Process: Summons: Service: ‘‘Ar’’? Usvan Puace or RESIDENCE. 
Service of summons on defendant by leaving a copy ‘‘at his usual place 
of residence,’’ held valid, within the meaning of that term as used 
in section 69 of the code, on a record showing that the sheriff went 
into defendant’s yard; that he handed a copy of the summons to de- 
fendant’s wife, who was at the time not more than 20 feet from 
the house in which he resided; that he asked her to give the copy 
to defendant; that she said she would do so; and that she went into 
the house with it. 


2. Appeal: ConFLicTING EvipENcE. A verdict on substantially conflict- 
ing proof will not be set aside, where it is supported by sufficient 
competent evidence. 


3. Damages. -A recovery of $3,990 for assault and battery, and of $1,300 
for malicious prosecution, held not excessive. 


4, Appeal: Birt or Exceptions: Arripavits. Affidavits purporting to 
show misconduct of counsel, to be available on appeal, must be in- 
cluded in the bill of exceptions. 
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APPEAL from the district court for Saline county : 
Lesuig G. Hurp, Juper. Affirmed. 


James H. Addie and Brown & Venrick, for appellants. 
R. M. Proudfit and Hastings & Ireland, contra. 


Ross, J. 

The petition contains two counts, one demanding 
$5,080 for assault and battery, and the other $2,075 for 
malicious prosecution. In the answers defendants deny 
that any unlawful assault was made upon plaintiff, and 
allege that he shot the wife of defendant Kelly, and that 
the latter thereupon assaulted plaintiff, but used no more 
force than was necessary to protect her from further in- 
jury and to preserve his own life; that no one assaulted 
plaintiff but Kelly, who was justified in doing so. The 
allegation that the prosecution of plaintiff was malicious 
and without probable cause is denied. The jury rendered 
a verdict in favor of plaintiff for $3,990 on the first count, 
and for $1,390 on the second. From a judgment on the 
verdict defendants appeal. 

The jurisdiction of the court is challenged by defend- 
ant Doerr on the ground that the sheriff never served a 
summons upon him by delivering a copy to him person- 
ally, “or by leaving one at his usual place of residence,”’ 
as required by section 69 of the code, containing those 
words. Doerr’s residence was with his wife and children 
in a house on a farm in Saline county. The sheriff went 
into their yard and handed a copy of the summons to 
Doerr’s wife, who was at the time not more than 20 
feet from the house. He testified that he asked her to 
give the copy to Doerr; that she said she would do so; 
and that she went into the house with it. The contention 
is that the copy was not left “at” his usual place of resi- 
dence, within the meaning of that word as it appears in 
the language copied from the statute. It is argued that 
“at” means “in,” as used by the legislature, and that the 
sheriff was required to leave the copy in some part of the 
house. In the general use of the word there is a diversity 
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of meaning, owing to the context. Had the lawmakers in- 
tended to limit the meaning to “in,” they would have used 
that word. “At,” in the language quoted, has a wider sig- 
nification, referring evidently to a point in space. In this 
sense, some of the definitions given by the Standard Dic- 
tionary are: “In proximity to; in the vicinity or region 
of; close to; by; near.” “At? includes “in,” because leay- 
ing a copy in the house occupied by Doerr as a residence 
would comply with the statute, but it is used in a broader 
sense. For the purpose of imparting notice, leaving a copy 
by or near the residence, with the wife, who was in the 
yard, within 20 feet of the house, and who took it into the 
house, was as effective as leaving it in the house would 
have been. It not only means “in,” but it also means “by” 
or “near,” in a situation like that described. In this view 
of the statute, the objection to jurisdiction was properly 
overruled. : 

On the merits of the case the principal discussion re- 
lates to the sufficiency of the evidence to sustain the ver- 
dict. Plaintiff was assaulted, seriously injured, prosecuted 
criminally, and kept in the custody of a constable five 
days. The examining magistrate found that the prosecu- 
tion of plaintiff was without probable cause and released 
him. These facts are not disputed, but evidence that de- 
fendants were the aggressors is contradicted. The assault 
occurred early in the morning, November 21, 1910. Plain- 
tiff had come from Poland five years earlier, and was de- 
ficient in the use of the English language. When as- 
saulted, he was 26 years old and unmarried. He was 
small of stature, compared with defendants. He had 
rented 15 or 20 acres of land in Saline county, with an 
orchard, a pasture, a barn, a corral, and a windmill. There 
was also on this land a frame house which he occupied 
as a residence with a family consisting of Adolph Suesz 
and his wife and children. The house was in an open 
yard between the orchard and the pasture, with a public 
road in front. Plaintiff, under a lease, had been farming 
an unfenced 80-acre tract across the road. Part of it was 
in corn, which plaintiff had been husking. Adjoining the 
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cornfield, defendant Doerr, a neighboring farmer, had an 
open field of wheat growing across the road from the house 
occupied by plaintiff, who, earlier in the season, had farmed 
the land on which the wheat was growing. Horses owned 
by plaintiff had been in the wheatfield two or three times, 
and he had been reminded of the fact. Defendant Kelly 
had been in the neighborhood four or five days only, and 
was an employee of Doerr. The material parts of the 
story told by plaintiff and his witnesses may be summa- 
rized as follows: On the morning of the assault plaintiff 
had hitched a team to a wagon and had driven to his corn- 
field to husk corn. A mare and two colts had broken away 
from him at the corral before he left, and had run across 
the road into Doerr’s wheatfield. Plaintiff could not 
catch them at the time, but, thinking he could do so a 
little later, went to his cornfield. When there he saw 
Doerr, his two daughters, Emma and Alma, and Kelly, and 
the latter’s wife. They had three teams and wagons. They 
drove onto Doerr’s wheatfield. The men chased the mare 
and the colts and tried to drive them off. Plaintiff im- 
mediately returned with his team and wagon and left 
them at the windmill back of his house by the corral. In 
the meantime Mrs. Kelly and Emma Doerr left their wag- 
ons, went to a private lane in plaintiff’s yard between the 
road and the corral, and tried to prevent the mare and the 
colts from going in, the intention of defendants being to 
drive the trespassing animals away for the purpose of im- 
pounding them. The women were near plaintiff’s house. 
He protested against their driving his stock away from his 
premises. The men approached hurriedly. Observing that 
they meant mischief, plaintiff crawled through the fence 
into his pasture and tried to escape by flight. Doerr fol- 
lowed him, and Kelly attempted to intercept him. He 
changed his course to avoid Kelly and ran into Doerr, who 
beat him severely. Kelly came up, knocked him down and 
pounded him. Plaintiff was helped up by defendants, and 
went to his house pursuant to their orders. In the mean- 
time the mare and the colts returned to the corral. De- 
fendants started to take them away, and plaintiff pro- 
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tested, complaining bitterly. Again apprehending danger, 
plaintiff went into his house. Defendants and the womer 
came up. Mrs. Suesz went to the front door, said she 
was sick, and told the assailants not to come in. They 
went to the back door, which had been locked, broke it 
open, and entered. Plaintiff ran up stairs, got a shotgum 
belonging to Suesz, and threatened to shoot. The stairway 
door below was opened. To frighten the intruders, plain- 
tiff fired without stopping them, the shot striking the cas- 
ing near the top of the stairway door. He again threat- 
ened to shoot, and pulled the trigger, but the second car- 
’ tridge did not explode. He was dragged down stairs and 
beaten into insensibility. Defendants took him to Doerr’s 
in a wagon, and from there to Friend, where they had him 
arrested. Plaintiff was unable to give an account of his 
injuries, but it is shown by physicians or by other wit- 
nesses that there was a deep wound in one of his legs; 
that blood ran from his nose, from his mouth, and from one 
of his ears; that an eye was closed; that a lip was cut; 
that his head and face were bruised; that his skull was 
fractured; that his brain was injured; that one side of his 
body was partially paralyzed, temporarily interfering with 
his speech and with his sight; that his hearing in one ear 
was permanently injured, if not destroyed. The interior of 
the house, after the assault, as described by witnesses, bore 
marks of violence. This is the substance of the story told 
by plaintiff and his witnesses. 

On the other hand, defendants testified that plaintiff 
was the aggressor; that he had been warned to keep his 
horses out of Doerr’s wheatfield; that defendants were pur- 
suing the advice of counsel in attempting to impound the 
trespassing animals; that when plaintiff came back from 
his cornfield he used profane language and threatened to 
shoot Kelly’s wife and Doerr; that defendants were not in 
his pasture or house; that he came out of his house and 
shot Mrs. Kelly; that he aimed at Doerr, the gun failing 
to go off; that he was assaulted by no one except Kelly, 
who did not strike him until after he shot Mrs. Kelly. 
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The jury evidently believed plaintiff’s version of the 
controversy. It is supported by ample evidence. The 
proofs are conflicting, and the verdict settled the issues 
of fact. There is no substantial ground for setting aside 
the verdict on either count as excessive. Plaintiff was 
permanently injured. While partially paralyzed and at 
times unconscious, he was in the custody of a constable 
for five days. He was comparatively a stranger in a 
strange land. Suffering and mental anguish were inevita- 
ble results of the assault and of the prosecution. No suffi- 
cient reason for disturbing the judgment as unsupported 
by the evidence or as excessive has been suggested or’ 
found. 

Some complaint is made of rulings in admitting and in 
rejecting evidence, and in giving and in refusing instruc- 
tions, but it is clear that in these respects no ruling prop- 
erly assailed is prejudically erroneous. 

An assignment of error is directed to alleged misconduct 
of an attorney for plaintiff in treating jurors to cigars. 
The bill of exceptions contains no evidence of such mis- 
conduct, and for that reason the assignment is overruled. 

Finding no error in the record, the judgment is 

AFFIRMED. 


Lerron, Fawcerr and HAM_Er, JJ., not sitting. 


NICOLAUS OPP, APPELLANT, V. FREDLIN W. SMITH ET AL., 
APPELLEES. 


Fitrp May 15, 1914. No. 17,642. 


1. Appeal: Issues ReviewaBLe. Issues tendered by the pleadings, but 
not determined by the district court, and not discussed in the briefs 
on appeal, will not be considered by this court. 


2. Adverse Possession. Where a claimant to land by adverse possession 
resides upon land adjacent thereto, and it appears that the land in 
controversy was not inclosed, cultivated, or improved by the erec- 
tion of buildings thereon or otherwise, and the possession and use 
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of the land claimed was in connection with other open and unoccu- 
pied lands many miles in extent and containing thousands of acres 
upon which the live stock of the claimant grazed at will, the live 
stock of others not being habitually excluded from the land claimed, 
such use and occupation does not constitute such adverse and exclu- 
sive possession as will ripen into a title by limitation. 


AppraL from the district court for Morrill county: 
RatepH W. Hosart, JuvGcE. Reversed with directions. 


G. J. Hunt, for appellant. 
Williams & Williams and J. E. Philpott, contra. 


FAwcett, J. 

Plaintiff, claiming to be the owner by patent from the 
United States government of the southwest quarter of 
section 1, township 20, range 51, in what was formerly 
Cheyenne but is now Morrill county, brought suit in the 
district court for the latter county to quiet his title as 
against a claim by defendant Taylor as grantee of the 
defendants Smith, and a further claim of title by adverse 
possession. From a judgment in favor of the defendant 
on his claim of title by adverse possession, plaintiff ap- 
peals. . 

The record shows that about May 1, 1899, one Blanche 
Willis, then betrothed to defendant F. W. Smith, at his 
instance made a homestead entry upon lands east of and 
adjoining the land in controversy. As soon as her entry 
was made, Smith built a dwelling-house thereon for him- 
self and his fiancee. At that time Smith was engaged 
in the stock business; his cattle being on the south side 
of the river from Camp Clarke. About the time indicated, 
he says: “I brought my cattle over and my horses. Q. 
What did you do? A. I turned them loose right there 
and ranged them.” On October 18, 1900, the land in con- 
troversy was purchased at private tax sale by defendants 
F. W., F. L. and Angelus Smith. September 28, 1903, 
the treasurer of Cheyenne county issued a tax deed to the 
purchasers at the tax sale. On March 17, 1904, defendant 
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F. W. Smith and his wife, Blanche, conveyed the land to 
defendant Taylor, and on August 28, 1909, Angelus Smith, 
single, and F. L. Smith and F. W. Smith, with their re- 
spective wives, executed to Taylor a quitclaim deed there- 
for. The petition sets out numerous grounds upon which 
plaintiff claims that the tax sale and the tax deed issued 
thereunder were void, and alleges that defendants are 
claiming title thereunder, and that they are also claiming 
title by adverse possession, and prays that plaintiff’s title 
may be quieted against the clouds thus cast thereon. Cer- 
tain special appearances were filed by defendants, and up- 
on their motion the original summons was quashed. An 
amended petition was filed, and alias summons issued and 
duly served. Defendants answered and the case proceeded 
to trial. The proceedings, under which the land was sold 
for taxes and the deed issued, were introduced in evidence, 
but the question of their validity was not considered and 
determined by the decree of the district court. It is stated 
in the abstract that considerable testimony was received 
bearing upon the proceedings leading up and subsequent 
to the tax sale, “but which, owing to the finding of the 
court below, become immaterial upon the review, except 
- exhibit M, which is an affidavit of the defendant, F. W. 
Smith.” The finding of the trial court, as shown by the 
decree entered, is as follows: “The court being fully 
advised in the premises, on consideration whereof the 
court finds for the defendant Alanson O. Taylor that he 
and his privies have been in the continuous, open, noto- 
rious and undisputed adverse possession of the lands de- 
scribed in said petition for ten years prior to the com- 
mencement of this action, and has a legal estate therein, 
and that his title thereto should be quieted in him as 
against the plaintiff and all those claiming under him.” 
If the allegations in plaintiff’s petition as to the proceed- 
ings leading up to the tax sale and the issuance of the 
tax deed are true, the tax sale and the deed are void, and 
defendants obtained no title thereunder. As both sides 
have ignored that question in their briefs, and argued the 
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case solely upon the question of adverse possession, we 
will pursue a like course. 

The evidence shows that no buildings or improvements 
have ever been erected upon the land, and that no attempt 
was ever made to fence the same until Taylor obtained 
his deeds from his codefendants. The only improvement 
claimed to have been made by defendant F. W. Smith is 
that in December 1903, the year before he conveyed the 
land to Taylor, he began the excavation of a small irriga- 
tion ditch across the land. The evidence shows that the 
most he was ever able to irrigate by this ditch is about 
one acre. The record does not show that either F. L. or 
Angelus Smith ever attempted to exercise any control 
over the land, and the evidence as to I’. W. Smith’s posses- 
sion shows that, while living upon the adjoining land with 
his wife, he ranged his cattle over this and other lands, 
some of which was owned by the government and some by 
individual owners. This range extended for many miles 
west and a number of miles north, and included thousands 
of acres of land. He says he claimed this land; but, if 
Mr. Opp, the owner of the fee, had driven by, he would 
not have suspected any such a claim by reason of any- 
thing that was apparent upon or surrounding the land. 
This claim of possession by Smith is one of numerous 
claims of like character in the open country in the western 
part of the state. The settlers are few and far between. 
They are engaged mostly in stock-raising. Their cattle 
range over large areas. By a sort of gentlemen’s agree- | 
ment each settler claims the special right to let his stock 
graze over a certain portion of the public domain, and, so 
far as it can be done without too much trouble on the part 
of his neighbors, his claim under this agreement is re- 
spected; but, notwithstanding the agreement, the evidence 
shows that the cattle do in fact graze over the entire sec- 
tion of country. It shows that such was the fact in the 
present case. Other people’s cattle grazed upon the land 
in controversy, and Smith’s cattle grazed upon tracts which 
they were supposed to be claiming. As said in Lanning v. 
Musser, 88 Neb. 418, such a possession “did not constitute 
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such adverse and exclusive possession as would ripen into 
a title by limitation.” That Smith did not consider that 
he and his copurchasers at the tax sale were in possession 
of this land is evidenced by the affidavit he executed Sep- 
tember 7, 1903, and which affidavit was made for the pur- 
pose of securing a deed under the tax sale referred to. 
In that affidavit he stated that when on June 28, 1902, they 
gave notice of the expiration of the time for redemption 
from the tax sale, “no person was in actual possession or 
occupancy of said land, and that Nicolaus Opp, the per- 
son in whose name the title appears of record, could not, 
upon diligent inquiry, be found in said county, and there- 
fore personal service of the notice of expiration of time 
for redemption could not be made.” Further comment is 
unnecessary. The district court erred in finding title in 
defendant Taylor by adverse possession, and in dismiss- 
ing plaintiff’s petition. 

The judgment of the district court is therefore reversed 
and the cause remanded, with directions to determine the 
question of the validity of the tax deed, set out in the 
pleadings, and of the tax sale upon which such deed is 
based, and, if the same are found to be void, to ascertain 
the amount which plaintiff should be required to pay in 
order to’ redeem the lands in controversy, and to permit 
such redemption. 

REVERSED. 


Lerron, Koss and Hamer, JJ., not sitting. 


G. N. WHITTIER, APPELLEE, V. E. D. WENNER ET AL., 
APPELLANTS. 


Firep May 15, 1914. No. 17,675. 


1. Husband and Wife: Joint Note: INTENT aS TO WIFE’S PROPERTY: 
QUESTION FoR Jury. Whether a promissory note, executed jointly by 
husband and wife, was executed by the wife with reference to her 
separate property, trade, or business, or upon the faith and credit 
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thereof, and with intent on her part to thereby bind her separate 
property, is, ordinarily, a question of fact for the jury. 


: CONSIDERATION. And in such a case, where there is 
competent evidence to show that all of the property of the family be- 
longs to or is in the name of the wife, the husband owning no prop- 
erty whatever, and a creditor who holds a valid claim against the 
husband, upon which there is a large accumulation of interest, offers 
to remit such accumulated interest on the condition that the husband 
and wife join in a note for the principal, and the wife, without fraud 
or coercion, joins with her husband in accepting such compromise 
and in signing a note therefor, stating at the time that the land was in 
her name and she would sign the note, the giving of such note will be 
held to be a new and independent contract, entered into by the hus- 
band and wife jointly, as principals, and upon sufficient considera- . 
tion. 


AppraL from the district court for Adams county: 
Harry S. DuNGAN, JUDGE. Affirmed. 


Tibbets, Morey & Fuller, for appellants. 
M. D. King, contra. 


Fawcett, J. 

The petition counts in the usual form on a promissory 
note, dated January 30, 1906, for $240, executed by de- 
fendants E. D. and Mary C. Wenner. The answer alleges 
that the petition does not state a cause of action; that 
-defendants have for more than ten years been husband and 
wife; and that defendant Mary C. Wenner was never in- 
debted to plaintiff in any amount whatever. The reply 
admits that the defendants are husband and wife, and al- 
leges that defendant E. D. Wenner, while a single man, 
borrowed from plaintiff’s mother $1,000, to be used for 
making payment for the quarter section of land “now 
occupied by defendants;” that prior to the date of the 
note plaintiff, through the death of his mother, became 
the owner of a portion of the indebtedness; that at the time 
the note was given a large amount of interest had accumu- 
lated on the indebtedness; that it was agreed between the 
parties that all interest on the indebtedness should be 
waived and canceled, provided defendants would obligate 
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themselves for the principal; that in accordance with the 
said agreement, the note sued upon was executed by both 
defendants; that defendant Mary C. Wenner thereby be- 
came a principal on the note; that the note was executed 
and given by her and accepted by the plaintiff solely with 
reference to her separate estate and with the intention of 
binding the same, and that the settlement was made and 
the note accepted for the sole reason that she was the 
owner of the land upon which she and her husband re- 
sided. The jury returned a verdict in favor of plaintiff 
for the amount of the note and interest, upon which judg- 
ment was entered, and defendants separately appeal. 

In the single brief filed for both defendants, they argue 
that the undisputed evidence shows that the defendants 
are husband and wife; that the note sued upon was given 
for the debt of the husband; that there was no acknowledg- 
ment in writing by the wife that the note was given for 
the benefit of her separate estate or business, or that she 
intended to bind her separate estate, or that for the pay- 
ment thereof she did bind her separate estate; that the 
note was not given for the benefit of her separate estate; 
that the note was not given for necessaries for the fam- 
ily, or in connection with the defendant Mary C. Wen- 
ner’s separate estate, trade, business, lands or property. 
The evidence shows that the debt originated, as stated in 
the petition, in a loan made by plaintiff’s mother to de- 
fendant E. D. Wenner. Upon the death of the mother 
plaintiff became the owner of a portion of the indebted- 
ness. Being desirous of collecting the amount due him he 
sent his brother-in-law, Henry Wenner, a brother of the 
defendant EK. D. Wenner, to try and secure an adjust- 
ment of the matter. Henry met the defendant E. D. Wen- 
ner ata sale. After talking the matter over, they repaired 
to the home of the defendants, where the note was signed 
by both defendants. The testimony of Henry and the two 
defendants, as to the conversation and circumstances sur- 
rounding the execution of the note, is conflicting. At this 
time a considerable amount of interest had accumulated 
on the indebtedness. Henry testified that the three were 
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sitting at a table talking the matter over; that “Ed said 
that if they would throw off the interest they would go 
back to the original amount;” that “I sat down to draw 
up a note for one year, but she says: ‘No, you make it for 
two years and we can meet it then.’ Then I took the origi- 
nal amount of the money that he borrowed and deducted 
the interest, and she signed the note. She said: ‘We will 
pay the note in two years;’ and the date was made two 
years.” When asked as to what conversation took place 
between them as to why she signed the note, he answered : 
“She said the land was in her name and she would sign 
the note.” He further testified that his brother said that 
Mary would sign the note if he would throw off the inter- 
est. On cross-examination he testified that he said: “Ed, 
we will waive the interest then and you sign the notes— 
you and Mary.” The defendant Mrs. Wenner denied em- 
phatically that anything was said to her about interest 
by either Henry or her husband. She was asked: “Q. 
Did your husband tell you the amount of the note? A. 
I don’t think he did. Q. Did he tell you anything about 
the amount of interest that had been thrown off? A. No, 
sir; he didn’t talk anything about interest.” She testi- 
fied that she signed the note because her husband coaxed 
her to do it, and that she had no intention of paying it. 
Her husband, E. D. Wenner, testified that when he talked 
with his wife at that time he told her that Henry was 
there and wanted to fix up the note, “and that he agreed 
to throw off the interest if she would sign it. Q. You 
told her that? <A. Yes, sir.” It is. not disputed that 
E. D. Wenner had failed in business and owned no prop- 
erty, and that the quarter section of land upon which 
they resided was in the name of Mrs. Wenner. 

The simple question presented by the record is: Is the 
evidence sufficient to sustain the verdict and judgment 
‘which holds Mrs. Wenner responsible on the note in suit? 
In Godfrey v. Megahan, 38 Neb. 748, we held: “Whether 
a contract of a married woman was made with reference 
to her separate property, trade, or business, or upon the 
faith and credit thereof, and with intent on her part to 
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thereby bind her separate property, is always a question 
of fact.” In Spatz v. Martin, 46 Neb. 917, Spatz, who had 
performed professional services for the wife of one Adams, 
had been charged with negligence in his treatment of her, 
and in settlement of the controversy had given the note 
sued upon, his wife joining him in its execution. The 
note was subsequently indorsed to Martin, who brought 
the action. Upon the trial she testified that she did not 
sign the note with reference to her separate estate, and 
did not intend to bind it. The evidence showed that all 
the property was in her name. On page 919 of the opin- 
ion, we said: “The jury was not bound by her direct de- 
nial of the fact that she did intend to bind her separate 
property. It had a right to believe from the evidence that 
when she had signed the note, owning all the property of 
the family, and knowing that her signature was desired 
because of that fact, her intention was to charge that 
property.” The judgment against her was affirmed. That 
case is so clearly in point with the one at bar that we are 
content to rest upon it without pursuing the discussion 
further. 

It is urged by defendant that “the court erred in admit- 
ting in evidence confidential communications and conver- 
sations between husband and wife.” The ground of this 
complaint is that, upon cross-examination of Mrs. Wen- 
ner, counsel for plaintiff was permitted to ask her about. 
a talk she had with her husband privately in an adjoining 
room, as to which she was asked: “Q. What did he tell 
you? A. He came in and told me Henry wanted me to 
sign the note; that is what he told me. Q. What did you 
say? A. Well, I said I wouldn’t do it.” These questions 
were asked upon cross-examination, following and relating 
to testimony which had been drawn from her on direct ex- 
amination, and were not improper. 

The final complaint is that the judgment was erroneously 
rendered against both defendants as principals. No ex- 
ception as to the form of the judgment was taken at the 
time it was entered, nor, so far as the record shows, was 
any attempt ever made to correct it in the lower court. 
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But, aside from that, we think the judgment was properly 
entered. The transaction of the giving of the note in suit 
was a joint transaction on the part of the two defendants. 
The husband was indebted to Doctor Whittier for bor- 
rowed money, upon which there was a large accumulation 
of interest. All of the family property stood in Mrs. Wen- 
ner’s name. It was proposed by plaintiff's agent that, if 
they would give their joint note for the amount of the 
principal the accumulated interest would be remitted. The 
length of time for which the note was to run was, accord- 
ing to the testimony of Henry Wenner, made two years, 
instead of one. On the statement of Mrs. Wenner that, 
if he would make it two years, “we can meet it then,” 
it was so made. That she signed the note, and that it 
was accepted on the strength of her separate estate, and 
that she intended to bind her separate estate for such pay- 
ment was established by sufficient evidence to sustain the 
verdict of the jury. Under the facts shown, it must be 
held that the giving of the note by the two defendants 
was a new and independent contract entered into by them 
jointly as principals, and upon sufficient consideration. 

Finding no error in the record, the judgment of the 
district court is 

AFFIRMED. 


BaRneEs, Rose and Sepewick, JJ., not sitting. 


W. A. WELLS, APPELLANT, V. JOHN KINDLER ET AL., 
APPELLEES. 


Fitep May 15, 1914. No. 17,697. 


Fraudulent Conveyances: Girt to DesTor’s Wirz. Where a father, in 
making a gift of land to his children, knows that one of his sons is in 
debt, and that a gift to him would inure to the benefit of his creditors, 
he may lawfully convey. the portion, which he would otherwise have 
conveyed to such son, to the wife of the latter, and in such case the 
wife takes the title free from the lien of any judgments outstanding 
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against her husband. Such act being a purely voluntary act on the 
part of the parent, the question of the bona fides of the transaction, 
so far as it relates to the judgment creditors of the son, does not 
arise. 


AppraL from the district court for Butler county: 
Grorcre F. Corcoran, JuDGE. Affirmed. 


Roper & Fuller, for appellant. 
Matt Miller, contra. 


Fawcert, J. 

The petition alleges, substantially, that plaintiff ob- 
tained a judgment in the county court of Butler county 
against defendant John Kindler, which he caused to be 
transcripted to the district court for that county; that 
he caused execution to be issued upon the judgment as 
transcripted, which was returned nulla bona; that while 
defendant John Kindler has no real estate in Butler coun- 
ty, or in any other county in Nebraska, the title to which 
stands in his own name, and upon which such writ of ex- 
ecution could be levied, he is, in fact, the real and actual 
owner of an undivided one-eleventh interest in a quar- 
ter section of land, which is described in the petition; that 
plaintiff caused the writ to be levied on such interest, but 
is prevented from selling the same under the execution, 
for the reason that the title stands in the name of de- 
fendant Etta L. Kindler, the wife of John; that Etta I.. 
received the deed, under which she obtained her title, after 
the filing by plaintiff of his transcript in the district court; 
that defendant John paid the consideration for the deed, 
and that the deed was made to his wife, Etta, wrongfully 
and fraudulently, and with intent to hinder and delay and 
defraud plaintiff and John’s other creditors. The prayer 
is that the deed be canceled and annulled in so far as the 
same concerns or affects the title of John, or vests the same 
in his wife; that she be decreed to hold the title in trust for 
John and his creditors; that plaintiff’s judgment be decreed 
a first lien on the undivided one-eleventh interest in the 
Iand designated; and that the same be sold for the satis- 
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faction of plaintiff’s judgment. The answer was a general 
denial. The district court found for the defendants, de- 
creed that the judgment was no lien upon the land, and 
dismissed plaintiff’s action, with costs. Plaintiff appeals. 

The evidence shows the transcript of the judgment, that 
the judgment is unpaid, the execution that was issued and 
the return thereon, and the levy upon the one-eleventh in- 
terest in the land. Plaintiff then introduced in evidence a 
deed from August Kindler and Augusta Kindler, which 
recites: “For and in consideration of the sum of one dol- 
lar cash in hand paid, and for love and affection I have 
for each of my children, Charles F. Kindler, August H. 
Kindler, George E. Kindler, Edward S. Kindler, Frederick 
William Kindler, Louis L. Kindler, Samuel B. Kindler, 
Frank B. Kindler, William R. Kindler, Albert C. Kind- 
ler, and my daughter-in-law, Etta L. Kindler, wife of my 
son John E. Kindler, do hereby grant, bargain, sell, con- 
vey and confirm unto the same, of the county of Butler and 
state of Nebraska, the following described real estate sit- 
uated in Butler county, and state of Nebraska, to wit.” 
The premises are then described. The deed contains this 
provision: “Subject to a mortgage of two thousand 
($2,000) dollars on this and other lands, which mortgage 
was assumed by the grantee herein and is a part of the con- 
sideration for the purchase price of said land. The use 
and occupancy of said lands to be retained by me so long 
as I shall live.’ The only other evidence offered was a 
stipulation in the following language, as shown by plain- 
tiff’s abstract: “It is admitted between the parties hereto 
that the deed offered in evidence is the deed made by the 
father, August Kindler, and his wife, Augusta Kindler, 
to each of his sons and to his daughter-in-law, the de- 
fendant Etta L. Kindler, in this action, subject to a life 
lease of August Kindler.” No other evidence was offered 
by either side. 

It is contended by plaintiff that the judgment must be 
reversed for the reason that plaintiff made out a prima 
facie case, and. that the burden was then shifted to the 
defendants, and that defendants failed to plead the bona 
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fides of the transaction, and to introduce evidence in sup- 
port thereof. Numerous authorities are cited on the ques- 
tion of transactions between relatives, ahd that, where a 
deed is made by third parties to the wife of a judgment 
debtor, the law will presume that the consideration was 
paid by the husband, and that the burden rests upon the 
wife to prove the bona fides of the transaction; that is, 
that the consideration was paid by her, or by some person 
other than her husband. There is no doubt about the 
soundness of the rule contended for as a general rule, and 
the authorities cited cannot be questioned; but this rule, 
like all other general rules, has its exceptions. That a 
father may make a gift of his land to his children can- 
not be doubted, and if, when he desires to distribute a 
part of his estate among his children, he knows that one 
of his sons is in debt, and that if he gives the land to him 
it can be taken by his creditors, he has an undoubted right 
to convey the land to the son’s wife, thereby securing to 
the family of his son the fruits of his patrimony. It is 
said the defendant offered no evidence. In this counsel 
is in error. The stipulation above quoted contains ample 
evidence that the transaction was a gift by August and 
Augusta. Kindler to their eleven children; but, for the pur- 
pose of saving to the family of the son John his interest 
in the gift, the deed was made to John’s wife. In this 
there is not even a semblance of fraud. 

The district court, therefore, rightly held that plain- 
tiff’s judgment was not a lien upon Mrs. Kindler’s inter- 
est in the land in question, and in dismissing plaintiff’s 
suit. 

AFFIRMED. 


Barnes, Ross and: Sepewick, JJ., not sitting. 
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Victor H. DEBOLT, APPELLEE, V. JASPER L. McBRIEn, 
APPELLANT. ; 


Finep May 15, 1914. No. 17,415. 


1. Appeal: AFFIRMANCE FOR WANT OF BRIEFS: REHEARING. In the prac- 
tice of this court, an order affirming the judgment of the lower court - 
for want of briefs is considered as final and conclusive as a judgment 
upon: briefs and oral argument. Upon motion a rehearing will be 
granted if a plain error appears upon the record probably requiring 
a reversal. 


2. Officers: Action ror DamaceEs. If an officer performs an act in the 
exercise of his office, which it is his plain duty to perform, his mo- 
tives for such action cannot be questioned in an action for damages. 


ApPeaL from the district court for Lancaster county : 
LINCOLN Frost, JupGE. Reversed. 


A. C. Epperson aud Burkett, Wilson & Brown, for ap- 
pellant. 


Ringer & Bednar and Murdock & Pancoast, contra. 


SEDGWICK, J. 

This defendant was state superintendent of public in- 
struction of the state of Nebraska, and this plaintiff was 
one of the school teachers of the state. The plaintiff 
brought this action in the district court for Lancaster 
county against the defendant and the surety on his official 
bond to recover damages for an alleged libel. Upon trial 
in the district court the action was dismissed as to the 
surety; there was a verdict and judgment in favor of the 
plaintiff, and the defendant has appealed. 

When this case was called for hearing in this court, the 
appellant was in default for a brief, and the judgment of 
the district court was affirmed for that reason. After- 
wards, upon motion for rehearing, it was considered that 
there was a plain error, prejudicia] to the appellant, in 
the record of such a nature as, without discussion, to re- 
quire this court to grant a rehearing upon the merits. 
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In the practice of this court, the order affirming the judg- 
ment of the lower court for want of briefs is considered 
as final and conclusive as a judgment upon briefs and oral 
argument, and a rehearing will not be granted unless a 
plain error appears upon the record probably requiring a 
reversal. In this case a rehearing was ordered, and the 
cause was submitted upon the briefs and oral argument. 

The amended petition, among other things, alleges that 
“in a letter to A. E. Littel, the then county superintendent 
of Wayne county, under date of April 22, 1908, defendant 
Jasper L. McBrien accused thé plaintiff of poker playing 
and being under the influence of liquor at a certain time 
prior thereto, and stated that he was not worthy of being 
granted a certificate, and, in this connection, plaintiff in- 
forms the court that said letter is a part of the public rec- 
ords of the state superintendent of public instruction.” 
To this allegation the defendant in his amended answer al- 
leges: “And this defendant further admits that he did 
write of and concerning the plaintiff that he was said to 
be a poker player, and that he was of questionable char- 


acter, and that plaintiff was unfit to teach school.” The. 


answer also admitted that the defendant was at the time 
complained of state superintendent of public instruction, 
and alleged that the letter complained of was written in 
good faith in the course of his duties as such officer. There 
was an attempt to present other issues in the petition and 
in the answer, but upon the trial the court withdrew all 
other issues from the consideration of the jury and con- 
fined their inquiries to the issue above stated. 

The court instructed the jury: “The court now submits 
to you for your consideration two utterances of the de- 
fendant in a letter dated April 22, 1908, to superintendent 
A. E. Littel, said utterances being as follows: ‘The charge 
against Mr. DeBolt by Mr. McDonald was poker playing 
Sunday afternoon. Mrs. Gamble charged him with being 
under the influence of liquor once in her presence.’ These 
are the only allegations of libel that the court now submits 
to you for your consideration. All other utterances of the 
defendant concerning the plaintiff are now withdrawn 
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from your consideration, as definite and affirmative utter- 
ances of libel, and are left for your consideration only as 
bearing upon the question of whether the defendant, in 
uttering the two sentences quoted from his letter of April 
22, acted maliciously, or as in aggravation or mitigation 
of plaintiff's damages, if any you should find. * * * It 
appears from the evidence that the defendant wrote the 
letter dated April 22, 1908, to superintendent A. E. Littel 
containing the utterances quoted in the fifth paragraph of 
these instructions. You are instructed that each of these 
sentences contains language which is libelous per se, and 
it is unnecessary to plead special damages. However, it 
appears from the pleadings and evidence that the defend- 
ant, in writing the letter of April 22, was communicat- 
ing to the county superintendent of Wayne county, Ne- 
braska, information touching the fitness of the plaintiff to 
teach school at Winside, and you are instructed that in 
so doing he was in the performance of his official duties. 
What he there wrote was therefore conditionally privileged, 
which means that the defendant was not, and is not, lia- 
ble for what he there wrote until the plaintiff removes 
the privilege by affirmative proof on his part of actual or, 
as it is sometimes called, express malice on the part of 
the defendant, in writing one or both of those sentences 
contained in said letter of April 22. * * * Express 
malice is an actual, spiteful, malignant or revengeful dis- 
position or ill will against another. In order for the 
plaintiff to establish express malice in this case, it is nec- 
essary that he establish by a preponderance of the proof 
that the defendant, at the time he wrote one or both of 
said sentences, wilfully entertained an actual, spiteful, 
malignant or revengeful disposition or ill will against the 
plaintiff.” 

Mr. Littel, to whom the letter referred to was sent, was 
county superintendent of schools of Wayne county, and it 
was the duty of the state superintendent to advise him in 
regard to his duties. In this part of the letter submitted 
to the jury, the defendant did not make any charges against 
the plaintiff as of his own knowledge. He told the county 
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superintendent what information he had, and gave the 
names of his informants, and stated plainly and, so far as 
our attention has been called to the condition of the rec- 
ord, truthfully the accusations against defendant that had 
been made to him in his official capacity. That Mr. Mc- 
Donald, one of the officers of the school board where the 
plaintiff had been teaching, had informed the state super- 
intendent that the plaintiff had played poker on Sunday 
afternoon, and that “Mrs. J. W. Gambie, of Plattsmouth,” 
had charged the plaintiff “with being under the influence 
of liquor once in her presence,” were facts that the county 
superintendent should know in making the investigation 
that the law required him to make as to the character 
of an applicant for a teacher’s certificate. The state su- 
perintendent was clearly right in passing this information 
on to the county superintendent. The trial court correctly 
told the jury that “in so doing he was in the performance 
of his official duties.” But the court also told the jury 
that, if the defendant had actual malice “in writing one or 
both of these sentences,” or if “in repeating what he had 
heard about the plaintiff *~ * * (he) acted maliciously, 
then you are instructed that the defendant, by so doing, 
indorsed said charges as his own, and he is liable for all 
the natural and probable consequences of his acts.” 
Much evidence was taken as to the condition of the de- 
fendant’s mind and feeling toward the plaintiff when he 
gave this information to the county superintendent. The 
theory of the trial being that, if the defendant had a 
“spiteful, malignant or revengeful disposition or ill will” 
against the plaintiff when he performed this duty, he 
would be liable to an action for damages. This is not 
the law. If an officer performs an act in the exercise of 
his office, which it is plainly his duty to perform, it may 
give him pain to perform it because it injuriously affects 
a friend, or pleasure because it affects an enemy; such 
motives may be discreditable, but they cannot be inquired 
into in an action for damages. His duty is the same 
whether it affords him pain or pleasure to perform it. 
If a public officer is corrupt, and from prejudice or other 
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vicious motives unnecessarily injures another, the law 
generally provides means for removing him from office; 
but if the act complained of is in the line of his official! 
duty, and not unlawful, the public welfare requires that 
he shall be free to perform his official duties without being 
subject to inquiry by a jury as to the condition of his. 
mind and heart when such duties are performed. The law 
goes much further in the protection of an officer in the. 
discharge of his duties than is necessary in this case. The 
head of an executive department is not liable in damages 
on account of official communications made by him pursu- 
ant to an act of congress, and in respect of matters within 
his authority, by reason of any personal or malicious mo-~ 
tivé that prompted his action. Spalding v. Vilas, 161 U. 
S. 483. 

The judgment of the district court is reversed and the 
cause remanded. , 

REVERSED. 
Rose, J., not sitting. 


ReseccA M. WHITE ET AL., APPELLANTS, V. PAPILLION 
DRAINAGE DISTRICT ET AL., APPELLEES. 


FiLep May 15, 1914. No. 18,297. 


Drainage Districts: ASSESSMENTS: BENEFITS. So many questions of law 
are raised in the record and briefs, many of which have been here- 
tofore decided by this court, that we have stated in the opinion our 
view of the law upon the points raised without formality or ex- 
tended discussion, and no further syllabus is necessary. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JUDGE. Affirmed. 


Charles Haffke, for appellants. 


Courtright & Sidner, contra. 
96 Neb. 16 
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SEDGWICK, J. 

The Papillion Drainage District was formed in 1909, 
‘and in August of that year the preliminary estimate of the 
costs of the improvements was made, and thereafter the 
board of directors made an apportionment of the benefits 
to the different tracts of land in the district. A levy and 
‘assessment were made accordingly, and afterwards these 
plaintiffs began this action in the district court for Doug- 
las county to cancel the assessment and enjoin further 
action in enforcing the same, and to remove the apparent 
lien upon plaintiffs’ land and quiet their title. .Upon the 
trial the court found the issues in favor of the defendants, 
and dismissed the plaintiffs’ action and entered judgment 
of foreclosure upon defendants’ cross-petition, and° the 
plaintiffs have appealed. 

The plaintiffs have furnished us a printed abstract of 
over 200 pages and an extensive brief with many assign- 
ments discussed at large. The most important matters 
discussed have been heretofore decided by this court, and, 
although interesting and earnestly presented, we must be 
‘content with briefly referring to our former decisions. The 
‘constitutionality of the act under which this district was 
organized (laws 1907, ch. 153; Rev. St. 1918, sec. 1866 
et seq.), and similar statutes, has been considered in 
various cases, including Neal v. Vansickle, 72 Neb. 105; 
State v. Hanson, 80 Neb. 724; Drainage District No. 1 v. 
Richardson County, 86 Neb. 355; O’Brien v. Schneider, 88 
Neb. 479. 

1. The law is not unconstitutional as not providing an 
opportunity for a hearing upon the apportionment of ben- 
efits and assessment. State v. Hanson, 80 Neb. 724; 
O’Brien v. Schneider, 88 Neb. 479. 

2. The right of eminent domain is not involved in this 
action. That provision of the act is separable, and it is 
not necessary in this case to consider whether section 14 of 
the act is valid. 

3. A drainage district under the act is a local, admin- 
istrative political corporation. Neal v. Vansickle, 72 Neb. 
1.05. 
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4. The directors are public officers, and the right of 
appeal from their decisions is provided. They are corpo- 
rate authorities, within the meaning of section 6, art. [X of 
the constitution. The act is not unconstitutional because 
it gives these officers jurisdiction to apportion benefits and 
levy assessments, 

5. There is no express provision in the act prohibiting 
the incorporation of two distinct watersheds in the same 
‘district. If there were error in that respect, it might be 
corrected on appeal, but cannot be urged in this collateral 
proceeding. The plaintiffs by participating in the organi- 
zation of the district are estopped to now urge this ob- 
jection. . 

6. It is now too late in this collateral proceeding to 
attack the authority of the directors to apportion bene- 
fits and make assessments on the ground that the record 
does not state that the county board formally found that 
the improvement would be conducive to public health, con- 
venience or welfare. 

7. If the detailed plans and estimate are insufficient 
they should be corrected upon the hearing of apportion- 
ment of benefits. : 

8. The apportionment of benefits may be made after 
the commencement of the work and after the contract for 
the work has been let. O’Brien v. Schneider, supra. 

9. The notice of apportionment of benefits must be pub- 
lished at the county seat of each county, in which the 
lands of the district lie, for at least one week, but it is 
not necessary that it be published daily; if it is published 
in a weekly paper one week before the meeting for ap- 
portionment it is sufficient. 

10. If the notice names the place of meeting in the 
proper county, and. the meeting is there held at the place 
and time stated in the notice, and the apportionment of 
benefits agreed upon and fixed by the directors, it will not 
be invalid because the record of the proceedings is com- 
piled, extended and authenticated in another county of 
the state. 
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11. Assessments are not void because some of the lands 
in the district are found not to be benefited, and for that 
reason are omitted from the assessment. O’Brien v. 
Schneider, supra. 

12. Errors of the board in making the apportionment 
of benefits may be corrected on appeal. In a subsequent 
action to cancel the tax, objection to the form or letter of 
the findings or order of the board in determining the ap- 
portionment of benefits which are not of a jurisdictional 
nature will not be considered. State v. Hanson, supra. 

13. By section 18 of the act (laws 1907, ch. 153), the 
board is required to “determine the amount of money nec- 
essary to be raised,” but if they “apportion the same in 
dollars and cents against the tracts,” and the amount so 
raised is easily ascertainable by computation, the assess- 
ment will not be held void because of a failure to state 
specifically the amount of the assessment or the amount 
so raised. 

14. If the publication of notice of apportionment of 
benefits is proved by affidavit, such affidavit must be filed 
within six months after the last date of publication, but 
the omission of such proof may be supplied by the evidence 
of witnesses at the trial. 

15. Upon cross-petition of the defendant district the 
court may decree a foreclosure of the tax lien without a 
prior administrative sale, if the land has béen once offered 
for sale and not sold for want of bidders. Rev. St. 1913, 
sec. 6559. The objection that the action to foreclose a 
tax lien must be in the name of the county is unavailing. 
The section provides that the county may “proceed to fore- ~ 
close the lien,” but in doing so it acts as trustee for the 
real parties in interest, and when the party in interest is 
before the court, and the court has ascertained its inter- 
est and declared the law, it would be an unnecessary for- 
mnality to bring the county in as a party. 

We have found no error in the record requiring a re- 
versal and the decree of the district court is 

AFFIRMED. 
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Hoorerk TELEPHONE COMPANY, APPELLEE, V. NEBRASKA 


1. 


TELEPHONE COMPANY, ‘APPELLANT. 
Fitep May 15, 1914. No. 18,340. 


Constitutional Law: AMENDMENTS TO CONSTITUTION: CONSTRUCTION: 
Raibway CoMMISsION: Powers. The constitution as amended must 
be construed as a whole, and the purpose and scope of amendments 
are not limited by former provisions only as the plain meaning of 
the whole instrument requires. The amendment creating the state 
railway commission and the statute enacted pursuant to the power 
given to the legislature thereby confer administrative and judicial 
powers upon the commission in addition to the main DUTP ON of its 
creation, which is the exercise of legislative powers. 


Courts: SuPREME CourRT: JuRISDICTION: DECISIONS or RalLway Com- 
MISSION: Review. Chapter 94, laws 1911, providing for proceedings 
in this court to review the decisions of the state railway commission, 
confers appellate jurisdiction upon this court, within the meaning of 
section 2, art. VI of the constitution. 


Constitutional Law: Raitway ComMissioN: Review or DEcIsIons. The 
statute is not unconstitutional as an attempt to confer legislative pow- 
ers upon this court, its purpose being to afford a speedy determina- 
tion as to the regularity of the proceedings of the commission and 
the legality of its decisions. It should not be construed as giving this 
court any different jurisdiction than in ordinary civil eases under 
the former statute by proceedings in error, which also gave this court 
jurisdiction ‘‘to reverse, vacate or modify’’ judgments, and not to 
retry the case as an original action. 


: Dug Process or Law: TELEPHONE ComMpPaNtzs. Chapter 79, 
laws 1913, is not. unconstitutional as taking private property without 
due process of law. 


State Railway Commission: JurRispicTIoN: TELEPHONE COMPANIES. 
The state railway commission has jurisdiction under that act to order 
physical connection of telephone lines and exchanges, and, when the 
parties fail to agree, it is the duty of the commission to determine 
and prescribe the terms and conditions of such connection and of the 
use of the lines so connected, and apportion the expense of connecting 
the same. 


: OnvErS: Review. . The orders of the commission are presumed 
to be within’ the power given by the constitution and statutes, and 
will not be reversed by this court upon appeal, unless it appears affirm- 
atively from the evidence in the record that there was error in the 


246 NEBRASKA REPORTS. [Vou 96 
Hooper Telephone Co. v. Nebraska Telephone Co. 


proceedings prejudicial to the party complaining, or that the com- 
mission has otherwise exceeded its powers. 


: Finan OrpER. When appeal from the order 
of the commission is taken directly to this court, and the proper 
bond given, such order becomes the final order of the commission, 
when approved by this court. The remedies recognized by subdivision 
e, sec. 5, ch. 90, laws 1907, are not superseded by such order of the 
commission. 


: TELEPHONE CoNNECTIONS. The evidence in the rec- 
ord is not sufficient to show that the order of the commission is im- 
practicable or incapable of execution, or that the commission has 
proceeded illegally, or has exceeded its powers in this case. 


APPEAL from the State Railway Commission. Affirmed. 
Edgar M. Morsman, Jr., for appellant. 


Grant G. Martin, Attorney General, George W. Ayres, 
Frank E. Edgerton and Courtright & Sidner, contra. 


Byron Clark, Jesse L. Root and Holmes & De Lacy, 
amici curie. 

Sepewick, J. 

The complainant, Hooper Telephone Company, filed its 
complaint with the state railway commission, alleging that 
it is, and for several years past has been, operating a 
public telephone station and exchange at Hooper, in Dodge 
county, and that the defendant, Nebraska Telephone Com- 
pany, is, and for many years last past has been, “operat- 
ing public telephone stations and exchanges and various 
telephone toll lines throughout the state of Nebraska, one 
of such exchanges being at Fremont, Nebraska, which ex- 
change has more than two thousand subscribing telephones 
connected therewith ;” that the Fremont Telephone Com- 
pany had for several years been doing a similar business 
in Dodge county, and that company and complainant had 
owned and maintained a county line jointly, and that the 
Nebraska Telephone Company had purchased the stock of 
the Fremont company, and asked the railway commission 
to order the defendant to connect its switchboard and ex- 
change with the complainant’s lines. The railway commis- 
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sion heard the evidence, and ordered the connection made 
substantially as asked by the complainant, and the de- 
fendant, Nebraska Telephone Company, has appealed to 
this court. 

1. The complainant filed a motion to dismiss the ap- 
peal on the ground that this court has no jurisdiction 
thereof, and this presents the first question to be deter- 
mined. 

Sections 1, 2, art. VI of the constitution, are as follows: 

Section 1. “The judicial power of this state shall be 
vested-in a supreme court, district courts, county courts,. 
justices of the peace, police magistrates, and in such other 
courts, inferior to the district courts as may be created. 
by law for cities and incorporated towns.” 

Section 2. “The supreme court shall consist of sever 
(7) judges; and a majority of all the elected and qualified 
judges shall be necessary to constitute a quorum or pro- 
nounce a decision. The supreme court shall have juris- 
diction in all cases relating to the revenue, civil cases. 
in which the state is a party, mandamus, quo warranto, 
habeas corpus, and such appellate jurisdiction as may be 
provided by law.” 

In 1906 an amendment to the constitution was adopted 
providing for a state railway commission. Since the revi- 
sion of the statutes in 1918, this amendment appears as 
section 19a, art. V of the constitution, and is as follows: 
“There shall be a state railway commission, consisting of 
three members, who shall be first elected at the general 
election in 1906, whose terms of office, except those chosen 
at the first election under this provision, shall be six years, 
and whose compensation shall be fixed -by the legislature. 
Of the three commissioners first elected, the one receiving 
the highest number of votes, shall hold his office for six 
years, the next highest four years, and the lowest two 
years. The powers and duties of such commission shall 
include the regulation of rates, service and general con- 
trol of common carriers as the legislature may provide 
by law. But, in the absence of specific legislation, the 
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commission shall exercise the powers and perform the du- 
ties enumerated in this provision.” 

The legislature of 1907 enacted a general comprehen- 
sive statute entitled “An act, creating and defining the 
powers, duties and qualifications of the state railway com- 
mission and the secretary thereof and fixing their compen- 
sation; defining railway companies and common carriers, 
regulating the same, aud providing the method of fixing, 
establishing, publishing rates, charges and classifications 
for the transportation of passengers, freights and cars, in- 

cluding joint through rates and joint traffic arrangements, 
over and upon the various lines of said railway companies 
and common carriers in this state; to provide for a system 
of annual reports by conmon carriers; the method of mak- 
ing, establishing aud enforcing the general orders of said 
commission; defining unjust discriminations; to provide 
penalties for the violation of the provisions of this act, 
and to repeal all acts or ‘parts of acts in conflict herewith, 
and to declare that an emergency exists.” Laws 1907, ch. 
90. 

Section 2 of the act provides for the organization and 
the powers and duties of the commission. Subdivision b 
of that section is: “Said commission shall have the power 
to regulate the rates and services of, and to exercise a 
general control over all railroads, express companies, car 
companies, sleeping car companies, freight and freight line 
companies, aud all other common carriers engaged in the 
transportation of freight or passengers within the state.” 
‘The commission also is required, by subdivision c, to “in- 
vestigate any and all cases of alleged neglect or viola- 
tions of the laws of the state by any railway company, or 
common carrier.” Subdivision d of this section provides: 
“Said commission shall have the power, and it shall be its_ 
duty to make all necessary classifications and to fix all 
necessary rates, charges and regulations to govern and reg- 
ulate the freight and passenger tariffs of railway companies 
and common carriers, the power to correct abuses and pre- 
vent unjust discriminations, extortions and overcharges 
in rates of freight and passenger tariffs on the different 
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railroads in this state, and to enforce the same by having 
the penalties inflicted as hereinafter provided, through 
proper courts having jurisdiction.” The commission was 
given power, by subdivision 7, “to administer all oaths, cer- 
tify to all official acts, to compel the attendance of wit- 
nesses, to examine any of the books, papers, documents 
and records of any railway company or common carrier 
subject to the provisions of this act, or have such exam- 
ination made by any person or persons that they may em- 
ploy for that purpose, to compel the production of such 
books, papers, documents and records, or to examine under: 
oath, or otherwise, any officer, director, agent, or employee 
of any railway company or common carrier subject to the 
provisions of this act or any other person.” 

Subdivision e, sec. 5, provides: “No railway company 
or common carrier applying in any court for any tem- 
porary writ of injunction or other mandatory order, with 
reference to any or all of said rates so complained of,. 
shall be entitled to any injunction or mandatory order un- 
less it show to the court that there has been a hearing 
before said commission with reference to said rate or rates, 
within the time fixed by said commission for said rate or. 
rates to go into force and effect, and shall attach to said 
application for said temporary writ of injunction or other: 
mandatory order, and make the same a part thereof, a 
transcript of the record of said commission upon said hear- 
ing with reference to the rate or rates complained of, which 
said transcript shall contain a copy of the complaint filed 
with said commission, their decision and findings of fact 
with reference thereto, and all the evidence introduced at 
said hearing, which transcript shall be considered by the 
court in allowing or disallowing said temporary writ of 
injunction or other mandatory order.” 

Section 7 provides for appeals from the decisions of the 
commission as follows: “If any railway company, com- 
mon carrier, or any person or persons affected thereby, 
shall be dissatisfied with the decision of said railway com- 
mission, affirming, revising, annulling or modifying any 
rate or rates complained of in said original schedule, or 
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any subsequent schedule which may be the subject of 
investigation, or with the decision of said commission with 
reference to any rate classification, rule, charge, order, act 
or regulation made or adopted by them, upon which there 
chas been a hearing before said commission, except as other- 
wise expressly provided for herein, such dissatisiied 
railway company, common carrier, person or persons, may 
file a petition, setting forth the particular cause or causes 
of objection to such decision, act, rate, rule, charge, clas- 
sification, or order, or to either or all of them, in the dis- 
trict court of the county where the cause of action arose 
in this state, sitting as a court of equity, against said com- 
mission as defendant. Said action shall have precedence 
over all other causes on the docket of a different nature, 
criminal cases excepted, and shall be tried and determined 
as other civil causes in said court. Hither party in said 
action may appeal to the supreme court of this state, and 
said appeal shall be at once returnable to said court, and 
said action so appealed shall have precedence in said 
court of all causes of a different character pending there- 
in; provided that if the district court be in session at the 
time such right of action accrues, the suit may be filed 
during the term and stand ready for trial after ten days 
notice.” Section 11 provides for enforcing the decision 
of the commission: “Whenever any railway compauy or 
common carrier shall violate or refuse or neglect to obey 
any order or orders of said commission which have been 
finally established, the commissioner, or any company or 
person interested in such orders, may apply in a summary 
way, by petition, to the district court of the county in 
which the violation or disobedience of such order or orders 
shall happen, alleging such violation or disobedience, as 
the case may be; and the said court shall have power to 
hear and determine the matter, on such notice to the rail- 
way company or common carrier complained of, as the 
court shall deem reasonable; and such notice may be served 
on such railway company or common carrier, its officer, 
agents, or servants, as the court shall direct; and said 
eourt shall proceed to hear and determine the matter 
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speedily as a court of equity, and without the formal plead- 
ings and proceedings applicable to ordinary suits in equity, 
but in such manner as to do justice in the premises; and 
to this end, such court shall have power, if it deem proper, 
to direct and prosecute in such manner and by such per- 
sons as it may appoint, all such inquiries as the court may 
think needful to enable it to form a just judgment in the 
matter of such petition; and if it be made to appear to 
such court on such hearing, or on the report of any such 
person or persons, that the order or orders of the com- 
mission drawn in question has been violated or disobeyed, 
it shall be lawful for such court to issue a writ of injunce- 
tion, or other proper process, mandatory or otherwise, to 
restrain such railway company or common carrier, and its 
owner, directors, officers, agents, employees, lessees, trus- 
tees, or receivers or representatives, upon whom the duty 
may devolve or through whose agency said order or orders 
are to be carried out, from further continuing such viola- 
‘tion or disobedience of said order or orders, and enjoining 
Obedience to the same, and in case of any disobedience of 
any such writ of injunction, or other proper process, man- 
datory or otherwise, said railway company or common car- 
rier, and its owners, directors, officers, agents, employees, 
lessees, trustees, or receivers or representatives, to whom ; 
said writ of injunction or other process, mandatory or 
otherwise, was directed, shall be guilty of contempt of 
court, and it shall be lawful for such court to issue a writ 
of attachment or other process of said court, incident or 
applicable to writs of injunction or other proper process, 
mandatory or otherwise, against said railway company or 
common carrier, to pay any sum of money, not exceeding 
for each railway company or common carrier, the sum of 
one thousand dollars for every day, after a day to be 
named in the order, that said railway company or common 
carrier shall fail to obey such injunction or other proper 
process, mandatory or otherwise, and said owners, direct- 
ors, officers, agents, employees, lessees, trustees, or receiv- 
ers or representatives, upon whom the duty may devolve 
or through whose agency said order or orders are to be 
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carried out upon failure so to do shall be deemed guilty 
of misdemeanor and upon conviction thereof shall be im- 
prisoned in the county jail not less than ten days nor more 
than thirty days. Said moneys shall, when paid, be dis- 
posed of according to law, and the payment thereof may, 
without prejudice to any other mode of recovering the 
same, be enforced by attachment or order, in the nature of 
a writ of execution, in like manner as if the same had 
been recovered by a final decree in personam in such court, 
saving to the commission and to any other party or person 
interested therein, the right to appeal to the supreme court 
under the same rules now provided by law in relation to 
appeals to said court as to security for such appeal, ex- 
cept that in no case shall security for such appeal be re- 
quired when the same is taken by the commission; but no 
appeal to said supreme court shall operate to stay or su- 
persede the order of the court, or the issuance of execution 
thereon, and such court may in every such matter order the 
payment of such costs and attorney and counsel fees as 
shall be deemed reasonable.” 

The legislature of 1911 amended section 7 in an act 
entitled “An act to amend section 7, chapter 72, article 8, 
_ Compiled Statutes of Nebraska for 1909, and to repeal 
said original section.” Laws 1911, ch. 94. The first part 
of the former section was retained, but, beginning with 
“may file a petition, setting forth the particular cause or 
causes of objection to such decision, act, rate, rule, charge, 
classification, or order, or to either or all of them, in the 
district court,” the following was substituted for the re- 
mainder of the section: “May institute proceedings in the 
supreme court of Nebraska to reverse, vacate or modify 
the order complained of. The procedure to obtain such 
reversal, modification or vacation of any such order or 
regulation made and adopted, upon which a hearing has 
been had before said commission, shall be governed by the 
same provisions now in force with reference to appeals and 
error proceedings from the district courts to the supreme 
court of Nebraska. The evidence presented before the rail- 
way commission, as reported by its official stenographer 
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and reduced to writing, shall be duly certified to by said 
stenographer and the chairman of the railway commis- 
sion as the true bill of exceptions, which, together with 
the pleadings and filings, duly certified in said case under 
the seal of the railway commission, shall constitute the 
complete record, and the evidence upon which the case 
shall be presented to the appellate court; provided, how- 
ever, that the time for appeal from the orders and rulings 
of said railway commission to the supreme court shall be 
limited to three months; and provided further that in no 
case shall the filing of a supersedeas bond suspend the put- 
ting in force or operation of any decision, regulation, rate, 
schedule, order of the commission of any nature whatso- 
ever, unless such supersedeas bond is conditioned and in 
sufficient amount, to be approved by the commission, to in- 
sure the prompt refunding by the appealing common ecar- 
rier to the parties entitled thereto, of all charges which 
such common carrier may collect or receive pending the 
appeal in excess of those fixed or authorized by the final 
decision in said cause by the supreme court.” . 

This last act, it is insisted, is unconstitutional and void. 
Section 2, art. VI of the constitution, above quoted, pre- 
scribes the original jurisdiction of this court. If the juris- 
diction which this statute attempted to confer is original, 
this court cannot have such jurisdiction under the consti- 
tution, unless it can be held that the “state is a party,” 
Within the meaning of that provision. Whether the state 
may be so far interested as to be considered a party in 
the sense intended by the constitution, although not named 
as such, or this provision must be taken literally and the, 
state must be actually named as a party, and, if the for- 
mer, whether the state is in fact defending this action of 
the commission, and so is the real party in interest, are 
interesting questions, in view of decisions of this court in 
cases such as State v. Pacific Express Co., 80 Neb. 823, and 
holdings of the supreme court of the United States in the 
so-called rate cases. We have concluded to place our de- 
cision of this motion to dismiss the appeal upon grounds 
perhaps less difficult, although not entirely free from 
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doubt. The same section of the constitution to which we 
have just referred contains also the provision that this 
court shall have “such appellate jurisdiction as may be 
provided by law.” This language is broad and general. 
The power of the legislature to enlarge the appellate ju- 
risdiction of this court is unlimited. But what did the 
constitution makers regard as “appellate jurisdiction,” as 
the phrase is here used? This question is elaborately and 
learnedly discussed in the briefs. 

In State v. Piper, 50 Neb. 25, 33, the court said: “It 
is very evident an appeal or proceeding in error will not 
lie directly to this court to review the decisions of the 
secretary of state under the Australian ballot act, for two 
reasons: First, no provision is made therefor by the law 
in question, or by any other statute; and, in the next place, 
the appellate jurisdiction of this court is confined to a 
review of the judgments and orders made by the several 
district courts of the state. Neither error nor appeal can 
be prosecuted from the decision of any other court or tri- 
bunal directly to this court.” The action was an original 
one in mandamus to conipel the secretary of state to cer- 
tify to the county clerks the names of certain persons only 
as nominees for certain offices. There was no question of 
appeal involved, and the language above quoted was used 
merely arguendo. If it involved a point necessary to be 
decided in the case, the first reason given for holding that 
no such appeal would lie was amply sufficient. It was 
not necessary to say that neither error nor appeal can be 
prosecuted directly to this court from the decision of any 
other court or tribunal than the district court. Cleghorn 
v. Waterman, 16 Neb. 225, is cited, which decides only that 
this court can reverse, vacate or modify a judgment ren- 
dered by the district court only for error appearing on 
the record, and does not consider the question of the right 
of appeal from other courts or tribunals. There is still a 
stronger reason for not regarding State v. Piper, supra, 
as authority in this case. At that time the constitutional 
provision creating the railway commission was not in ex- 
istence, and the statement that no appeal could be taken 
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from any other court or tribunal than the district court 
could not then apply to the state railway commission. 

Of course, “a state may, by constitutional provision, 
unite legislative and judicial powers in the same body.” 
Prentis v. Atlantic Coast Line Co., 211 U. 8. 210. The 
amendment gives very large powers to the legislature. In 
providing for general legislation upon the subject of the 
powers and duties of the commission, it uses the words: 
“As the legislature may provide by law.” It is not neces- 
sary now to determine whether the legislature could con- 
fer the powers of a court upon this commission. It is suffi- 
cient to consider that the amendment introduces a new 
element into our constitution, and, construing the other 
provisions together with this amendment its purpose and 
scope must not be limited only as the necessary meaning 
of the whole instrument requires. We must therefore con- 
sider this constitutional amendment itself in the light of 
other provisions of the constitution, and discover whether 
the legislative construction of its power to allow appeals. 
from the decisions of the railway commission is so clearly 
unwarranted as to require us to hold this legislation un- 
constitutional for that reason. The words “appeal” and 
“appellate” are words of general application in the law. 
Ordinarily they refer to the removal of proceedings from 
one court or tribunal to another for review. In section 9, 
art. IX of the constitution, the word appeal signifies a 
transfer of proceeding for review from an executive office 
to the district court. The former decisions of this court 
would, perhaps, preclude construing the word appellate in 
section 2, art. VI, so broadly. But it is not necessary to 
do so in this case. 

Article II of the constitution provides: ‘The powers 
of the government of this state are divided into three dis- 
tinct departments, the legislative, executive and judicial, 
and no person or collection of persons being one of these 
departments, shall exercise any power properly belonging 
to either of the others, except as hereinafter expressly di- 
rected or permitted.” The last clause of this provision 
implies that some of the provisions of the constitution 
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expressly direct or permit one department of government 
to exercise powers belonging to another department. The 
state railway commission is considered as belonging to 
the legislative department. Has this amendment given it 
judicial powers? In providing for this appeal, the legis- 
lature considered that this amendment and the statutes 
authorized thereby have given the commission adminis- 
trative and judicial powers, in addition to its legislative 
powers, the main purpose of its creation. It has not at- 
tempted to authorize this court to act in a legislative ca- 
pacity. The decision of the commission in this case com- 
pelling physical connection of these telephone systems is 
not wholly legislative. Even legislative acts may be of 
such a nature and so grossly unreasonable as to present 
a judicial question for the consideration of the courts. 
But, so far as they are legislative, the courts in this state 
have no jurisdiction over them by appeal or otherwise. 
“Proceedings legislative in nature are not proceedings in 
a court, within the meaning of Rev. St., sec. 720, no matter 
what may be the general or dominant character of the body 
in which they may take place. * * * The nature of the 
final act determines the nature of the previous inquiry. 
* * * And all that we have said would be equally true 
if an appeal had been taken to the supreme court of ap- 
peals and it had confirmed the rate. Its action in doing 
so would not have been judicial, although the questions 
debated by it might have been the same that might come 
before it as a court, and would have been discussed and 
passed upon by it in the same way that it would deal with 
them if they arcse afterwards in a case properly so called.” 
Prentis v. Atlantic Coast Line Co., 211 U. 8. 210, 226. 
That was an action in the federal courts to enjoin a rail- 
road rate prescribed by the corporation commission of 
Virginia. The statute of the state provided for an appeal 
directly from the commission to the supreme court of the 
state. The supreme court of the United States held that 
when such appeal was taken the action of the commission 
was not final before the supreme court of the state had 
passed upon the appeal; that then the rate was fixed, if 
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affirmed by the supreme court, and that then action might 
be brought in the same manner and for the same purpose 
as though there had been no appeal from the decision of 
the commission. This holding was upon the ground that 
the supreme court of the state was given legislative ju- 
risdiction by their statute providing for appeal, and acted 
in that capacity in reviewing the action of the commission, 
so that the legislation was not complete until the court 
had acted. This court has no legislative powers, but the 
same conclusion is necessary for another reason. The 
statute providing for this appeal does not expressly re- 
quire or authorize this court upon appeal to act in a legis- 
lative capacity. 

Our constitution forbids the legislature to confer legis- 
lative powers upon the courts. If the statute providing 
for this appeal necessarily does so, such legislation would 
be void. The statute must be sustained if it will admit of 
any reasonable construction in harmony with the constitu- 
tion. By section 11 of the act provision is made for enforc- 
ing the orders of the commission when they become effect- 
ive. By subdivision e, above quoted, the remedy of injunc- 
tion and “mandatory order” are recognized as existing in- 
dependently of the remedies provided by the act. Section 
7 of the original act, which provided for an appeal to the 
district court, is the only part of the act amended. That 
section provided that, when the proceedings were so re- 
moved to the district court, that court should be “sitting 
as a court of equity,” and the case should “be tried and 
determined as other civil cases in said court.” ‘These 
provisions were omitted iu the amended section, and in 
lieu thereof it is provided that the procedure “shall be 
governed by the same provisions now in force with refer- 
ence to appeals and error proceedings from the district 
courts to the supreme court of Nebraska.” The evidence 
taken before the commission is certified to this court, and 
this court is to act only upon the record so made. The 
court is to “reverse, vacate or modify” the decision of the 
commission. These words are borrowed from the statute 

96 Neb. 17 ; 
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which provided for petitions in error to this court: in ordi- 
nary civil suits, and it seems plain that the legislature 
did not attempt to give this court any other jurisdiction 
on these appeals from the commission. When the decision 
of the commission has been “fixed and authorized” by 
this court upon appeal, it becomes the final order of the 
commission, so that by this amendment of section 7 the 
legislature has not attempted to confer legislative power 
upon this court. 

We conclude that, under the power given to the legis- 
lature to provide generally the appellate jurisdiction of 
this court, in view of the scope and purpose of the consti- 
tutional amendment which creates the railway commis- 
sion, and the power given to the legislature by that amend- 
ment, and the general statutes enacted pursuant to that 
power, the amendment of the statute providing for appeals 
directly to this court is not in violation of the constitu- 
tion. The motion to dismiss the appeal is therefore over- 
ruled. 

2. In 1913 the legislature enacted a statute entitled 
“An act compelling all persons, associations or corpora- 
tions doing a public telephone business in this state to 
connect trunk or toll lines through their switching sta- 
tions, and to give and make terminal service to all sub- 
scribers from any point in the state of Nebraska, regard- 
less of the ownership of lines or routes over which such 
message or Service was received. To provide in what man- 
ner same shall be done, and giving certain instructions to 
the state railway commission regarding the division of toll 
charges and the enforcement of the provisions of this act, 
and to provide a penalty for the violation of the same, and 
to repeal all acts and parts of acts in conflict herewith.” 
Laws 19138, ch. 79. The first section of the act is as fol- 
lows: “Any telephone company, corporation, association, 
person or persons doing a public telephone business in 
the state of Nebraska shall take the calls or messages com- 
ing from any other telephone company, corporation, as- 
sociation, person or persons, and so switch and connect 
its wires that such telephone message from any point in 
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Nebraska may be delivered to any subscriber served by its 
telephone exchange or switched through, so that any mes- 
sage may be passed on to another exchange over such trunk 
or toll lines as may be available and designated by the ex- 
change or switching station where the call originated, re- 
gardless of the ownership of such lines. And such tele- 
phone company, corporation, person or persons shall also 
take calls from its subscribers and public pay stations and 
pass such calls through its exchange toward destination 
and over the lines and the route designated by the person 
making such telephone call if there be competing lines 
existing between such points. Provided, that, in case the 
person making such telephone call, does not designate a 
route for such message, or that no competing lines exist 
between points of origination and destination, then the 
company may by its operator at originating point, make 
such designation of route, but calls or messages must be 
switched through to destination if the point be reached 
by any connecting wires.” The second section provides 
for maintaining connections when connecting plants or ex- 
changes have been consolidated. Section 3 makes provi- 
sion for division of toll charges when physicial connection 
is made between plants or exchanges; and section 4 pro- 
vides a penalty for violation of the act. 

The appellant contends (a) that the railway commission 
has no jurisdiction of the controversy; (b) that the com- 
mission had no authority to make an order in reference to 
physical connection between telephone lines as that mat- 
ter is regulated by statute; (c) that chapter 79, laws 1918, 
is unconstitutional, because it provides for taking of pri- 
vate property without due process of law, which is forbid- 
den by the state constitution, as well as by the fourteenth 
amendment to the federal constitution; (d) that the or- 
der of the commission is void for the same reason. It also 
contends that the order of the commission is not supported 
by the evidence and that the Fremont Telephone Com- 
pany was a hecessary party. It is contended that the 
statute itself fixes and determines the rights of the public 
-and of individuals, and has left nothing for the railway 
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commission to do in that regard, and therefore the state 
railway commission has no jurisdiction in the matter. It 
must be conceded that the statute is somewhat indefinite 
as to the duties of the railway commission in the matter. 
The title of the act, however, recites that one of the pur- 
poses of the act is to give “certain instructions to the state 
railway commission regarding the division of toll charges 
and the enforcement of the provisions of this act,’ and 
section 3 of the act provides that “in case of a failure 
to agree (upon division of toll charges) the company 
where the messages originate and the company where the 
messages destinate shall report to the railway commis- 
sion,” etc. It is suggested in the appellant’s brief, and 
perhaps the record discloses, that there are many mat- 
ters involved in making physical connections of telephone 
lines which require adjustment in detail when the parties 
fail to agree, and to adjust these matters equitably between 

_the parties would seem to be the proper function of the 
commission. In this connection it is also insisted in the 
brief that the order of the railway commission should be 
reversed because of its indefiniteness in not having made 
the necessary adjustment of the rights and duties of the 
parties and the expenses incurred in complying with the 
rorder of the commission. The appellant is not in a posi- 

tion to complain of this. It failed entirely to bring this 
matter to the attention of the commission. Its answer to 
the complainant before the commission was substantially 
a general denial. It made no attempt to present the issues 
which it now insists the commission should have deter- 
mined, and offered no evidence from which the commis- 
sion might make such a determination. 

The appellant contends that the order compelling it to 
make physical connection with the Hooper company 
amounts to the taking of its property without compensa- 
tion, and, as the statute makes no provision for compensa- 
tion, it violates both the state and federal constitution in 
that respect. It is conceded that the appellant is engaged 
in the carrying on of a general telephone business, and 
operates telephone exchanges located in various towns in 
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the states of Nebraska, Iowa, and South Dakota; that it 
owns and operates toll lines which connect the telephone 
exchanges owned by it in those states, which lines connect 
with toll and long distance lines and with telephone ex- 
changes owned and operated by other persons and com- 
panies. It is also conceded that its toll lines can be phys- 
ically connected with the lines of the Hooper company, 
but its contention is that the “result of such a connection 
is to at once pass to the Hooper company as much do- 
minion and control over the toll lines as the Nebraska com- 
pany itself possesses, and when service is given over such 
a connection the Hooper company is in control, not only 
of the toll line, but likewise of its operation. * * * 
Telephone lines are operated by an electric current, and 
wherever the line terminates there lies the control of the 
entire line. But one conversation can pass over a circuit 
at the same time, and the minute the telephone circuit is 
connected with the switchboard of the Hooper company 
the switchboard becomes the end of the circuit, and it 
lies within the power of the Hooper company to interfere 
with and control the traffic of the entire circuit all the 
way between Omaha and Norfolk,” and that there is no 
escape from the conclusion that physical connection with 
the toll circuit “subjects the property of the Nebraska Tele- 
phone Company to certain risks and dangers against which 
the Nebraska Telephone Company cannot guard, because 
these risks and dangers arise from the fact that the Hooper 
Telephone Company has the physical possession of the end 
of the toll circuit.” 

Perhaps we do not fully understand the argument and 
reasoning upon this point. It appears that physical con- 
nection of different telephone lines has been made in many 
instances without any such direful results. When an in- 
dividual asks for connection of his private telephone with 
the toll lines of the company, and such connection is made 
for him, he has the exclusive use of the toll line of the 
company for a certain time. There is no doubt that if 
he complies with the reasonable regulations of the com- 
pany he is entitled to such use of the line, and that the 
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company could be compelled to furnish such use upon 
reasonable terms and upon complying with reasonable 
regulations without any greater use of the company’s prop- 
erty or any greater danger of injury thereto than in case 
such service is furnished to a patron of the company itself. 
If there are inherent reasons for making the distinction 
which the appellant seeks to make, that fact does not 
appear from the evidence in this record. The brief does 
not make it clear that this court should take judicial no- 
tice of such conditions. 

Another contention is that, since the order of the com- 
mission includes physical connection with the lines for- 
merly operated by the Fremont Telephone Company, that 
company is a ne¢éessary party to these proceedings, with- 
out which no such order could be made. It is conceded 
in the record that the Nebraska Telephone Company has 
purchased, and now owns and controls, the stock of the 
Fremont Telephone Company, except a few shares not 
nominally held by the Nebraska company, the ownership 
of which is not disclosed in the record. Since purchasing 
this stock, the Nebraska company has transferred the busi- 
ness of the Fremont company to its own exchange and is 
using the lines of the Fremont company in connection with 
its own business. It does not appear from the evidence 
that it would be impracticable for the railway commis- 
sion to adjust equitably the terms and conditions upon 
which the Nebraska company might make physical con- 
nection of these lines with those of the Hooper company. 
We cannot therefore determine from this record that the 
railway commission has exceeded its powers in proceeding 
to a determination of the matter without bringing in the 
Fremont company. 

The order of the Nebraska state railway commission is 
affirmed, without prejudice to either party to apply to the 
commission to introduce further evidence, and obtain the 
order of the commission adjusting terms and expenses of 
making the connection, and such other or further action on 
the part of the commission as may be necessary. 

AFFIRMED. 

Ross, J., not sitting. 
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WILLIAM «STULL, APPELLANT, v. Matitpa P. GOooLp, 
APPELLEE. 


Fitep May 15, 1914. No. 17,617. 


1. Quieting Title. In an action to quiet title, the rule is that the 
‘‘plaintiff must succeed only on the strength of his own title, and 
not on the weakness of his adversary.’’ 32 Cyc. 1329. 


ie 


‘(In an action having for its object the declaration of a 
trust in land in favor of the plaintiff and the quieting of title in him, 
it is incumbent upon the plaintiff to affirmatively establish an equitable 
title in himself, and, if he fail to do so, the nature of defendant’s 
title, or the existence of any title in defendant, is immaterial.’’ Blodgett 
v. McMurtry, 39 Neb. 210. 


. Where the plaintiff, one W. S., fails to establish his title to the 
premises in question as against a deed made to the defendant, M. P. 
G., by the receiver of the S. L. & T. Co., and she (said defendant) is 
shown to have taken possession under the said deed, and to be in the 
full and exclusive enjoyment thereof, the plaintiff is not entitled to 
recover. The evidence examined, and found to sustain the judgment 
of the district court. 


“AppeaL from the district court for Keith county: 
Tianson M. Grimes, JUDGE. Affirmed. 


Albert Muldoon, for appellant. 
J. G. Beeler and H. A. Dano, contra. 


HaAMe_R, J. 


This is an action brought by William Stull against 
Matilda P. Goold and John Doe, defendants. The petition 
alleges that William Stull is the owner in fee of the 
property in controversy, the northwest quarter of section 
’ 32, in township 13 north of range 39 west of the 6th P. M., 
in the county of Keith, state of Nebraska. He prays that 
a certain alleged pretended deed executed by H. L. Goold, 
as receiver of the State Loan & Trust Company, to Matilda 
P. Goold be canceled and annulled, and that the title 
shall be quieted in himself as against said deed, and for 
such other and further relief as equity may require. The 
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defendant, Matilda P. Goold, claims through a deed from 
the receiver of the State Loan & Trust Company, dated 
May 25, 1909. The deed to her recites that H. L. Goold 
on the 29th day of September, 1896, was appointed and 
qualified as receiver of the State Loan & Trust Company, 
and the proceedings are copied into the deed showing such 
appointment. It is this deed which the plaintiff attacks. 
It is recited in it that the sum offered for the real estate 
is a good and sufficient sum, and that it is for the best 
interests of said State Loan & Trust Company, and the 
creditors thereof, that the property be sold, and there is 
an order directing the receiver upon the payment of $2,400: 
to execute and deliver to said Matilda P. Goold a good and 
sufficient deed to the land in question. The bill of ex- 
ceptions shows that on the 25th day of May, 1909, the 
receiver reported the sale of the land to Matilda P. Goold, 
and that he had received therefor the sum of $2,400. It 
is also shown by the report of the receiver that the pro- 
ceeds received from the sale of the property were used in 
payment of the debts of the company. The deed made by 
the receiver to Matilda P. Goold was recorded on the 26th 
day of May, 1909. The report of H. L. Goold, receiver, 
shows the amount paid to him for the land, and which he 
reports to have paid out in payment of debts against the 
State Loan & Trust Company, and further shows that all 
claims against the State Loan & Trust Company had es 
fully paid and satisfied. 

Among the conveyances upon which the plaintiff relies 
to establish his claim is a quitclaim deed from the State 
Loan & Trust Company to Stull Brothers, dated August 
27, 1896, and filed for record February 23, 1910. The deed 
recites a consideration of one dollar paid by Stull Broth- 
ers to the State Loan & Trust Company. 

The bill of exceptions shows a conveyance by Louis Stull 
and his wife, Grace W. Stull, for the alleged considera- 
tion of one dollar, paid September 20, 1898, acknowledged 
December 20, 1898, and filed for record November 26, 
1906, and recorded in miscellaneous record C at page 300. 
The purported quitclaim deed from Louis Stull and wife 
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to William Stull undertakes to convey the interest of said 
Louis Stull in any and all property, “real, personal and 
mixed, belonging to said firm of Stull Brothers, and to all 
lands and lots in the states of Nebraska, Iowa, Kansas, and 
Missouri standing in the name of Louis Stull of said Stull 
Brothers, acquired by, through or on account of any mort- 
gage or trust deed in favor of said Stull Brothers, Louis 
. Stull, or William Stull, whether as beneficiary, trustee or 
mortgagee.” This instrument is at most a relinquishment 
by Louis Stull to William Stull of any possible right 
which the said Louis Stull may have in the kind of prop: 
erty described and within the states mentioned. 

William Stull’s testimony is not very clear. He speaks 
of releasing the bank from liability, and gives that as one 
of the reasons for not filing the deed sooner. It does not 
appear that the bank assumed to pay the mortgage debt 
upon the premises. The land is conveyed by George W. 
Ryan, Jr., and his wife, Nellie W. Ryan, to the State Loan 
& Trust Company, “subject, however, to one certain mort- 
gage of $700, drawing 7 per cent. interest semiannually in 
favor of Stull Brothers, of Lincoln, Nebraska, and we do 
hereby covenant with the said State Loan & Trust Com- 
pany of Ogalalla, and their heirs and assigns, that we are 
lawfully seized of said premises; that they are free from 
incumbrance, except as above mentioned, and we have good 
right and lawful authority to sell the same; and we do 
hereby covenant to warrant and defend the title to said 
premises against the lawful claims of all persons whom- 
soever.” The language used shows no assumption of the 
mortgage debt. It gives no sufficient reason for not filing 
the deed of record in a reasonable time. There was no lia- 
bility on the part of the State Loan & Trust Company to 
pay this debt; at least there is no evidence tending to 
establish that fact. Nothing passed from Stull Brothers 
to the State Loan & Trust Company. Stull did not settle 
the mortgage debt. _ He did not release the mortgage. 
“Theodore Goold, the stepson of the defendant, wrote to 
William Stull about releasing the mortgage. Of course, 
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this enabled Stull to learn of the death of Mr. Goold. Mr. 
Goold’s death prevented his testimony in this case. 
William Stull testified concerning the quitclaim deed of 
date of August 27, 1896, the deed professing to convey the 
land in controversy to Stull Brothers by the State Loan & 
’ Trust Company fcr the consideration of one dollar. “Q. 
Did you have any personal consideration in this deed your- 
self? A. We had an interest in the mortgage; it was an 
assignment of coupons; and we had advanced some taxes 
that we were interested in. Q. Can you explain why the 
deed was not recorded? A. The correspondence was 
through a broker to whom we sold the paper, and we did 
not know the actual or bona fide owner of the paper, but 
these brokers, Haines & Co., the loan had been sold through 
them to some one, we didn’t know to whom, and the in- 
terest had been sent to them, the coupons returned to us; 
they were a reliable house, and they were representatives 
of the owners of the mortgage. Our attorneys advised us 
not to record that deed for the reason that, inasmuch as 
we had nothing in writing from the owner of the mortgage,. 
it would be unsafe for us to file it for record; the owner 
of the mortgage might repudiate his agent’s promises, and 
then take the position that we had bought the land, and 
we were under no obligation to pay the debts. Q. Did you 
know who the real owner and holder of the mortgage was 
at the time you took the deed? A. No, sir; we did not. 
Q. Can you state approximately how much of a considera-. 
tion you had personally advanced in this deed? A. I 
would say about $100, as near as I can remember. Q. Did 
you have some correspondence with the parties who paid 
this consideration, you individually? A. Well, I say the 
firm ; the firm did either while a firm, or I did it later, and 
it became my property. Q. Did you have any correspond- 
ence, or did you notify these brokers of, this transaction? 
A. Yes, sir; and they promised to come forward and take 
up our advances; that is, refund to us what interest we 
had in the mortgage. Q. And you were then to furnish 
a deed? <A. Yes, sir; or we were to settle it up some 
way; they agreed to either buy or sell, and settle the mat- 
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terup. Q. Did they ever make a settlement? A. I do not 
know whether that offer was ever consummated or not; 
we have several along these lines; and whether it was 
ever settled up, I cannot say; it was long drawn out, I 
know that, so I cannot say.” Cross-examination: “dQ. 
How much money did you advance to the broker, that 
was the agent, or the broker of the owner of this mort- 
gage? A. I cannot say, I cannot remember now.” Ap- 
‘parently this transaction is very hazy and uncertain in 
the mind of the witness. His testimony tends to show that 
he does not know the owner of the mortgage; that he is 
uncertain whether he paid anything. If he paid nothing, 
he has nothing. His interest in the matter must depend 
upon the good faith of the transaction. The evidence 
shows that Goold paid $125 to Stull or to Stull Brothers. 
On examination Stull endeavors to show that the $125 did 
not apply on the Ryan loan. Stull testified: “Q. Answer 
my question; have you anything from Mr. Goold to show 
that the money which he remitted you was to be applied 
upon the two loans other than the Ryan loan, and not 
upon the Ryan loan? A. I do not know that I have. 
, * * Q. The amount which you had advanced would 
have been paid, would it not? A. I don’t know whether 
it would have been or not; I don’t remember the amount. 
Q. You said it was about $100, didn’t you? A. That 
is my recollection. Q. He remitted you a draft for $125? 
A. Yes, sir; we canceled and surrendered the coupons to 
offset it.” 

If the foregoing money was paid, then Stull Brothers 
and William Stull had no interest in the premises because 
they had received all the money they claimed to have ad- 
vanced, therefore the district court had a right to find 
against the plaintiff. It would seem that it was bound to 
do so under the evidence. There was no foreclosure shown 
of the trust deed made by George W. Ryan and wife to 
William Stull, trustee. The said trust deed was dated 
October 25, 1887, acknowledged October 28, 1887, and filed 
for record October 28, 1887. William Stull does not claim 
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anything for himself by reason of this trust deed, and 
there is no evidence that he is entitled to anything. 

Whether the delay of 13 years, 5 months, and 25 days in 
filing the quitclaim deed made by the State Loan & Trust 
Company to Stull Brothers, of the date of August 27, 1888, 
was for the purpose of waiting until the statute of limi- 
tations would apply to the trust deed and make the claim 
which it secured uncollectible, we have no testimony, and 
only such suggestions for this unreasonable delay as the 
evidence may furnish, together with the somewhat uncer- 
tain testimony of William Stull, which, however, shows 
that the trust deed had been sold to some person and that 
the claim was held by some person. During all these years 
of the receivership the possession of the land in contro- 
versy rémained in the receiver until it was conveyed to 
Matilda P. Goold. 

In an action having for its object the declaration of a 
trust in land in favor of the plaintiff and the quieting of 
title in him, it is incumbent upon the plaintiff to affirma- 
tively establish an equitable title in himself, and, if he 
fail to do so, the nature of defendant’s title, or the exist- 
ence of any title in defendant, is immaterial. Blodgett 
v. McMurtry, 39 Neb. 210. - 

“The rule is that plaintiff must succeed only on the 
strength of his own title, and not on the weakness of his 
adversary.” 32 Cyc. 13829, and cases cited. 

“Irrespective of his title, possession in defendant is a 
sufficient defense, where plaintiff shows no title in him- 
self.” 32 Cyc. 1844, and cases cited. 

This case was heard in the district court for Keith coun- 
ty. Its opinion is entitled to consideration. Familiarity 
with the witnesses who testified, an acquaintance with the 
parties, and the circumstances attendant upon the case 
give the findings of that court a value which they might not 
have in a case further removed from the journeys of the 
judge. 

The State Loan & Trust Company, through its receiver, 
was in possession of the land in 1909, when the sale was 
made to Mrs. Goold. These facts would seem to make it 
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safe for any purchaser to buy the land and to pay his 
money for it. Stull Brothers permitted Matilda P. Goold 
to expend $2,400 in buying the land and paying for it. 
Stull Brothers allowed the sale to be made and the money 
to be distributed to the creditors. “There is nothing in 
the relation of vendor and vendee by deed executed and not 
executory which will prevent the vendor who may remain 
in possession, or who may afterwards take possession, from 
claiming adversely to the vendee and relying on the stat- 
ute of limitations. The covenant of warranty contained 
in the deed will not defeat title by limitations acquired 
after the deed. Such title is no breach of the covenant, 
which cannot be extended to cover future laches of the 
grantee whereby he loses the title conveyed to him.” 1 
Cyc. 1040. See, also, 1 Cyc. 1041. The statute of limi- 
tations is clearly applicable in this case. 

We think that the judgment of the district court is fully 
justified by the evidence. The testimony of the plaintiff 
fails to make a case, even if there was no question of 
adverse possession. The finding of the district court 
against the plaintiff seems to be warranted because of 
the weakness of the plaintiff’s title, the lack of equity in 
his petition, and on the ground that the statute of limita- 
tions applies, and establishes the right of the defendant 
under the doctrine of adverse possession. We cannot in 
any event say that the finding is wrong. 

The judgment of the district court is 

AFFIRMED. 


Barnes, ROSE and SEpewiIck, JJ., not sitting. 
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CHARLES REYNOLDSON, APPELLEE, V. VIVIAN REYNOLDSON, 
APPELLANT. 


HILED May 29, 1914. No. 17,773. 


1. Marriage: Contract. The contract requisite to the creation of the 
marriage relation need not be expressed in any special manner, or by 
any prescribed form of words, but may be sufficiently evidenced by 
any clear and unambiguous language or conduct. 


: Common Law Marrrace. Evidence examined, its substance 
stated in the opinion, and held sufficient to sustain a finding that, 
when the marriage ceremony was performed between plaintiff and 
defendant, the defendant was the common law wife of one James 
8. Boyer, and therefore was incapable of entering into the marriage 
relation with the plaintiff. 


APPEAL from the district court for Boone county: 
Georcy H. THoMasS, JupcE. Affirmed. 


H. C. Vail and F. J. Mack, for appellant. 


James 8. Armstrong, A. EL. Garten and Frank D. Wil- 
liams, contra. 


BARNES, J. 


Charles Reynoldson commenced this action in the dis- 
trict court for Boone county against Vivian Reynoldson 
for a divorce on the ground of adultery. Before trial the 
action was changed by the plaintiff in an amended pe- 
tition to one for an annulment of the marriage relation 
between himself and the defendant, in which it was al- 
leged that the defendant was the common law wife of 
James 8. Boyer at the time when the marriage ceremony 
between the plaintiff and the defendant took place. A 
trial was had, which resulted in a finding and decree de- 
claring the marriage void and annulling the marriage rela- 
tion between the plaintiff and defendant, and from this 
decree the defendant has prosecuted an appeal. 

The appeal really presents but one question for our de- 
termination, and that is: Was Vivian Reynoldson, at the 


Vou. 96] JANUARY TERM, 1914. 21 
Reynoldson v. Reynoldson. 


time of the marriage between herself and Charles Rey- 
noldson, competent to contract marriage with him? James 
S. Boyer testified that he was manager of the Cody Hotel 
at Cody, Nebraska; that he became acquainted with the 
defendant at McCook, Nebraska, April 18, 1907; that he 
and the defendant were arrested and taken to the state 
penitentiary for safe-keeping; that afterwards, while they 
were confined in the jail at McCook, they occupied the same 
cell, and a marriage contract between them was entered 
into “to live together as man and wife.” He further testi- 
fied that after he had been liberated, and the defendant had 
received a jail sentence, they agreed that after she had 
served her sentence she should go to Red Oak, Iowa; that 
he was to get some money, and after he got it he was to 
go there, and they were to live together as man and wife. 
He said: “I went to Red Oak, Iowa, out to her people’s 
house, got her, and we lived together from that time con- 
tinuously until the 4th of July, 1910, as man and wife.” 
He further testified, in substance, that they lived together 
in various places in Nebraska, Colorado, and Wyoming as 
husband and wife, and held themselves out to be such. 
There is evidence in the record that the defendant reg- 
istered at the Cornland Hotel, Lexington, Nebraska, March 
11, 1909, as Mrs. J. S. Boyer, Sheridan, Wyoming; that 
Boyer also registered, and they occupied the same room.. 
It further appears that the defendant wrote a postal card 
and mailed it at Sterling, Colorado, in which she said: 
“My dear Husband: Everything O. K. Will write to- 
morrow. As ever, V. B.” This card was addressed to 
J. S. Boyer, Scott’s Bluff, Nebraska. On September 31, 
1910, she wrote Boyer a letter from Alliance, Nebraska, 
in which she closed with, “Your wife, Vivian.” It also 
appears that his laundry was marked as follows, “J. 8S. 
B.,” and hers, “V. B.” Her umbrella was marked with 
the same initials. On cross-examination the witness Boyer 
further testified in relation to the marriage contract as 
follows: “She said, * * * ‘You will go away and 
leave me, being that I am in custody; and that you have 
come clear;’ and I told her that I wouldn’t, and we agreed 
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* #* * to live together as man and wife, and represent 
ourselves as the same. Q. You agreed to that at that 
time? A. At that time; yes, sir. * * * Well, she said 
that she would agree to it.” 

A. Bauman, jr., ex-sheriff of Dodge county, testified that 
while sheriff, and shortly after the trouble at McCook, as 
related by J. S. Boyer, he detained Boyer and Vivian Boyer 
at Fremont, but released them in a few moments; that she 
did most of the talking. She told the witness that Boyer 
was her husband. 

J. C. Cook testified, in substance, that he was county 
attorney at the time testified to by sheriff Bauman, and 
he interrogated Mr. and Mrs. Boyer as follows: “I asked 
her what relation she was to this man, and she said this 
man was her husband.” 

Mrs. Mary Weisbrod testified that she was running a 
rooming house at Sterling, Colorado, for a good many 
years; that Mr. Boyer and a lady as his wife stopped at 
her rooming house for two or three weeks. She identified 
Boyer and the defendant in this case as the parties, and 
testified that while they were at her house they conducted 
themselves properly. She said: “I never had a quieter 
couple in my house.” On cross-examination the witness 
testified that they purported to be husband and wife. 

William Weisbrod testified that he had a rooming house 
in Sterling, Colorado; that he knew J. S. Boyer and his 
wife; that their conduct while they were at his house was 
as a perfect lady and gentleman so far as he knew. 

Ella Hague testified that she kept a rooming house at 
Sterling, Colorado; that she had been acquainted with 
J. S. Boyer and his wife, indicating the defendant in this 
suit; that they had a room at her house, and represented 
themselves to be Mr. and Mrs. Boyer. “Mr. J. S. Boyer, 
I believe is his initials, and Vivian Boyer.” She testi- 
fied that Mrs. Boyer came to her house first, and repre- 
sented herself to be Mrs. Boyer. Several other witnesses 
testified to the same effect, and each one of them spoke of 
the good character of both Mr. and Mrs. Boyer while they 
were at Sterling, Colorado. 
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The evidence of these witnesses covered a period of 
about one year immediately following the time when the 
marriage contract was entered into at McCook, Nebraska. 
There was testimony of a witness at Grand Island, Ne- 
braska, that while Boyer and the defendant were living 
at that place they represented themselves as husband and 
wife, and so registered at the different boarding houses 
and hotels. Similar testimony was produced from wit- 
nesses in Kearney, Nebraska, Lexington, Nebraska, and 
Gothenberg, Nebraska. One Cullom, a merchant at Go-. 
' thenberg, testified, in substance, that Mrs. Boyer came 
into his store and introduced herself; that she priced some 
rugs, furniture and carpet; that at that time he said he 
was selling under the instalment plan, and she stated that 
she would have her husband come in; that he had known 
Boyer and the defendant for about three years, and that 
he had never known the lady under any other name than 
Mrs. Boyer; that she introduced herself as Mrs. Boyer, 
and that he had always known her by that name; that Mr. 
Boyer usually paid the bills. 

Mrs. Mary Cullom testified that she first met Mr. Boyer 
about 8 years ago when he was buying horses; that she met 
the defendant as the wife of Boyer; that she was called 
Mrs. Boyer, and told the witness she had been married for 
15 years; that she never doubted the fact that Boyer and 
the defendant were husband and wife. 

On the other hand, the defendant denied that she was 
the Wife of J. S. Boyer, and testified that she was generally 
known as a sporting woman, and that Mr. Boyer was gen- 
erally known as her companion, getting trade for her. 
She admitted, however, that they had registered at hotels 
as husband and wife, and there is considerable evidence 
in the record supporting the testimony of the defendant. 

It also appears that James S. Boyer prosecuted an ac- 
tion in the district court for Cherry county, Nebraska, 
against the defendant in this case for a divorce; that she 
made no appearance in that action; anda decree ’ was ren- 


dered in favor of Boyer and against the defendant dur- 
96 Neb. 18 
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ing the pendency of the present suit. The decree in that 
ease was introduced in evidence in the instant suit over 
the objections of the defendant, who contends that this 
evidence was incompetent, and proved nothing as to the 
question of defendant’s common law marriage with Boyer, 
while, on the other hand, it is contended by the plaintiff 
that this evidence was competent, and settled the status 
of the parties thereto. As we view the question, it is 
not at all necessary to decide that the evidence was com- 
petent. The testimony without this was ample and suffi- 
cient to prove the common law marriage of defendant and 
James 8. Boyer, and, as the court was supposed to con- 
sider only competent evidence, its reception in any event 
could only amount to error without prejudice. 

There is also testimony in the record which shows that 
when Boyer was unable to furnish the defendant with 
money she abandoned him, and took up with a man named 
Henry Doggett. It appears that in a short time she and 
Doggett learned of the desirability of the plaintiff, Rey- 
noldson, aS a party with whom marriage might be con- 
tracted, and that Reynoldson was induced to go to Colum- 
bus, and see “a good, honest girl who wanted to marry a 
good man and a home;” that upon his arrival there he 
was met by the defendant, who called herself Vivian De- 
vere, and he was induced to marry her. It appears that 
she soon brought dishonor to the plaintiff’s home and scan- 
dalized the community where they resided. She brought 
her paramour, Doggett, and a vile woman and other boon 
companions to his home, where they were guilty of Such 
conduct that this action was commenced. 

We find that the record clearly shows that, when the 
marriage ceremony was performed between plaintiff and 
defendant, she was the common law wife of James S. 
Boyer, and was not competent to enter into a marriage 
contract with the plaintiff. University of Michigan v. 
McGuckin, 62 Neb. 489; White v. White, 82 Cal. 427, 7 
L. R. A. 799; Haton v. Haton, 66 Neb. 676; Bailey v. State, 
36 Neb. 808; Coad v. Coad, 87 Neb. 290. 


Vou. 96] JANUARY TERM, 1914. 2% 


Trudeau v. Fischer. 


or 


As we view the record, the decree of the district court 
was right, and is 
AFFIRMED. 


MARGARET TRUDEAU, APPELLEE, V. EDWARD H. FISCHER, 
SHERIFF, ET AL., APPELLANTS. 


Firep May 29, 1914. No. 17,489. 


1. Deeds: Construcrion. The instrument set forth in the opinion 
held to be more than a quitclaim deed and to convey by apt words all 
the right, title and interest of the grantor in certain real estate 
devised to him by the will of his father. 


2. Judgment Lien. After this deed was made, a transcript of a judgment 
against the grantor was filed in the office of the clerk of the district © 
court for the purpose of securing a lien upon his real estate. Sub- 
sequently he became the owner, by survivorship under the will, of a 
further interest in the real estate. Held, That his title and interest 
derived by virtue of the will, together with his right of survivorship, 
had passed to his grantee, and that the filing of the transcript and 
the issuance of an execution did not create a lien thereon. 


AprEAL from the district court for Otoe county: 
Harvey D. Travis, Jupcrn. Affirmed. 


Andrew P. Moran, for appellants. 
Paul Jessen, contra. 


LETTON, J. 

This action was brought to procure an injunction against 
the levy of an execution upon an undivided interest in 
160 acres of land as the property of John Trudeau. A 
permanent injunction was granted, and defendants ap- 
peal. 

Nelson Trudeau died on January 6, 1897, leaving sur- 
viving him Margaret Trudeau, his wife, and seven chil- 
dren, Laura, Olive, Annie, Nellie, John, Charlie and Mag- 
gie. He left a will which was duly probated and allowed. 
If construed as plaintiff contends it should be, five of the 
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children of Nelson Trudeau acquired a fee simple title to 
the tract of land levied upon. This they afterwards con- 
veyed to their mother, the plaintiff in this case. 

Defendants’ position is that the provisions of the will — 
prevent a fee simple title from vesting, and that upon the 
death of any one of the children at any time without issue 
the share of that child went to the surviving children of 
Nelson Trudeau. Without entering into an extended dis- 
cussion, we are of opinion that whichever horn of the di- 
lemma is taken the judgment of the district court should 
be sustained. If the children took a title in fee, then the 
plaintiff has acquired that title. If they did not take a ti- 
tle in fee, the facts hereinafter set forth show that what- 
ever title John Trudeau acquired by virtue of the death of 
his brother Charles and sister Maggie, and his survivorship 
under the will, he conveyed during his lifetime to his 
sister Laura, and the plaintiff has received the same by 
conveyance from her. 

John Trudeau, one of the children and devisees, mar- 
ried Emma Vette, who afterwards obtained a divorce from 
him, and procured in that action a judgment of $1,000 
alimony for the support of herself and their infant son. 
A transcript of this judgment was filed in the office of the 
clerk of the district court for Otoe county in May, 1903. 
The execution, the enforcement of which was enjoined in 
this action, was issued on this judgment. Mrs. Trudeau 
afterwards married one Ruge, and she is the real party in 
interest in this case as execution creditor. Maggie Tru- 
deau, one of the devisees, died testate and without issue 
about April 8, 1908, leaving her interest in the real estate 
to her mother: Charles Trudeau, another of the devisees, 
died intestate without issue about July 9, 1904. Before 
his death he transferred all right, title and interest he had 
in the real estate, describing it specifically, to his sister 
Olive E. Ahsan. ; 

On July 9, 1908, John Trudeau, for an expressed con- 
sideration of $1,850, executed a conveyance to his sister 
Laura Straub, reciting that he “has granted, conveyed, 
released, remised, and quitclaimed, and by these presents 
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do grant, convey, remise, release and forever quitclaim 
unto the said party of the second part, and to her heirs 
and assigns forever, all his right, title, interest, estate, 
claim and demand, both at law and in equity, of, in and to 
the following described real estate situated in Berlin pre- 
cinct, Otoe county, and state of Nebraska, to wit: All his 
right, title, emoluments, interest, claim and demand of all 
kind and nature, granted and conveyed by the last will and 
testament of Nelson Trudeau, deceased, to this said 
grantor by said instrument now on file and of record in 
the county judge’s office in said county and state, my in- 
tention being to convey both at law and in equity all of 
my interest and claims and demands in said estate for the 
above named consideration which has been fully paid.” 
This deed was recorded on July 15, 1908. Suit was after- 
wards brought by the judgment creditor, Mrs. Ruge, to 
set it aside, but the court found, after issue joined, and 
trial had, that the deed was valid, was made in accord- 
ance with a contract made in 1897, and was not subject 
to the judgment lien. Mrs. Straub, however, disclaimed 
any right to any interest which John Trudeau “may have 
had or may now have * * * ag an heir or devisee of 
Maggie Trudeau, deceased,” and limits her claim to the 
interest which he had on November 25, 1897, as devisee 
and legatee of Nelson Trudeau, deceased. 

In August, 1905, Laura Straub and all the other living 
children of Nelson Trudeau conveyed the land to Olive 
E. Ahsan, and she conveyed the same to the plaintiff. 

Plaintiff contends that, if John Trudeau took any in- 
terest under the will by survivorship on the death of 
Charles and Maggie, it passed to his grantee by the deed 
previously made. This instrument was more than a quit- 
claim. It conveyed by apt words all the interest in his 
father’s estate which John was, or could. be, entitled to 
under the will, which, of course, included his right of sur- 
vivorship. After its execution the share of the estate de- 
vised to Charles and Maggie came to him by virtue of the 
terms of the will, and passed eo instante by his former 
deed to Laura. Rev. St. 1913, secs. 6192, 6193. The 


278 NEBRASKA REPORTS. [Vou. 96 


State, ex rel. Martin, v. Howard. 


case is ruled in this respect by Ford v. Agvelson, 14 Neb. 
92, which is not so strong in its facts as this. Hagensich 
v. Castor, 538 Neb. 495. His entire interest in the estate 
had passed before the filing of the transcript. The dis- 
claimer of Mrs. Straub only extended to the estate he 
might take as an heir or devisee of Maggie Trudeau, at 
her decease, but as he took under the will of his father, 
and not as her heir or devisee, this had no application to 
the interest which came by the devise from his father. 
Plaintiff, having acquired from his grantees all that John 
Trudeau had to convey before any lien attached, was en- 
titled to the injunction. 

The judgment of the district court is 

AFFIRMED. 
Fawcert, J., not sitting. 


STATE, EX REL. Grant G. MARTIN, ATTORNEY GENERAL, ET 
AL., RELATORS, V. WILLIAM B. HOWARD ET AL., RESPOND- 
ENTS. 


STATS, EX REL. WILLIAM B. Howarp, AUDITOR OF PUBLIC 
ACCOUNTS, RELATOR, V. LAWSON G. BRIAN ET AL., 
RESPONDENTS. 


Finep May 29, 1914. Nos. 18,175, 18,213. 


1. Constitutional Law: Insurance Cope: VauipiTy. A comprehensive act 
of the legislature, such as chapter 154, laws 1913, commonly known 
as the ‘‘Insurance Code,’’ consisting of 11 articles and 183 
sections, the evident purpose of its enactmént being to cover and 
codify the law upon the whole subject of insurance, will not be 
held invalid for the reason that a portion of a proviso to one section 
was not correctly copied into the enrolled bill which was signed by 
the officers of the legislature and by the governor, or on account of 
the inclusion in another section of an invalid minor provision, when 
it does not appear that the defective portions constituted the induce- 
ment to the passage of the act, and when the objectionable parts may 
be eliminated and still leave an enforceable law which expresses the 
legislative will. 
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: DELEGATION OF LEGISLATIVE PowrR. ‘‘In order to justify the 
courts in declaring invalid as a delegation of legislative power a 
statute conferring particular duties or authority upon administra- 
tive officers, it must clearly appear beyond a reasonable doubt that 
the duty or authority so conferred is a power that appertains exclu- 
sively to the legislative department, and the conferring of it is not 
warranted by the provisions of the constitution.’’ State v. Atlantic 
C. L. BR. Co., 56 Fla. 617. 


Insurance: STanDARD ForM OF Pouicy: CONSTRUCTION, OF STATUTE. 
By the terms of the act the insurance board created thereby is di- 
rected to prepare a form of fire insurance policy ‘‘as nearly as prac- 
ticable in the form known as the New York standard.’’ Many pro- 
visions are contained in other sections of the act denying contract 
provisions contained in the New York standard form, and permitting 
others not so contained. Held, That it was the intention of the leg- 
islature that the New York form should be adopted as the basis of 
the insurance contract, and that the words ‘‘as nearly as practicable’’ 
should be construed to mean ‘‘as nearly as practicable’’ considering 
all other provisions contained in the insurance code which are in- 
consistent with or modify the provisions of the New York standard 
form. 


7 : CONSTITUTIONALITY. The duty of the board 
in this regard is to’ arrange and prepare in proper form the form 
of contract required under this statute, omitting all provisions of 
the New York form which are in conflict with the provisions of the 
code. Its duties are, therefore, ministerial or administrative, and 
not legislative, and the section imposing the duty is not an uncon- 
stitutional delegation of legislative power. 


: Vauipiry or Srarure. That portion of the section 
referred to which provides that the New York form shall be used 
as it ‘‘may be hereafter’’ constituted is invalid, because its effect 
would be that the future action of the legislature of another state 
would govern and control the duties of officials in this state, and would 
require legislative action by the board. 


Constitutional Law: INsuRANCE CopE: Rates. Sections 147, 148 and 


‘149 of the act in question, permitting the establishment of maximum 


rates of premium for surety and fidelity companies under certain 
circumstances by the insurance board, are not void on account of 
taking property without due process of law, or as being an unlawful 
delegation of legislative power. 


: DELEGATION OF LeEGisLaTive Power. ‘‘ Authority to make 
rules and regulations to carry out an expressed legislative purpose, 
or for the complete operation and enforcement of a law within desig- 
nated limitations, is not an exclusively legislative power. Such au- 
thority is administrative in its nature, and its use by administrative 
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officers is essential to the complete exercise of the powers of all the 
departments.’’ State v. Atlantic C. L. R. Co., 56 Fla. 617. 


: PRESUMPTIONS: INSURANCE BoarD. The court, in an action 
brought by a public official and member of the board created by the 
law, will not anticipate, for the purpose of declaring a law uncon- 
stitutional, that the acts of the board, to which is committed its ad- 
ministration, will in the future infringe upon the rights of others, 
or deprive persons of property without due process. 


9. Foreign Corporations: LrGisLaTive ConTrou. The state may impose 
such conditions and limitations as it sees fit upon foreign corporations 
seeking the privilege of doing business in this state. 


No. 18,175. Original application for a writ of man- 
damus to compel respondents to deliver to the insurance 
commission the records of the insurance department. Writ 
allowed; and, on motion to recall writ, motion overruled. 


Grant G. Martin, Attorney General, for relators. 


Stout, Rose & Wells and Wilmer B. Comstock, for re- 
spondents. : 


No. 18,213. Original information in quo warranto to 
oust respondents from the insurance commission. Pro- 
ceedings dismissed. 


Stout, Rose & Wells and Wilmer B. Comstock, for re- 
lator. 


Grant G. Martin, Attorney General, for respondents. 


Burkett, Wilson & Brown, E. C. Strode, W. O. Temple 
and J. H. Broady, amici curie. 


Lerron, J. 

This is an original information in quo warranto brought 
to oust the governor of the state and the attorney general 
from the positions of members of the state insurance board, 
and to oust Lawson G. Brian from the office of secretary 
of such board, to which he was appointed by the officers 
named, acting as the insurance board. The relator is the 
auditor of public accounts. He claims the right to ad- 
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minister the insurance department by virtue of the stat- 
utes which were in force when he assumed his office. The 
respondents admit that at the time he became state au- 
ditor he was charged with the administration of the in- 
surance department of the state, with the custody of the 
records, books and accounts of that department, and the 
safe keeping of deposited securities, and that he took 
charge of and administered this department until on or 
about the 19th day of July, 1913. They claim to hold the . 
office called in question by virtue of an act passed and ap- 
proved upon April 18, 1913, and popularly known as the 
‘New Insurance Code.” The relator maintains that this 
act is in conflict with the constitution and void for a num- 
ber of reasons, which will be considered in the order in 
which they are presented in the relator’s brief. 

The title to the act the validity of which is attacked in 
this proceeding is “An act to provide for the organiza- 
tion and government of insurance companies and to regu- 
late, supervise and control the business of insurance in 
Nebraska, to provide penalties for its violation, to provide 
for an insurance board and define its duties and powers, 
and to repeal chapter 31 of the Revised Statutes of 1913, 
being chapter 24 of Cobbey’s Annotated Statutes of Ne- 
braska, for 1911 (C. 8., ch. 16, secs. 1-14; ch. 43; ch. 28, 
sec. 47) and all acts and parts of acts in conflict there- 
with.” It was introduced in the senate as Senate File 
No. 364 and is chapter 154, laws 1913. 

The act is divided into 11 articles. Article I is con- 
cerned with definitions alone, and occupies nearly three 
pages of text. Article II provides for a state insurance 
board, and prescribes its constitution, powers and duties. 
Article III is taken up with general provisions. Article 
IV treats of kinds of insurance and organization of com- 
panies. Article V covers the subject of reserves. Article 
VI: Standard Forms and Provisions. Article VII: Gen- 
eral Provisions Covering Fire Companies. Article VIII: 
General Provisions Governing Life, Health and Accident 
Companies. Article [X: Assessment Associations. Ar- 
ticle X: Miscellaneous Provisions. Article XI: Frater- 
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nal Insurance. The whole act consists of 183 sections. 
The evident purpose of the enactment was to cover and 
codify the whole subject of insurance in every phase, to 
embody necessary reforms, and to substitute a harmonious 
arrangement in orderly sequence for the badly arranged 
mass of insurance legislation which formerly appeared up- 
on the statute books. 

By this act a state insurance board is created, “which 
shall consist of the governor, who shall be ex officio chair- 
man thereof, the auditor of public accounts, and the at- 
torney general, a majority of whom shall constitute a 
quorum.” This board is given general Supervision, con- 
trol and regulation of insurance companies of all kinds, 
and of the business of insurance in Nebraska. It is also 
provided that immediately upon the taking effect of the 
act the auditor shall surrender to the state insurance 
board all the records, books, blanks, reports and other 
property pertaining to insurance and the insurance depart- 
ment, together with all the securities and properties of in- 
surance companies now held by him, and the board was 
authorized to elect and.appoint with other officers “a sec- 
retary of the board, who shall be known and styled herein 
as ‘Insurance Commissioner.’ ” 

After the act took effect the auditor refused to assemble 
with the other members of the insurance board or take 
any part in its deliberations, and refused to deliver to 
Lawson G. Brian, the insurance commissioner appointed 
by the board, the records, books, blanks, securities and 
other property held by him by virtue of former statutes. 
In July, 1918, an application for a peremptory writ of 
mandamus to compel him and subordinate officers of his 
department to deliver such books and securities to the 
board was granted by this court and complied with by 
him. A motion was afterwards filed by him to vacate the 
peremptory writ. This motion is now pending. In Au- 
gust, 1913, this action in quo warranto was begun. The 
same points are urged in both cases by the auditor, who 
is relator in the guo warranto case, and respondent in the 
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mandamus proceedings. Both cases, therefore, will be con- 
sidered and disposed of in this opinion. 
_ Coming now to the contention of the relator, it is first 
claimed that the act in the form in which it was enrolled 
and presented to and approved by the governor did not 
pass either house of the legislature, and that it is void for 
that reason. It is alleged that when the bill was finally 
agreed to by the senate and house, in its provisions with 
reference to the governing body of fraternal beneficiary 
associations, it was “provided, that the elected members 
shall not have less than three-fourths of the vote, nor less 
than the votes required to amend its constitution and by- 
laws,’ but that after the bill had been agreed to and 
passed, the enrolling clerk or clerks, either through fraud 
or error, materially altered and radically changed the pro- 
viso to read, as follows: “Provided, that the elected mem- 
bers shall have not less than nine-tenths of the vote nor 
less than the vote required to amend its constitution ;” 
and as so enrolled and presented to the governor this pro- 
viso was never agreed to or passed by the legislature of 
either house; that it was only through the appointment of 
a conference committee, and the approval and recommen- 
dation of that committee in fixing the ratio of the vote of 
elected members to that of the total governing body at 
three-fourths, that the houses were able to agree upon its 
passage, and that the agreement upon this ratio was a ma- 
terial inducement to the passage of the act. 

Section 1, ch. 47, laws 1897 (Ann. St. 1911, sec. 6635), 
provides: “A fraternal beneficiary association is hereby 
declared to be a corporation, society or voluntary associa- 
tion, formed or organized and carried on for the sole bene- 
fit of its members and their beneficiaries, and not for 
profit. Each such society shall. have a lodge system, with 
ritualistic form of work and representative form of gov- 
ernment.” This provision, with the word “society” sub- 
stituted for the word “association” as the fourth word, 
formed section 156 of the new act when first introduced. 
The evidence shows that it was amended in the senate 
by adding: “Any such society shall be deemed to have a 
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representative form of government when it shall provide 
in its constitution and laws for a supreme legislative or 
governing body composed of representatives elected either 
by the members, or by delegates elected directly or indi- 
rectly by the members, together with such other members 
as may be prescribed by its constitution and laws; pro- 
vided, that the elected members shall constitute three- 
fourths in number, and have not less than nine-tenths of 
the vote, nor less than the votes required to amend its 
’ constitution and laws,” etc. The bill passed the senate 
with this and many other amendments. Many amend- 
ments were made in the house. A conference committee 
was appointed, who agreed in their report, and as finally 
adopted by the house and senate the first proviso to sec- 
tion 156 should read: “Provided, that the elected mem- 
bers shall constitute three-fourths in number, and have 
not less than three-fourths of the vote, nor less than the 
votes required to amend its constitution and laws,” ete. 
In the enrolled bill which was actually signed by the offi- 
cers of the legislature and approved by the governor this 
portion of the proviso reads: ‘Provided, that the elected 
members shall have not less than nine-tenths of the vote, 
nor less than the votes required to amend its constitution 
and laws.” 

It seems clear from the changes made in its progress that 
the discrepancy is a mere clerical error, and that the en- 
rolled bill as presented to the governor, so far as con- 
cerned this proviso, did not express the legislative will. 
The governor is a part of the law-making department, but 
his approval of that which never in fact passed the legis- 
lature can give it no vitality. Neither can the true intend- 
ment of that which actually was enacted by the legisla- 
ture be given force and validity (except under circum- 
stances provided for in the constitution) unless it has met 
the approval of the governor. For these reasons, we are 
of opinion that the portion of the proviso that the elected 
members “shall have not less than nine-tenths of the vote, 
nor” was not enacted in accordance with the requirements 
of the constitution, and is of no effect. 
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Can it with reason be said that this was the inducement 
to the passage of the act, and that for this omission the 
whole act should be declared void? It has consistently 
been the doctrine and practice of this court in cases where 
the validity of an act of the legislature governing a whole 
subject, and practically codifying the law thereon, is at- 
tacked because of defective provisions, and it is not clear 
that the defective section, subdivision or proviso was the 
jnducement to the passage of the whole act, and it appears . 
that the objectionable portion may be eliminated without 
interfering with the general scope and purpose of the leg- 
islation, that the whole act will not be held invalid on that 
account, but that, if the valid and invalid parts are so in- 
termingled that they cannot be separated and leave an 
enforceable law expressing the legislative will, the whole 
act will fall. State v. Adams Fapress Co., 85 Neb. 25; 
State v. Junkin, 85 Neb. 1; State v. Fleming, 70 Neb. 529. 
[Tt would indeed be a serious addition or omission which 
would justify a court in declaring the whole scheme of 
legislation void. We are of opinion that, since the omis- 
sion of the defective portion of the proviso, to wit, “not 
less than nine-tenths of the vote, nor,” leaves the portion 
of the law relating to fraternal beneficiary associations 
unambiguous and enforceable, the whole act may stand. 

It is next contended that sections 100 and 188 of the © 
act are invalid because they attempt to confer legislative 
authority upon the insurance board. Section 100 provides: 
“No fire insurance company shall issue any fire insurance 
policy covering any property or interest therein in this 
state other than on a form prescribed by the insurance 
board as nearly as practicable in the form known as the 
New York standard as now or may be hereafter consti- 
tuted, except as follows.” Then follows subdivisions from 
1 to 10 authorizing and permitting insurance companies, 
at their option, to write or print in the policies a large 
number of other stipulations not contained in the New 
York standard form, and permitting combination poli- 
cies including loss by fire, hail, lightning and tornado 
_to be written. Section 138 provides: “No insurance pol- 
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icy or certificate of any kind shall be issued or delivered in 
this state unless and until a copy of the form thereof has 
been filed with the insurance board and approved by it.” 

It is insisted, under the authority of O’Neil v. Amert- 
can Fire Ins. Co., 166 Pa. St. 72, 26 L. R. A. 715; Ander- 
son v. Manchester Fire Assurance Co., 59 Minn. 182; Dow- 
ling v. Lancashire Ins. Co., 92 Wis. 63, 31 L. R. A. 112; 
King v. Concordia Fire Ins. Co., 140 Mich. 258, that pro- 
visions in a statute authorizing and directing the insur- 
ance commissioner to prepare a standard form of policy 
surrender to the commissioner the function of legisla- 
tion, and are void for that reason. In O’Neil v. Ameri- 
can Fire Ins. Co., supra, the court, after defining the words 
“legislative power” to mean “the power or authority, un- 
der the constitution or frame of government, to make, alter 
and repeal laws,” state that this is a power that cannot 
be delegated, and, after examining a number of the cases 
in that state, say: “The effect of our cases is to settle 
firmly the rule that the law must be complete in all its 
terms and provisions when it leaves the legislative branch 
of the government, and that nothing must be submitted 
to the judgment of the electors or other appointee of the 
legislature except an option to become or not to become 
subject to its requirements:and penalties.” The law at- 
tacked in that case directed the insurance commissioner 
to prepare “a printed form in blank, of a contract or pol- 
icy of fire insurance, together with such provisions, agree- 
ments or conditions as may be indorsed thereon or added 
thereto and form a part of such contract or policy; and 
such form when filed shall be known and designated as the 
standard fire insurance policy of the state of Pennsylva- 
nia.” Another section made the use of this standard form 
obligatory upon fire insurance companies doing business 
in the state after a certain date, and provided penalties 
for failure to do so. The principal reasons given by the 
court for declaring the act unconstitutional were: (1) 
It does not fix the terms and conditions of the policy. (2) 
It delegates the power to prescribe its form and condi- 
tions to a single individual. (8) The appointee is not 
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named, but is the person who may happen to be insur- 
ance commissioner at the time the form is to be prepared. 
(4) The form “does not become part of the statute in fact, 
is not recorded in the statute book, and no trace of it can 
be found among the records of either branch of the legis- 
lature.” (5) “The appointee had until the following No- 
vember to prepare and file the form of policy over which 
when filed the legislature had no control whatever. They 
did not consider, they had no knowledge of, the form 
which they required all companies doing business in the 
state to adopt, and the use of which they compelled by 
heavy penalties.” 

It will be seen that the reasons given by the court for 
its decisions do not apply to the Nebraska act. The form 
of insurance policy which the legislature adopted, known 
as the New York standard, is a definite and well-known 
form of contract. Its characteristics, terms and condi- 
tions are known and recognized by the legislature of New 
York and other states, and are familiar to all carrying on 
the business of fire insurance. 

In addition to the provisions embodied in the New York 
form, a large number of other conditions and limitations 
upon the contract specified in the statute may be added 
by the insurance companies at their option. The insurance 
board is not vested with the power to forbid or in any- 
wise interfere with any of these provisions. As to all 
these matters the statute leaves the companies unfettered, 
and does not confer upon the insurance board any legisla- 
tive powers whatever. The only matter in which any dis- 
cretion in this regard is left.to the board is that the form 
it is required to prepare shall be “as nearly as practicable 
in the form known as the New York standard, as now or 
may hereafter be constituted.” This is an exceedingly nar- 
row limitation which was no doubt inserted in order that 
the form of the New York policy might be modified so as 
to conform to a number of other provisions in the act 
which would be inconsistent with it if copied in its origi- 
nal form. 
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In contradistinction and antithesis to the objectionable 
provisions of the Pennsylvania statute, this act (1) fixes 
the terms and conditions of the policy; (2) does not dele- 
gate the power to a single individual; (3) the insurance 
board is not given unlimited power, but, as we construe 
the act, is confined to the code provisions in preparing the 
form of policy; (4) the form of the policy is, in fact, “re- 
corded in the statute book” in the form of the well-known 
New York standard and modifications contained in the 
act; and (5) the legislature did consider and had knowl- 
edge of the form which they required the insurance com- 
panies to adopt. 

In Wisconsin and Minnesota the insurance conimissioner 
was required by a special statute, not forming a part of a 
general act or code regulating the business of insurance, 
to prepare and adopted a printed form of fire insurance 
policy, “and such form shall, as near as the same can be 
made applicable, conform to the type and form of the New 
York standard fire insurance policy, so-called and known; 
provided, however, that five days’ notice of cancelation by 
the company shall be given, and provided, that proof of 
loss shall be made within 60 days after a fire.” He was 
authorized to call upon the attorney general for assistance 
in its preparation, and it was made the duty of the attor- 
ney general to assist him in the work. After the forms had 
been prepared and put in use, an action was begun in each 
of these states by a policyholder who bad suffered a loss. 
In the Wisconsin case the standard form which was used 
provided that the policy should be void if it insured per- 
sonal property being, or to. become, “incumbered by a 
chattel mortgage,” and provided that no representative of 
the company could waive any of the provisions or con- 
ditions of the policy, unless the waiver was written there- 
upon. The court held that a parol waiver was sufficient 
to allow the insured to recover, because the act permitting 
the insurance commissioner to prepare a standard form of 
policy was void. 

In the opinion the Wisconsin court said it was impos- 
sible to adopt the New York standard without repealing 
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the valued policy law and the general insurance law, as 
well as other provisions for the cancelation of policies, 
proofs of loss, etc. The act did not contain a repealing 
clause. It provided that the policy should “conform to 
the type and form of the New York standard,” and the 
court say: “Had the commissioner wholly declined to 
prepare, approve, and adopt any form whatever, it would 
not have been possible to carry into effect so imperfect 
or uncertain an enactment, or to transact business un- 
der it.” Within the lines indicated, a discretion was re- 
posed in the commissioner as to the form of the policy 
which embodied the existence of the contract, and which 
was to have the sanction and force of law. The effect 
clearly was to transfer to him bodily the legislative power 
of the state on that subject. “Conceding that the legisla- 
ture might have adopted the New York form as an en- 
tirety by the use of general language, it is evident that the 
proposed form, to conform ‘as near as can be to the form 
adopted in New York,’ involved a duty equivalent to that 
of revision, which it cannot be contended could be dele- 
gated, except subject to legislative approval,’ and held 
that the objection that the form had not received the leg- 
islative sanction was fatal, citing the Pennsylvania and 
Minnesota cases. Dowling v. Lancashire Ins. Co., 92 Wis. 
63, 31 L. R. A. 112. 

The Minnesota court took the same ground, and held 
there was not such a distinction between the Minnesota 
statute and that of Pennsylvania as to take away from 
the insurance commissioner the power to insert in the 
standard form such provisions as he saw fit, and that the 
act attempted to clothe him with power to enact a general 
law prescribing the provisions and conditions which 
should and should not be inserted in a policy of insurance. 

The Michigan statute considered in the case of King v. 
Concordia Fire Ins. Co., 140 Mich. 258, was subject to 
the same objections as the Pennsylvania act, since it gave 
the sole power to the insurance commission to prescribe 
the form, and made no reference to any standard form 

96 Neb. 19 
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already in existence. We have no fault to find with the 
opinion in this case, or with that of the supreme court of 
Pennsylvania. It will be observed that in both the Minne- 
sota and Wisconsin cases the form prepared by the in- 
surance commissioner contained provisions not in the 
standard form, which militated against the interests of 
the insured, and the decision of the court holding the in- 
surance commissioner had no power to prepare a stand- 
ard form prevented a forfeiture in each case. It may also 
be noted that the words of the Minnesota and Wisconsin 
statutes, providing that the form “shall, as nearly as can 
be made applicable, conform to the type and form of the 
New York standard fire insurance policy,” are contained 
in an act which was concerned with that subject alone, 
and the words “as nearly as can be made applicable” could 
have no reference to any other provisions in that act. 

The act which we are now considering consists of nearly 
200 sections. Scattered throughout there are sections 
which are inconsistent with the New York standard fori, 
such as the provisions in section 49 which prohibit the in- 
sertion in any policy of a stipulation “that such policy : 
shall be coustrued according to the laws of any other state 
or country, or any provision limiting the time within 
which an action may be brought to less than the regular 
period of time prescribed by the statute of limitations of 
this state, unless otherwise prescribed by this act,” and 
the provision in section 74 providing for valued policies. 

We are of the opinion that it was the intention of the 
legislature that the New York form should be adopted as 
the basis of the insurance contract, and that the words 
“as nearly as practicable” should be construed to mean as 
nearly as practicable considering the other provisions con- 
tained in the insurance code which in anywise are incon- 
sistent with or modify the provisions of the New York 
standard form of contract. By this construction, the board 
is not allowed to legislate, but only to arrange and prepare; 
the powers given are delegable by the legislature, and the 
sections attacked are valid. Aetna Life Ins. Co. v. Hardi- 
son, 199 Mass. 181. If the language of a statute is suscep- 
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tible of a reasonable construction which will uphold its con- 
stitutionality, it is the duty of the court to adopt such con- 
struction, if at all consistent with common sense and rea- 
son. 

That portion of the section which provides the form 
shall be used as it “may be hereafter” constituted is too 
indefinite and uncertain to be valid. It would leave the 
form to the future action of the New York legislature or 
insurance commissioner, is surplusage, unconstitutional, 
and void. ae 

Sections 147, 148 and 149 of the act are assailed upon 
three grounds: (1) Because it is said they delegate leg- 
islative functions; (2) because they fix the compensation 
of a personal risk or a private risk; and (3) because 
the subject matter of the sections has been condemned by 
a specific determination in the circuit court of the United 
States for the district of Nebraska. These sections are 
concerned only with the rates of premium charged by 
surety and fidelity companies transacting business within 
this state, permit the insurance board, when a necessity 
arises, to fix a maximum schedule of rates or premium to 
be charged upon insurance contracts of the nature speci- 
fied, and further provide that it shall.be unlawful for any 
fidelity or insurance company to charge or receive any 
greater rates than those so fixed. A penalty is provided 
if any officer, agent or inspector violates these provisions. 
While in the case of the American Surety Co. v. Shallen- 
berger, 183 Fed. 636, the United States circuit court for 
this district adjudged like provisions in a former statute 
of this state to be in violation of the Fourteenth amend- 
ment to the constitution of the United States, in the very 
recent case of German Alliance Surety Co. v. Barnes, 189 
Fed. 769, the district court of the United States, and the 
supreme court of the United States, in the same case, re- 
ported under the title of German Alliance Surety Co. v. 
Lewis, 233 U. 8. 389, reached the conclusion that the pro- 
visions of the Kansas statute permitting the superintend- 
ent of insurance of that state to fix maximum rates 
upon fire insurance policies were valid. The question 


292 NEBRASKA REPORTS. [VoL 96 


State, ex rel. Martin, v. Howard. 


how far, under the constitution of the state of Ne- 
braska, and of the constitution of the United States, a leg- 
islative or administrative officer appointed by the legis- 
lature may regulate contracts of insurance and fix a maxi- 
mum rate of premiums or charges is one of first impres- 
sion in this state, and is of far-reaching importance. The 
Kansas statute provided for the filing of schedules of rates 
by every fire insurance company doing business in that 
state, and that, “when the superintendent of insurance 
shall determine that any rate made by an insurance com- 
pany in this state is excessive or unreasonably high, or 
that said rate is not adequate to the safety or soundness 
of the company granting the same, he is authorized to di- 
rect said company to publish and file a higher or lower 
rate, which shall be commensurate with the character of 
the risk, but in every case the rate shall be reasonable.” 
The collection or receiving of any other rate than that au- 
thorized by the superintendent was declared to be unlaw- 
ful, and penalties were provided for a violation of the act. 
Practically the same argument was made as is made here. 
In the opinion by Pollock, district judge, the question is 
stated as being: “Can it be said the state must be denied 
the right to regulate the rates and charges of either for- 
eign insurance companies transacting business within her 
borders, as is complainant, or domestic insurauce corpora- 
tions of her own creation, in the exercise of her reserved 
powers, having in view the great magnitude of the busi- 
ness transacted by such companies, its intimate relation to 
the commercial business world, and the direct influence 
the business so transacted has on the prosperity of the in- 
dividual citizen affected thereby?” Basing its decision up- 
on the principles announced in Noble State Bank v. Has- 
kell, 219 U. S. 104, and comparing the business of bank- 
ing with that of insurance, the court hold: “The state 
may take under its control the whole subject of fire insur- 
ance and conduct its operations in such manner by such 
agencies and on such terms and conditions as to form of 
contract, compensation to be paid for the indemnity from 
risks secured by its citizens, as the law-making power may 
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in its wisdom prescribe.” It is further said: “Again, the 
power of the state over the transaction of corporate in- 
surance companies, foreign or domestic, * * * must be 
conceded to be as plenary as is the power of congress over’ 
interstate commerce under the commerce clause, if we lay 
aside from consideration, for the moment, the public na- 
ture of such interstate commerce.” The court also sug- 
gests that it is not entirely clear at this late day that the 
business of fire insurance, although in its nature pri- 
vate, will continue to be regarded as one which is entirely 
unaffected with a public use. 

When the case reached the supreme court of the United 
States, the opinion was written by Mr. Justice McKenna. 
That court boldly grasps the nettle, and holds in conform- 
ity with the suggestion of the more conservative district 
court that a nation-wide business, such as that of fire in- 
surance, is affected with a public interest which justifies 
its regulation, even to the extent of fixing maximum rates 
by an administrative agency or department of the govern- 
ment. The court goes back to the maxim of Lord Hale 
that, when private property is “affected with a public in- 
terest, it ceases. to be juris privati only,” which was am- 
plified and applied in the opinion in Munn v. Illinois, 94 U. 
S. 118, holding that private property becomes clothed with 
a public interest when used in a manner to make it of pub- 
lic consequence, and affect the community at large. A vig- 
orous dissent was filed by Mr. Justice Lamar, concurred in 
by the Chief Justice and Mr. Justice Van Devanter. It is 
probably true that the dissenting opinion expresses views 
which have heretofore been generally held by most law- 
yers, and that strict adherence to the doctrine of most of 
the cases intervening between the Granger cases and Noble 
State Bank v. Haskell, supra, would have made the dis- 
senting opinion the opinion of the court; however, we are 
living in an era of changing economic conditions, and one 
of the chief glories of the common law is, and has been, 
that it is not fixed and certain from generation to genera- 
tion, but that it follows the trend of the times and meets 
occasions as they arise. In 1674 Sir John Davis, in his 
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eulogy of the common law (Preface to Davis Reports) in 
speaking of conflicting judgments, said: “It is objected 
that our later judgments do many times cross and contra- 
dict the former directly, in one and the same point of law, 
which is a manifest argument of uncertainty in the law. 
Assuredly there are very few precedents of such contrary 
judgments, scarce two in one age. And yet, if the reasons 
of the later judgments did appear of record, we should find 
them grounded upon mischiefs and inconveniences aris- 
ing since the former judgments, or upon other weighty 
considerations, respecting the good of the commonwealth 
in general.” The police power of the state may be em- 
ployed as said in Noble State Bank v. Haskell, supra, “in 
aid of what is sanctioned by usage, or held by the prevail- 
ing morality or strong and preponderant opinion to be 
greatly and immediately necessary to the public welfare.” 

We are convinced that, in the light of the case referred 
to, there is doubt as to whether the legislature had ex- 
ceeded its constitutional limitations. In such case the law- 
making body is entitled to the benefit of the doubt; only a 
clear case of violation will justify the court in interfering, 
and this has not been shown. ; 

The complaint is made that subdivision 8, sec. 101, is 
void because it regulates the interest on money in special 
cases, and deprives insurance companies of their property 
without due process of law. The state may in the exercise 
of its police power in the regulation of different forms 
of business prescribe rates of interest which may be 
charged. These are not local or special laws, but general 
laws affecting all members of a class. The statute permits 
parties to contract for any rate of interest not exceeding 
10 per cent. per annum; but this does not prevent the 
state from fixing a lower rate in its power of regula- 
tion. The rate of interest to be paid by municipal corpora- 
tions and counties upon their obligations is fixed by stat- 
ute, as well as that upon bonds issued by paving districts, 
sanitary districts and other governmental or administra- 
tive subdivisions. The rate of interest upon deposits is 
fixed in the banking law, and the rate of interest upon 
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judgments is also fixed. Neither can the argument based 
upon the claimed lack of due process be sustained. It isa 
matter of common knowledge that policy-loans of the na- 
ture provided for in this subdivision are voluntarily offered 
by leading life insurance companies. There is room for 
argument as to whether the reserve from which the loan is 
made is the property of the company or of the policy- 
holder, but whatever its status may be until it can be 
demonstrated that the operation of this subdivision has 
the effect asserted we would not be justified in declaring 
the act unconstitutional for this reason. 7 
Attack is also made upon-the law on account of the pro- 
visions of sections 11, 27 and 92. These sections all relate 
to powers given to the board, some of which it may never 
be called upon to exercise. Section 11 relates to the wind- 
ing up and dissolution of insolvent companies and of those 
refusing to comply with the provisions of the insurance 
code. It authorizes the board to apply to the courts for 
an order directing the company to show cause why the 
board should not take possession of its records, property 
and effects, and conduct or close its business, and for such 
other relief as the nature of the case and the interest of its 
policyholders, creditors, stockholders or the public may 
require. The court is authorized after a hearing to either 
deny the application, or direct the board to take possession 
of the property and effects of such company and conduct 
its business, until, on the application either of the board 
or of the company, it shall appear that the cause of such 
order has been removed, and that the company can prop- 
erly resume the possession of its property. The court is 
also given power after hearing to decree the liquidation 
of the company. We find nothing objectionable in these 
provisions. The only difference between these and the or- 
dlinary proceedings for the same purpose is that the board 
itself is given charge of the affairs of the delinquent cor- 
poration under the direction of the court, instead of a re- 
ceiver appointed by the court. The whole matter-is in 
the hands of a court of equity, and not in the hands of the 
board acting as an independent and uncontrolled body. 
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As to the provisions of section 27, which allow the board 
to extend the time beyond July 1, 1915, within which exist- 
ing companies may pay in additional capital stock, this 
section can only apply to existing companies, not to those 
hereafter created. There is no showing that any existing 
company has not already complied with the law and 
amended its articles, or that the occasion for the exercise 
of such power will ever arise. A court will not anticipate 
prospective conditions, which may never arise, in order 
to declare a law unconstitutional. And so, also, as to sec- 
‘tion 92. It will not be assumed that any arbitrary action, 
or any proceeding in violation of the constitutional rights 
of stockholders or members, or of companies or associa- 
tions, will ever be taken by the board. The relator is a 
member of the board, and the court will not presume that 
he, with the other members, will so transgress. Not until 
in the administration of the law the-board exceeds its pow- 
ers, or by a harsh and arbitrary use of the forms of law 
attempts to invade private rights, can the rights of any 
person or corporation be infringed under these sections. 
Business Men's League v. Waddill, 143 Mo. 495, 40 L. R. 
A. 501. 

The complaint made in the brief of amici curie that 
the act is void on account of discrimination against for- 
eign companies by requiring them to comply with certain 
regulations is also unsound. The state admits them as a 
matter of grace, and not of right, and may impose condi- 
tions upon the right to do business here. State v. Flem- 
ing, T0 Neb. 523; State v. Standard Oil Co., 61 Neb. 28; 
Daggs v. Orient Ins. Co., 186 Mo. 382, 35 L. R. A. 227, 
and cases cited therein. They should, however, be fairly 
and justly treated, not only as a matter of right, but 
because of retaliatory provisions in other states. We 
assume that the purpose of the legislature was not to dis- 
criminate against foreign companies, but to take the fur- 
ther precaution for the protection of policyholders in such 
companies that the fact of nonresidence seemed to it to re- 
quire. The ultimate result of the working of these pro- 
visions was a matter for the legislature to consider, and 
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not for the court. Moreover, by section 13 the right 
of appeal is specially preserved from any action taken or 
order made by the board under the provisions of section 
11 which are complained of. 

Answering a number of contentions made in the brief, 
we agree with the supreme court of Florida: “In order to 
justify the courts in declaring invalid as a delegation of 
legislative power a statute conferring particular duties or 
authority upon administrative officers, it must clearly ap- 
pear beyond a reasonable doubt that the duty or authority 
so conferred is a power that appertains exclusively to the 
legislative department, and the conferring of it is not 
warranted by the provisions of the constitution. * * * 
Authority to make rules and regulations to carry out an 
expressed legislative purpose, or for the complete opera- 
tion and enforcement of a law within designated limita- 
tions, is not an exclusively legislative power. ‘ Such au- 
thority is administrative in its nature, and its use by ad- 
ministrative officers is essential to the complete exercise of 
the powers of all the departments.” State v. Atlantic C. 
L. R. Co., 56 Fla. 617, 32 L. R. A. n. s. 639. 

We have entered into a discussion of several questions 
raised in this case which the relator in his capacity as a 
public officer and member of the board perhaps was not 
entitled to raise; but we deemed it better to meet the 
objections raised and to indicate our views for the guid- 
ance of the board. It is possible that in an act of this 
scope and magnitude there may be inconsistent and inhar- 
monious provisions embraced, and that it will take the 
process of amendment to render the legislation most val- 
uable and effective for the purpose for which the code 
was compiled. It is also possible that at some time in the 
future the constitutional rights of some person or corpora- 
tion may be infringed; but this is apt to occur under any 
jaw regulating such a complex business, and the courts 
are open for relief if occasion arises. Until evidence is 
furnished that this has occurred, we find no reason for 
finding the law or any of its parts unconstitutional, with 
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the exception of the two short clauses referred to and so 
declared. 
The motion to recall the writ of mandamus is overruled, 
and the proceedings in guo warranto are 
DISMISSED. 
Ross, J., not sitting. 


CLARA MUSIC, APPELLANT, Y. WILLIAM T. ADAMS ET AL., 
APPELLEES. 


Firep May 29, 1914. No. 17,238. 


Action for Personal Injuries: TriaL: DiIrecTING VERDICT: EvIDENCE. The 
record examined, its substance set out in the opinion, and held not to 
disclose any prejudicial error. 


APPEAL from the district court for Douglas county: 
WILLIAM A. REDICK, JuDGE. Affirmed. 


John O. Yeiser, for appellant. 
Morsman, Maxwell & Thompson, contra. 


FAWCETT, J. 

Plaintiff brought suit in the district court for Douglas 
county, against William T. Adams, T. B. Norris, Thomas 
H. Van Nostrand, and Rose Van Nostrand, defendants, for 
personal injuries sustained by her in stumbling over a pile 
of dirt, which she alleges the defendants had negligently 
placed upon a public sidewalk, and of the presence of 
which she had no knowledge. Whether she stumbled over 
the obstruction after dark or in broad daylight, the peti- 
tion does not state. When both sides had rested, the court 
directed a verdict in favor of the three last named defend- 
ants, and submitted the case to the jury as to the defendant 
Adams. The jury returned a verdict in favor of the de- 
fendant, upon which judgment was rendered, and plaintiff 


appeals. 
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We doubt the sufficiency of the petition; but, as the de- 
fendants saw fit to answer and proceed to trial upon it, 
thus treating it as sufficient, we will treat it likewise. 

The errors relied upon are: (1) That the court erred in 
directing a verdict for the three defendants as above in- 
dicated. (2) That the court erred in its answer to a ques- 
tion propounded by the jury after it had retired for con- 
sideration of the case. (3) That the court erred in over- 
ruling the motion for a new trial and in entering judg- 
ment. 

The uncontradicted evidence shows that defendants 
Norris and Rose Van Nostrand were the owners of lots 1 
and 2, block 21, West Omaha, an addition to the city of 
Omaha; that Norris, acting for himself and Mrs. Van 
Nostrand, entered into a written contract with defendant 
Adams to grade these two lots for a stipulated sum. The 
contract is set out in full in the record. By the terms of 
the contract the dirt taken from these two lots was to be 
put on a lot across the street. It appears that Adams con- 
veyed a considerable portion of the dirt across the street. 
by means of horses and scrapers. The execution of the 
contract and performance of the work under it are not 
denied, but it is sought to fasten liability upon the three 
defendants, in whose favor the verdict was directed, by 
attempting to show that Mr. Norris was present where 
the work was being done, almost every day while the work 
was in operation, and that Mr. Van Nostrand gave direc- 
tions for putting the dirt upon the sidewalk, and in fact 
placed the first of the dirt there himself. There is no evi- 
dence to show that Mr. Norris gave any directions what- 
ever about the work. All the evidence shows is that he 
visited the work several times during its progress, made 
estimates of the amount of work that had been done, and 
made payments to defendant Adams on the contract. There 
is no evidence to show that Mrs. Van Nostrand was ever 
present or had anything to do with the manner of perform- 
ing the work. That the verdict was properly directed in 
favor of Mrs. Van Nostrand and Mr. Norris is therefore 
entirely clear. The only evidence under which the attempt 
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to hold Mr. Van Nostrand liable is the testimony given by 
the husband of plaintiff, who testified that he saw Mr. 
Van Nostrand there giving directions, and saw him also 
with a shovel; that he was covering up a curb and side- 
walk so the wheels would not break it; that he did this 
on both sides of the street; that he saw him haul dirt on 
it; that it was the same place where more dirt was after- 
wards deposited. It is not shown how much dirt was put 
. upon the walk while Mr. Van Nostrand was there. It is 
too evident for serious disagreement that all he was doing 
was indicating to Adams and his graders—several in num- 
ber, as shown by the evidence—how to proceed without 
breaking the cement walk which had been recently laid. 
We think the district court was justified in holding that 
this testimony was insufficient to justify a verdict against 
Mr. Van Nostrand, who was not an owner of any part of 
the property, was not authorized to act for his wife, and 
had nothing whatever to do with the making of the con- 
tract. The uncontradicted evidence shows that Mr. Nor- 
ris was acting for himself, and was the only one with 
authority to act for Mrs. Van Nostrand. Plaintiff’s first 
assignment must therefore fail. 

The petition made Mr. Adams a party defendant jointly 
with the other defendants named. The summons is not set 
out, but, so far as the record discloses, he was served the 
same as the other defendants. However that may be, 
but one answer was filed, and it was filed for “the defend- 
ants.” The prayer of the answer is a general prayer by 
“these defendants” that they be each dismissed, etc. It is 
clear, therefore, that Mr. Adams was a party to the suit 
and had answered therein. After the jury had retired, and 
on the same day, they sent to the court the following: 
“Judge Redick: We, your jury in the case of Clara 
Music v. W. T. Adams et al., desire to be enlightened on 
the following question, viz.: ‘Are we to consider the ap- 
pearance of Mr. Adams on the witness-stand as an an- 
swer in this action as defendant, or are we to consider 
him as merely a witness?’ D. J. Hinchey, Foreman.” The 
court noted below the following: “Only as a witness. 
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Redick”—and then returned it to the jury. We are un- 
able to see how this could have prejudiced the plaintiff. 
Mr. Adams was a defendant in the case and had filed an 
answer. The record ‘does not disclose any fact as hav- 
ing transpired during the trial to negative the idea that 
he was an answering defendant. The case was submitted 
to the jury as to him, alone, and the court told the jury 
all that it was necessary for them to know. The second 
point must therefore fail. 

The third point, that the court erred in overruling the 
motion for a new trial, must fall with the other assign- 
ments. Upon consideration of the entire record, we con- 
clude that the plaintiff had a fair trial, that the case as 
to the defendant Adams was properly submitted to the 
jury, and as to him the verdict should be treated as final. 
As to the other three defendants, a verdict against them 
could not have been sustained under this record if there 
had been a submission to the jury and a verdict for the 
plaintiff as against them. 

Finding no prejudicial error in the record, the judg- 
ment of the district court is 

AFFIRMED. 


Henry A. WELLS, APPELLEE, V. WARREN GARRISON ET AL. 
APPELLANTS. 


, 


FILeD May 29, 1914. No. 17,684. . 


Guaranty: CoNDITIONS PRECEDENT: LIABILITY. W. supplied H. with goods, 
wares and merchandise, on the oral directions of G., coupled with 
the further direction that W. present, monthly, written orders from 
H. W. obtained from H. three written orders as directed, which were 
presented to and accepted by G., and. also supplied H. with goods in 
excess of such orders. Held, That the direction from G. to W. to 
present written orders from H. constituted a condition precedent upon 
which G. agreed to be bound for goods furnished by W. to H., and 
that for the goods furnished in excess of such orders G. is not liable.. 


APPEAL from the district court for Buffalo county : 
Bruno O. Hostetter, JuDGE. Reversed with directions. 
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H. M. Sinclair, for appellants. 
N. P. McDonald, contra. 


Fawcett, J. 


Plaintiff brought suit in justice court, in Buffalo county, 
to recover for goods, wares, and family necessaries, sold 
and delivered by plaintiff to one Charles Huff, an em- 
ployee of defendants, on the order and request of defend- 
ants. Plaintiff recovered judgment, and defendants ap- 
pealed to the district court, where, on a trial to the court 
without the intervention of a jury, plaintiff again recov- 
ered, and defendants now appeal to this court. 

The petition in the district court alleged that plaintiff 
was engaged in the general mercantile business; that one 
Charles Huff, who was then in the employ of the defend- 
ants, made application to plaintiff to purchase goods on 
credit for himself and family, which plaintiff refused; 
that thereupon defendants orally agreed with plaintiff that, 
if plaintiff would let the said Huff have goods for him- 
self and family in amount not exceeding the sum of $25 
a month, they would pay for the same upon the first of 
each month, and directed the plaintiff to present orders on 
them monthly for the amount of the goods so purchased; 
that, relying upon the promise of defendants and at their 
instance and request, plaintiff furnished goods to Huff 
during the period of time covering the months of February 
to July, inclusive, in 1909; that Huff made and delivered 
to plaintiff written orders on defendants on or about April 
1, May 6, and June 10, 1909, for sums aggregating $88.79, 
which orders plaintiff presented to defendants, and they 
orally accepted the same; that during all the time the goods 
were being furnished to Huff he was in the employ of 
defendants at a salary of $45 a month, and at the time of 
the presentation of said orders, and afterwards, defend- 
ants had in their possession funds belonging to Huff, or 
were indebted to him to the amount of said orders; that 
at the time of the presentation of the orders defendants 
accepted the same and now have them in their possession. 
The answer was a general denial. 
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Upon the trial the evidence was conflicting. It is ample 
to sustain the allegation of plaintiff’s petition as to the 
furnishing of the goods, but we do not think it is suffi- 
cient to sustain a recovery beyond the sum of the three 
orders set out in the petition, which, according to the 
evidence, were as follows: March 27, 1909, $38.85; May 
8, $25; June 18, $23.87. The agreement ou the part of 
defendants to pay for goods furnished by plaintiif to Huff 
to the extent of $25 a month was coupled with the direc- 
tion to plaintiff to present, monthly, written orders from 
Huff. The agreement to pay and the direction to furnish 
written orders constituted a single transaction and made 
the furnishing of the written order a condition precedent 
to the right to demand payment. The reason for this 
Trequirement is apparent. Defendants of course intended 
to make these payments out of Huff’s wages, aud they evi- 
dently did not want to have any controversy with their 
employee as to the amounts of such deductions. For the 
amounts covered by the orders defendants are liable. For 
the goods furnished in excess thereof they are not. The 
trial court entered judgment for the entire amount of 
plaintiffs claim. This was an excessive allowance. 

The judgment of the district court is reversed and the 
cause remanded, with directions to enter judgment for 
plaintiff for the amounts of the three orders, as above in- 
dicated, with interest from their respective dates to the 
time of entering judgment; the costs in this court to be 
taxed to plaintiff; and all costs in the court below to be 
taxed to defendants. 

REVERSED. 


BaRNES, Rose and SEpewick, JJ., not sitting. 
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GeEorcE E. MIZEN, APPELLEE, Vv. ADAMS CouNTY; Ur 8. 
ROBRER, APPELLANT. 


Finrep May 29, 1914. No. 17,686. 


1. Officers: PowER To Ratiry Acts. It is a general rule that public 
officers may ratify such acts as they could in the first instance have 
authorized. 


2. County Clerk: ComPENSATION: PowER oF County Boarp. Under the 
provisions of section 42, ch. 28, Comp. St. 1907, the county boards, in 
eounties having over 18,000 and less than 25,000 inhabitants, are 
prohibited from authorizing or allowing the county clerk of any 
such county to receive and retain in the aggregate, as salaries or 
compensation for himself and his deputies, clerks and assistants, any 
sum in excess of the amount of the fees actually collected. 


APPEAL from the district court for Adams county: 
GrorGE F. Corcoran, Jupen. Reversed and dismissed. 


Snider & Bruckman, M. A. Hartigan and Don C. Fouts, 
for appellant. 


Tibbets, Morey & Fuller, contra. 


Fawcert, J. 

Plaintiff, for the year 1910, was county clerk of defend- 
ant county. At the close of the year he filed a claim with 
the county board for a “balance due as per report for year 
1910, $469.55.” On January 9, 1911, the bill was audited 
and allowed by the board, and from this allowance Ur 8. 
Rohrer, a citizen and taxpayer of the county, appealed. On 
a hearing in the district court there was a finding for 
plaintiff and a judgment for the amount of his claim, with 
interest added, from which Mr. Rohrer has appealed to this 
court. : 

The two principal grounds of appellant’s complaint are: 
(1) That the county board did not in advance find that it 
was necessary for plaintiff to have any deputy or assist- 
ants, and prescribe the number, the compensation, and the 
time of employment of each. (2) That the amount paid 
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out by plaintiff for deputy and extra clerk hire, plus his 
salary of $1,500, which was paid by warrant upon the 
general fund of the county, exceeded the amount of fees 
actually collected by plaintiff for that year, to an amount 
equal to or more than the amount of the claim in suit. 

We shall not spend time discussing the first point. It 
is well settled, under the decisions of this court, that pub- 
lic officers may ratify such acts as they could have author- 
ized, and, as said by Sedgwick, J., in Gage County v. 
Wright, 86 Neb. 486, 440: “We see no reason for refus- 
ing to apply that rule in this case.” 

The second point is more serious. It appears that, in 
accordance with the custom prevailing in the defendant 
county, plaintiff employed a deputy and such extra clerk 
hire as he deemed necessary, paid the persons so employed 
their stipulated compensation out of the receipts of the 
office, as far as they extended, and the balance from his 
private funds. Each quarter during the year he collected 
his quarterly salary of $375, and then filed the present 
claim for the balance due him under that arrangen.ent. 
In accordance with the custom referred to, the board, find- 
ing that the amount expended was reasonable, allowed the 
claim. From the record before us it is evident that the 
plaintiff, as county clerk, and the members of the county 
’ board all acted in the utmost good faith. This fact is 
so clearly established that we regret that a plain provi- 
sion of the statute alone prevents the giving of our ap- 
proval to what was done. 

Plaintiff cites Hmberson v. Adams County, 93 Neb. 
823, in which we sustained the action of the board of the 
defendant in this case in making an allowance to the 
county attorney for such clerical assistance as was deemed. 

necessary for the purpose of enabling that officer to prop- 
- erly perform the duties devolving upon him in conducting 
the business of his office, and based our decision on Berry- 
man v. Schalander, 85 Neb. 281, which was also a case of 
an allowance to a county attorney of certain expenses in- 


curred by him in the discharge of the duties of his office. 
96 Neb. 20 
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The difference between those cases and this is that, while 
there is no provision in the statute authorizing payment 
by the county board of such expenditures for a county at- 
torney, there is no statutory prohibition against their al- 
lowance. In the Berryman case we said (p. 283): “That 
such action of the county board should be sustained unless 
clearly prohibited by express statute is too plain to re- 
quire discussion. We know of no statute which prohibits 
it.” Unfortunately for plaintiff the statute in plain terms 
prohibits the allowance of his claim. The legislature of 
1907 (laws 1907, ch. 57) amended section 42, ch. 28, 
Comp. St. 1905, fixing the compensation of county judges, 
county clerks and county treasurers, and provided that, in 
counties having over 18,000 and less than 25,000 inhabit- 
ants (which class includes defendant county), “the county 
clerk shall receive a salary of fifteen hundred ($1,500) 
dollars per annum which salary shall be paid by warrants 
drawn on the county general fund of the counties in which 
they hold their respective offices.” It then proceeded to 
fix the salary of county clerks in counties having over 
25,000 and less than 60,000 inhabitants, at $2,500 per an- 
num, and provided that in such counties the “county clerk 
‘shall also have such other clerks or assistants, to be ap- 
pointed by him, as the county board may find to be neces- 
sary, and to be paid out of the county general fund at 
rates of compensation to be fixed by the county board.” 
It then made similar provisions for deputies and assist- 
ants in counties having over 60,000 and less than 140,000 
inhabitants, and for counties having over 140,000 inhabit- 
ants. The act then provided that, if the duties of any of 
the officers named in any county having a population of not 
more than 18,000 inhabitants shall be such as to require 
‘one or more assistants or deputies, such officers might re- 
tain the amount necessary to pay for such assistants or 
‘deputies, not exceeding the sum of $1,000 per year. It 
also provided that, if the duties of any of the officers above 
named in any county having a population of over 18,000 
and less than 25,000 inhabitants shall be such as to re- 
quire one or more assistants or deputies, “then such offi- 
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cers may retain any amount of fees collected sufficient to 
pay the salaries of such deputies and assistants, not ex- 
ceeding the sum of $1,000 per annum for each of said 
deputies or assistants; but in no instance shall such 
officers in counties not having more than 18,000 inhabit- 
ants receive more than the fees by them respectively and 
actually collected.” Had the act stopped here, which was 
substantially the act of 1905, considered in State v. Drevel, 
75 Neb. 614, cited by plaintiff, we would have no diffi- 
culty in affirming this case by adhering to that. But, by 
the amendment of 1907, the legislature added the follow- 
ing clause: “Nor in any of the counties in this state, shall 
any one of the above named officers and the deputies, clerks 
and assistants of such officer, receive in the aggregate sal- 
aries or compensation in excess of the amount of the fees 
of such officer actually collected, except in those cases where 
the amount of the salaries or compensation of such depu- 
ties, clerks or assistants, is by this act directed to be paid 
out of the county general fund, and, in all such excepted 
cases, such officer and his deputies, clerks or assistants, 
shall respectively receive the several amounts of money 
as hereinbefore specified (or as fixed by the county board 
in the case of, and for, such clerks and assistants as de 
not have their compensation fixed by this act), although 
such amounts so received by such officer and his deputies, 
clerks and assistants may in the aggregate exceed the 
amount of fees collected by such officer.” The “excepted 
cases” referred to are the cases of the several classes of 
counties having a population in excess of 25,000 inhabit- 
ants, as above shown. The reason for the exception is ap- 
parent, viz.: That as to those counties not only the couniy 
clerk himself, but his clerks and assistants are paid their 
salaries or compensation out of the county general fund, 
and not from the fees collected, while in counties of the 
class of defendant the county clerk alone is paid a salary 
of $1,500 out of the general fund, while his clerks and as- 
sistants can only be paid out of the fees of the office. Just 
why the legislature should apply a different rule to this 
class of counties, where the clerk himself receives his com- 
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pensation out of the general fund, is not clear to us, but: 
that it has applied a different rule to such counties is 
clear. Whether the application of such a rule is wise, or 
fair, is a question that we cannot determine. Our duty is 
to enforce the law which the lawmaking body has en- 
acted. : 

The evidence shows that the plaintiff paid out during the 
year 1910 for deputy and extra clerk hire a sum which, 
added to his salary of $1,500, which he drew quarterly, 
would exceed the total receipts of the office more than the 
amount of the claim in suit. It follows from what has 
been said that the board exceeded its powers under the 
statute in allowing the claim. The doctrine of ratification 
or estoppel cannot apply, for the reason that the county 
board could not in advance have authorized an expenditure 
by plaintiff of any sum in excess of the fees actually col- 
lected by him. 

The judgment of the district court is therefore reversed 
and plaintiff’s action dismissed. 


REVERSED AND DISMISSED. 


OMAHA GENERAL HOSPITAL, APPELLANT, V. RoBert C. 
STREHLOW, APPELLEE. 


firep May 29, 1914. No. 17,688. 


1. Principal and Agent: Acrs or AGENTS: LIABILITY OF PRINCIPAL. 
Where a master, at the time his employea receives a severe bodily 
injury, calls his own regular physician and surgeon over the tele- 
phone and instructs him ‘‘to come and take care of the injured man,’?’ 
and at the time of giving such direction well knows that the inju- 
ries of his employee are of such a character as to render it neces- 
sary to immediately remove him to a hospital, and the doctor at once 
responds and takes the man to a hospital, and for the purpose of 
inducing the hospital authorities to receive him states to them that 
the principal for whom he is acting will be responsible for the pay- 
ment of the hospital bill of the injured man, the master is bound by 
such acts and declarations on the part of his agent. 
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2, Contracts: TERMINATION. And where subsequently, and while the 
patient was yet incapable of being removed or discharged from 
the hospital without great danger to his life or health, the master 
gave notice that thereafter he would not be responsible for care 
and treatment ‘‘from now on,’’ held, that the master had no right 
to thus terminate his liability; that, under the circumstances, it was 
an implied condition of the contract that the master could only 
terminate his liability to the hospital by removing the patient, or 
when he could be dismissed by the hospital without serious danger 
to his life or health, or by showing that the injured man had means 
out of which the hospital could and should have collected its pay. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, Jupcr. Reversed. 


William Baird & Sons, for appellant. 
Greene, Breckenridge, Gurley & Woodrough, contra. 


Fawcett, J. 

Plaintiff is a corporation for the purpose of carrying 
on a general hospital business for pay. Defendant was a 
building contractor. In March, 1910, John T. Anderson, 
one of defendant’s employees, while engaged in work for 
defendant, fell from a trestle and was seriously injured. 
Upon receiving such injury he was taken by defendant’s 
regular physician to plaintiff’s hospital, where he remained 
and received surgical and hospital treatment until October 
following, when he died. This action was instituted in the 
district court for Douglas county against defendant to re- 
cover for such services. There was a trial to the court 
without the intervention of a jury. Judgment was entered 
for plaintiff in the sum of $15, from which it appeals. 

The petition alleges the above facts in customary lan- 
guage; alleges that Anderson was in the hospital for 29 
weeks; that plaintiff received him into its hospital at the 
instance and request of defendant, and relying solely up- 
on the credit of defendant, and prays judgment for the 
sum of $320. The answer admits that defendant was en- 
gaged in the contract business; that Anderson was in his 
employ and received an injury at the time stated in the 
petition, and that Anderson “went to said Omaha Gen- 
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eral Hospital for care and treatment;” but denies that he 
was Sent to the hospital or kept there at the request of 
defendant; alleges that on several occasions he informed 
the general manager of plaintiff that he (defendant) 
would not pay or guarantee the payment of the hospital 
charges for Anderson. 

The errors assigned are that the court erred in not en- 
tering judgment for plaintiff for the full amonnt of its 
claim, for the reason that the evidence shows that de- 
fendant’s doctor had authority to place Anderson in the 
hospital and to bind defendant for the payment of the 
hospital bill; that the evidence shows that defendant had 
knowledge of and acquiesced in the placing of Anderson 
in the hospital “and ratified all his agent’s (Doctor 
Ward’s) acts in connection therewith, and is estopped 
from denying his liability on this hospital bill.” 

The finding and judgment of the trial court were based 
upon the theory that defendant was only liable to plain- 
’ tiff for emergency treatment, and the sole question in- 
volved is the correctness of that holding upon the evi- 
dence in the record before us. Doctor Ward, who acted 
for defendant at the time, departed this life prior to the 
trial of the court below. Anderson was also dead. The 
evidence as to what transpired after the accident and at 
the time of taking Anderson to the hospital is given by 
defendant himself and by the general manager of the hos- 
pital. Defendant testified that Anderson was in his em- 
ploy; that in trying to climb a trestle he fell and broke 
his leg; that he was not present, but was in his home 
nearby; that he was called from his home to the scene of 
the accident. “Q. What did you do after you were called 
over there? A. I called at once to my doctor and told 
him to come at once, a man was hurt there. Q. Who was 
your doctor? A. Dr. Ward. * * * Q. What did you 
state to Dr. Ward? A. I just simply told him through 
the phone to come and take care of the injured man. Q. 
He came, didhe? A. Yes; hecameat once. Q. Dr. Ward 
was your regular physician? A. Yes, sir. Q@. Was this 
man Anderson able to get about at that time? A. No; 
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while I called for the doctor somebody called for the am- 
bulance, and they took care of him in the ambulance.” 
This is all the evidence in relation to what was said by 
defendant to Doctor Ward. 

Mr. Robel, the manager of plaintiff, testified that Ander- 
son was brought to the hospital on March 25, 1910, and 
remained there until October 14. “Q. Who brought him 
to the hospital? A. Dr. Ward. Q. Dr. Ward to which 
Mr. Strehlow has testified? A. Yes; now deceased. Q. 
Will you state the fact as to whether you had any con- 
versation with Dr. Ward as to who was to pay for this 
man’s injury in the hospital? A. I did have such con- 
versation. @. Will you kindly state to the court—state 
the conversation, or the substance thereof, as you may re- 
member it? A. Dr. Ward informed me that Mr. Streh- 
low would be responsible for the payment of the hospital 
bill of Mr. Anderson; that he was employed by Mr. Streh- 
low to look after his men, and had been ordered by him 
to take Mr. Anderson to the hospital. Q. ‘i‘hen, if I under- 
stand you correctly, Dr. Ward informed you that Mr. 
Strehlow would pay you for the services that the hospital 
rendered? A. Yes, sir.” This is all of the evidence as to 
what was said by Doctor Ward at the time he placed An- 
derson in plaintiff’s hospital. Mr. Robel was then inter- 
rogated as to a conversation he had with defendant about 
five days after Anderson was taken to the hospital, as fol- 
lows: “Q. Will you state that conversation as you re- 
member it, or the substance of it? A. Mr. Strehlow stated 
to me that he wished to state that he wouldn’t be respon- 
sible for the payment of the John F. Anderson account 
’ “from now on.’ My reply was that we had been holding 
him responsible for the payment of it and would continue 
to do so. To which he replied, ‘You fight it out with the 
insurance company.’ My reply to that was that we had no 
fight with the insurance company; the hospital didn’t pay 
the premium for the protection of his men; if there was 
any fight in connection with the case, of course it must 
be with him. Q. That was all, was it, of the conver- 
sation? A. That was all.” 
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The evidence clearly establishes the fact that from the 
time Anderson was taken to the hospital until the moment 
of his death there never was a time when he could have 
been safely removed therefrom. The injury proved to be 
a very serious one. A number of necessary operations 
were performed; but, in spite of all the well-known skill 
of Doctor Ward, Anderson died. There is no evidence that 
defendant at any time, subsequent to his interview with 
Mr. Robel, offered to remove Anderson from the hospital], 
nor was any evidence offered by defendant to show that 
Anderson was possessed of any property or funds from 
which plaintiff could have recovered pay for its services. 
It is contended by defendant that Doctor Ward had no 
authority to bind defendant for the payment of Ander- 
son’s hospital charges. We think this contention is un- 
sound. According to defendant’s own testimony, he placed 
no limitation upon his instructions to Doctor Ward, who 
was his regular doctor. He called him “and told him to 
come at once, a man was hurt.” When asked what he 
stated to Doctor Ward, he testified: “I just simply told. 
him through the phone to come and take care of the in- 
jured man.” He showed that, while he was telephoning, 
somebody—evidently some of his other employees—called 
for the ambulance. He knew, therefore, that the man was 
badly injured, and that an ambulance was necessary to 
convey him somewhere for treatment. While no witness 
so testified, it is a fair inference that Anderson was a sin- 
gle man. He could not in his then condition be taken to 
his room, and hence defendant could not help but know 
that he would have to be taken to a hospital. He did not 
direct Doctor Ward to simply administer first aid or to 
give him emergency treatment, but he told him “to come 
and take care of the injured man.” He did the proper 
and humane thing, just what any employer ought to do 
where an employee is lying helpless as the result of an in- 
jury received in his employment. He knew, as well as 
he knew anything, that Doctor Ward would at once take 
Anderson to a hospital, and, if he wanted to place any 
limitation upon the doctor’s authority to bind him for 


Von. 96] JANUARY TERM, 1914. 318. 
Omaha General Hospital v. Strehlow. 


services rendered by the hospital, then was the time for 
him to impose such limitation. It is clear, therefore, that . 
Doctor Ward was fully authorized by defendant to take 
Anderson to a hospital. 

After he was taken to plaintiff’s hospital, defendant 
said nothing to the hospital authorities for five days, and 
not then until, as he himself testifies, he was called by the 
manager, when for the first time he told them that he 
would not be responsible for the payment of the Anderson 
account “from now on.” By this statement he recognized 
the right of Doctor Ward to take Anderson to the hospital, 
and ratified that act. The only question, therefore, for 
our determination is: Could he, after having unloaded his 
helpless employee upon the plaintiff, relieve himself from 
further liability by his own ipse digit, or was it his duty, 
after taking Anderson to the hospital, to pay for the hos- 
pital charges up to that time and remove him to some 
other place? If he did not want to be further liable and 
Anderson had no means to pay the charges himself, was it 
the defendant’s duty to appeal to the proper “poor au- 
thorities,” or did that duty rest upon the plaintiff? 

Defendant cites Salter v. Nebraska Telephone Co., T9 
Neb. 373. The holding in the third paragraph of the syl- 
labus in that case seems to sustain his contention and to 
hold that, when defendant declined to be further respon- 
sible, his liability would only exist for a time sufficient to 
enable the plaintiff to give notice to the proper poor au- 
thorities if Anderson was entitled to public care. There 
is a difference, however, between that case and this. In 
that case the injured employee was taken to the hospital 
by the foreman in charge of the working gang, who made 
arrangements with the hospital for the reception and treat- 
ment of the employee, all of which was done, as we gather 
from the opinion, under the emergency which then con- 
fronted the foreman, and without the knowledge of the 
managing officers of the telephone company. On the very 
next day the hospital authorities were notified that the 
defendant would not be responsible for any services other 
than the first treatment. In this case we think Anderson 
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was taken to the hospital by direction of the defendant 
as fully as if defendant had given that direction to Doctor 
Ward in express terms. In other words, we think that, 
when Doctor Ward took Anderson to the hospital and 
stated that defendant would be responsible for his treat- 
ment, it was the same as if defendant had taken him there 
himself and made that statement. He has no more right 
to disaffirm what was done and said by Doctor Ward than 
if he had done and said the same things himself. We are 
therefore unwilling to apply the rule announced in Salter 
v. Nebraska Telephone Co., supra, but prefer to adopt the 
reasoning and holding in St. Barnabas Hospital v. Min- 
neapolis International Electric Co., 68 Minn. 254. That 
was an action to recover for the care and treatment of one 
Soutar, given and performed at the instance and request 
of defendant. Soutar sustained severe injuries while in 
defendant’s employment. The defendant took him to the 
hospital, and plaintiff received and accepted him as a pa- 
tient upon the faith of defendant’s promise to pay for his 
care and treatment. The evidence on the part of plaintiff 
was that nothing was said about the length of time, while 
defendant’s evidence was to the effect that his promise was 
to pay for his care until further notice. The court say: 
“As we view the case, it is immaterial which is correct.” 
Soutar was taken to the hospital on October 22. On No- 
vember 12 defendant gave notice that he would not con- 
tinue responsible for any further treatment or care of 
Soutar after the next day. The court say: “The conten- 
tion of the defendant was that it had the absolute right 
to terminate its promise instanter at any time by giving 
notice to that effect, and therefore could not, under any 
circumstances, be held liable for Soutar’s care and treat- 
ment after November 13. The contention of the plaintiff, 
and the view of the law on which the court submitted the 
case to the jury, was that under the circumstances the 
agreement was not one which the defendant had an abso- 
lute right to terminate at any time merely by giving no- 
tice; that defendant, having brought a seriously injured 
man to the hospital, and the plaintiff having taken him in 
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and accepted him as a patient at the request of defendant, 
and on the faith of its promise to pay, it would remain 
liable, notwithstanding notice to the contrary, until it re- - 
moved him, or until he sufficiently recovered, so that he 
could have been dismissed or put out of the hospital with- 
out great danger to his health or life, unless it appeared 
that he had means of his own out of which plaintiff could 
have collected its pay. This was an implied condition, 
upon which the contract could be terminated. It is in ac- 
cord alike with common sense and the dictates of human- 
ity. The plaintiff having taken in a helpless and severely 
injured man at the defendant’s request, and upon its prom- 
ise to pay for an indefinite time, it would be monstrous 
if the defendant could, the very next day, summarily with- 
draw its promise, leave the sick man on plaintiff’s hands, 
and put it to the alternative of either keeping and caring 
for him without pay, or else cruelly and inhumanly throw- 
ing him into the street.” With regard to the probable 
ability of Soutar to pay, the court say: “There was no 
evidence that Soutar had any means to pay for his own 
treatment. .All that it shows is that he was a single man, 
and presumably had no home of his own. The charge of 
the court implies that the burden was on the defendant, 
if it would relieve itself from liability on that ground, to 
show that Soutar had means to pay for what care he re- 
ceived. We are of opinion that this was right. Plaintiff’s 
contract was with the defendant, and not with Soutar. 
Defendant having brought the patient to the hospital, and 
promised to pay for his treatment, if it would relieve it- 
self of liability after notice, notwithstanding its failure 
to remove him, and the further fact that he was in no 
condition to be dismissed, it was at least incumbent on it 
to show that plaintiff could and should have collected its 
pay from Soutar himself.” We adopt the reasoning of the 
Minnesota court. Applying the law as there announced, 
defendant has not shown any facts which relieve him from 
his liability for the full amount of plaintiff’s claim. 
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The judgment of the district court is therefore reversed 
and the cause remanded for further proceedings. 
REVERSED. 


Barnes, Rose and SEDGWwIck, JJ., not sitting. 


PAULINA KUCERA, APPELLEE, V. LOUIS HANSEN, APPELLANT. 
Finep May 29, 1914. No. 17,723. 


1. Briefs not prepared in accordance with the rules of this court are 
not entitled to consideration. 


2. Bastardy: LIMITaTion oF Action. Where the fact of the paternity 
of a bastard child is satisfactorily proved to charge the putative 
father, the statute of limitations will not run against a claim by 
the mother for the support of the child during the time it requires 
her care. Denham v. Watson, 24 Neb. 779. 


APPEAL from the district court for Cuming county: 
Guy T. Graves, Jupen. Affirmed. 


A, R. Oleson, for appellant. 


Dolezal é Johnson, F. D. Hunker and H. M. Nicholson, 
contra. 


Fawcett, J. 

From a judgment of the district court for Cuming coun- 
ty, in favor of plaintiff in a proceeding under the bastardy 
statute, defendant appeals. 

The brief filed by defendant contains no formal assign- 
ments of error, nor are the subdivisions of the discussion 
in the brief even numbered. It is therefore not entitled to 
be considered, except on the point that the evidence is 
insufficient. We have made an examination of the record 
and have been unable to discover any prejudicial error. 
While some of the evidence offered by plaintiff seems some- 
what unreasonable, and different statements made by her 
are conflicting, we cannot say that the verdict of the jury, 
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finding defendant to be the father of plaintiff’s child, is 
not sustained by the evidence. 

The transcript shows that defendant moved to quash the 
complaint, for the reason that it shows upon its face that 
more than four years had elapsed since the time when the 
cause of action accrued and the filing of the complaint, 
and that the cause of action is barred by the statute of 
limitations. This motion was properly overruled, as was 
a demurrer based upon the same ground. The evidence 
shows that the action was commenced within less than 
four years after the birth of the child, but more than four 
years after the time of conception, at which time it is con- 
tended a cause of action under the bastardy act arises, 
and the statute of limitations begins to run. The distinc- 
tion is immaterial. The statute does not begin to run 
from either of those dates. The plaintiff testified that both 
before and after the child was born she told defendant 
that he was the father and asked him to marry her, but 
that he put her off, saying he was not of age yet, and 
that she would have to wait until he became of age; that 
he then would marry her. This testimony brings the case 
within the rule announced in Denham v. Watson, 24 Neb. © 
779, where Judge Maxwell, speaking for the court, said: 
“It is not the policy of the law to encourage prosecutions 
of this kind brought years after the event, and, unless the 
testimony shows that the mother from the first had charged 
the offense upon the putative father, the claim could not 
be maintained. In other words, the charge made years 
afterwards must not rest on the mere assertions of the 
prosecutrix, then made and communicated to the putative 
father, but must show that from the conception or birth 
of the child he had been charged by the mother as being 
the child’s father. The law is to be carefully guarded in 
this respect to prevent it from being used as a means of 
extorting money upon a false charge. Where, however, 
the fact of the paternity of the child is satisfactorily 
proved to charge the putative father, the statute of limi- 
tations will not run against a claim for its support during 
the time it requires the mother’s care. The expenses iu 
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such case being continuous, the father must provide for 
them. In other words, he must support his own child, and 
the statute will not bar such claims.” In the case at bar 
the fact of the paternity of the child was, in the estima- 
tion of the jury and the trial court, satisfactorily proved, 
upon evidence which we think is sufficient to sustain their 
finding, and the evidence is also Sufficient to show that 
plaintiff, both before and immediately after the birth of 
the child, claimed to the defendant that he was the father 
and insisted that he right her wrong by marrying her. Her 
action was not barred. 

The court, evidently guided by Denham v. Watson, su- 
pra, made no allowance for past expenses, but entered 
judgment for $600, payable in monthly instalments of $10 
each, the first instalment to be paid on the first of the 
month following the entry of the judgment.: 

The defendant seems to have had a fair trial, and the 
judgment is not excessive. 

AFFIRMED, 


BARNES, ROSE and SEepewIcKk, JJ., not sitting. 


Fiora L. THOMAS, APPELLANT, V. MICHAEL SHONSEY, 
APPELLEE. 


Firep May 29, 1914. No. 17,739. 


Specific Performance: DiscrETION or Court. A court of equity is enti- 
tled to exercise a sound judicial discretion in disposing of a case 
involving the specific performance of a contract. 


APPEAL from the district court for Merrick county : 
ConraD HOLLENBECK, JUDGE. Affirmed. 


Elmer E. Ross, for appellant. 


Martin & Bockes, contra. 
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Fawcett, J. 

From a decree of the district court for Merrick county, 
awarding defendant specific performance of a contract 
for the sale to him by plaintiff of the northwest quarter 
of section 1, township 15, range 5 west, in said county, 
plaintiff appeals. 

The errors assigned by plaintiff are that the findings 
and judgment of the court are not supported by the evi- 
dence, but are contrary to the facts and contrary to law. 
We do not think a discussion of the theories upon which 
plaintiff bases these assignments would be of benefit to the 
parties or to the profession at large. The only question 
for our determination is: Did the district court err in 
granting defendant a specific performance of the contract 
involved? We have carefully examined the record and 
cannot say that the judgment of the trial court is wrong. 
On the contrary, we think it is right.- 

, AFFIRMED. 


Barnes, Rose and Sepewick, JJ., not sitting. 


LENA KING, APPELLANT, V. CHARLES H. BOETTCHER ET AL., 
APPELLEES. 


Fitep May 29, 1914. No. 17,463. 


1. Life Estates: PAYMENT or Taxes. ‘‘As between the life tenant and 
the owner of the fee, it is the duty of the former to pay all taxey 
charged against the land during the continuance of his estate.’” 
Spiech v. Tierney, 56 Neb. 514, Disher v. Disher, 45 Neb. 100. 


Liapiuity OF PurcHASER. The purchaser of the 
life estate assumes by such purchase the burden of paying the taxes 
which the law imposed upon his grantor, and may not escape such 
burden by the claim that he was not liable for the taxes until he made 
the purchase. 

3. Wills: Construction: RigHts or SURVIVING REMAINDERMEN. Where 


the will of the testatrix authorized the executor to sell certain lands 
in Alabama, and to invest the proceeds of the sale elsewhere, and 
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accordingly such real estate was sold and the proceeds invested in a 
lot in the city of Lincoln, held, that the conditions of the will touch- 
ing the right of survivorship between remaindermen will be applied 
and carried out as to the property purchased. 


4. Deeds: Estare or Purcuaser: Lire Estate. Where the purchaser 
of a life estate in real property received a quitclaim deed thereto 
which neglected to recite that the interest conveyed was the life 
estate of the grantor, the purchaser may not lawfully claim a greater 
interest in the property than the grantor had to sell. 


° 


5. Vendor and Purchaser: Novice: Rercirats IN Deep. All persons 
claiming an interest in or a lien upon real estate are bound to take 
notice of the recitation in a duly recorded deed in the chain of title 
of their grantor. Mathews v. Jones, 47 Neb. 616; Albers v. Kozeluh, 
68 Neb. 522. 


4. Tax Sale; REDEMPTION. The scavenger act should receive a liberal 
construction in favor of the owner where he seeks to redeem from 
the sale made, and he should be allowed to redeem where full and 
actual compliance with the statute has not been observed. Ambler 
uy. Patterson, 80 Neb. 570, 575. 


: Novice. Notice of the time when the redemption of 
land from tax sale will expire must be given by the tax purchaser ” 
or his assignees before the expiration of the time to redeem. Ambler 
v, Patterson, 80 Neb. 570. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JuDGE. Reversed in part and affirmed in 
part. 


Morning & Ledwith, for appellant. 


F. A. Boehmer & Son, Frank HE. Edgerton and A. W. 
Lane, contra. 


Hamer, J. 

The plaintiff, Lena King, seeks by this action to perfect 
her title to lot 3, block 85, in Lincoln, Lancaster county, 
Nebraska. Frances B. O’Reilly died testate in Mobile, 
Alabama, her home, in February, 1887. Her will was pro- 
bated. By its provisions the testatrix devised her prop- 
erty in Mobile, Alabama, to Charles I. Green, as trustee, 
so that her son, Ignatius J. O’Reilly, the father of this 
plaintiff, should have the use thereof during his lifetime, 
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and after his death the remainder to descend to his chil- 
dren or the survivor or survivors of them living at the time 
of the father’s death, share and share alike. 

In 1891, or thereabouts, the family homestead in Mobile, 
Alabama, was sold, and the proceeds were invested by 
the trustee in lot 3, block 85, Lincoln, Lancaster county, 
Nebraska. That is the property involved in this contro- 
versy. The deed to the Lincoln property conveyed the 
title to Ignatius J. O’Reilly for life, and after his death 
to his two children, Lena O’Reilly, now Lena King, the 
plaintiff herein, and to her brother, John O’Reilly, now 
deceased, share and share alike. It is claimed by the 
plaintiff that this deed failed ‘to provide, as the will di- 
rected, that the remainder estate should vest in the sur- ° 
vivor of the children of the said Ignatius J. O’Reilly. The 
will provided that Ignatius O’Reilly should have the use 
of the Alabama property during his lifetime, and after 
his death this homestead was to go to the children of Ig- 
natius O’Reilly, born and to be born of his then wife, or to 
the survivor or survivors of them, living at the time of the 
death of Ignatius J. O'Reilly, share and share alike. It 
was provided in the will that the homestead might be sold 
for the purposes of reinvestment in real estate in some 
other state if desired. Such request was made, and the 
executor and trustee conveyed said homestead, and took 
the proceeds of the same and invested such proceeds in 
the real estate in controversy. Lena O’Reilly and ber 
brother, Jobn O'Reilly, were the heirs at law of the re- 
mainder estate so disposed of and reinvested in said lot 3, 
in block 85, Lincoln, Nebraska. 

About the year 1896 John O’Reilly, then of the age, of 
about 16 years, died intestate, unmarried, and without is- 
sue. The plaintiff is the only surviving child of said 
Ignatius J. O’Reilly. Said Ignatius J. O’Reilly is di- 
vorced from his wife, Addie EH. O’Reilly, the mother of 
the plaintiff, and appellant. Under the terms of the will, 
if it shall be applied to lot 3, the plaintiff is the owner of 


the entire remainder estate in said real estate. 
96 Neb. 21 
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When the real estate in Mobile, Alabama, was sold, and 
‘the proceeds invested by the trustee in said lot 3, and in 
accordance with the trust vested in him, the deed which 
was made to the Lincoln property failed to provide that 
the remainder estate should vest in the survivor of the 
children of said Ignatius J. O’Reilly. This was an omis- 
sion and contrary to the terms of the will. The deed as 
made is recorded in book 62 at page 175 of the records of 
Lancaster county on the 6th day of April, 1891. 

Ignatius J. O’Reilly was divorced from his wife, Addie 
E. O’Reilly, subsequent to the probate of the will of said 
Frances B. OReilly, and the plaintiff, Lena King, and her 
brother, John O’Reilly were the only children born to 
- Addie E. O’Reilly, and were the only children referred to 
in the will of the said Frances B. O’Reilly. 

On the 9th day of March,'1907, Ignatius J. O’Reilly, 
who was then unmarried, conveyed by quitclaim deed to 
appellee, Charles H. Boettcher, said lot 3, and omitted to 
recite in said conveyance that only the life estate which 
he held in said property was conveyed. 

At the time of the said conveyance by Ignatius J. O’Reilly 
to the said Charles H. Boettcher there was an outstand- - 
ing “scavenger” tax sale certificate. It was issued on No- 
vember 2, 1905, to the said Charles H. Boettcher, the pur- 
chaser, for the sum of $500.27. Charles H. Boettcher 
could acquire by the quitclaim deed made to him by Ig- 
natius J. O’Reilly only the life estate which said O’Reilly 
had in the property. He could acquire only the interest 
which Ignatius J. O’Reilly had. The defendant Charles 
H. Boettcher entered into possession of said lot 3 under 
the said quitclaim deed, and his possession has since been 
continued until the present time. Ignatius J. O’Reilly 
and the defendant Charles H. Boettcher failed to pay the 
taxes against said lot for the years 1899 to 1904, inclusive. 
They failed to pay the general taxes, as well as special 
assessments, and permitted the same to become delinquent, 
and the property was sold for such delinquent taxes. 

On July 1, 1905, a petition was filed in the district court 
for Lancaster county, Nebraska, under chapter 77, art. IX, 
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Comp. St. 1903. Notice of said action was published, and 
notice was given that the property was taxed for $516.21, 
$243.91 being regular taxes for the years 1895, 1899 to 
1904, inclusive; that $181.93 was for regular city taxes 
for said years, and $95.37 for unpaid paving taxes for the 
paving of the streets of the city in front of said property. 
Service by publication was had against said property that 
“JT, O’Reilly” is the owner. Said property was taxed in 
that name. A default decree was entered against said lot 
3 in September, 1895; the lot being described as tract No. 
0393. After the default decree notice was published under 
the said “Scavenger Act,” and on November 2, 1905, a sale 
of said lot was made to the defendant Charles H. Boettcher, 
and said certificate of sale above mentioned was issued to 
him. On July 25, 1907, an affidavit for publishing a final 
notice was filed in said tax suit, a copy of which is at- 
tached to the plaintiff’s petition. Said affidavit is the only 
affidavit for service by publication which was filed in said 
suit. A certain notice designated “Final Notice” was pub- 
lished in a newspaper known as the “Legal News,” and 
proof thereof was filed in said tax suit on August 12, 
1907. Copies of the same are attached to the petition. 
On November 4, 1907, two years and two days after the 
date of the sale of the said property, notice of confirma- 
tion was entered in confirmation record book 1, at page 
2. Said notice by its terms fixed the date for the confirma- 
tion of the sale of said property as November 9, 1907. No 
proceedings were had on said suit on said day; but on the 
16th day of November, 1907, an order of confirmation was 
entered in said suit, and on the 16th day of November 
aforesaid there was issued to Charles H. Boettcher a sher- 
iff’s deed which purported to convey said lot to him. This 
deed was duly recorded. Plaintiff, during the proceedings 
in said tax suit, claimed to have been a nonresident, and 
to have been absent from the state of Nebraska, and to 
have had no knowledge or personal notice of said tax 
procedure and made no appearance therein. The evi- 
dence shows this claim to be sustained. The defendant 
Boettcher now claims to be the owner in fee of said prop- 
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erty, and disputes plaintiff’s right to the same. He oc- 
cupies and controls the same adversely to the plaintiff. 
It is shown that the defendant Boettcher refuses to liqui- 
date and discharge the liens for taxes against said prop- 
erty. He is apparently endeavoring to permit his title to 
ripen into a fee simple title, and thereby is attempting 
to cut off plaintiff’s interest in the property. 

It is claimed by the plaintiff that the tax deed issued to 
said Charles H. Boettcher is void, and does not convey 
the title to said real estate to said Charles H. Boettcher, 
for the reason that it was the duty of the said Boettcher 
to pay all taxes on said property and to redeem it from 
said tax sale, he being the life tenant of said real estate. 
It is further claimed by the plaintiff that said deed is void 
because no affidavit of service of “Final Notice” by publica- 
tion addressed to the plaintiff was filed in said suit. It 
was also claimed that no “Final Notice” as required by the 
“Scavenger Act” was given to plaintiff or addressed to her 
in the notice published in said suit; also, because the holder 
of said certificate on or before the last day of the redemp- 
tion, November 2, 1907, either by himself or agent, entered 
in the “Confirmation Record” the date of the decree en- 
tered in said suit, and did not enter the time nor the place 
where the hearing would be had at such confirmation, as 
required by said act; and because no valid confirmation 
of said sale was ever had. It is alleged that the defendant 
Auguste Boettcher is the wife of the defendant Charles H. 
Boettcher; that Ignatius J. O’Reilly has no interest of any 
kind in the property, and that the other defendants are 
tenants. The plaintiff prays that her interest in said 
property may be established ; that the tax liens and party- 
wall agreements and tax deeds held by Charles H. Boett- 
cher, all of which are alleged to cast a cloud upon her 
title, may be canceled and the cloud cast thereby removed ; 
that, if the court finds any of the taxes or special assess- 
ments to constitute a special lien upon the property, plain- 
tiff may be permitted to redeem; and that the defendant 
be required to account for rents and profits received by 
him while in possession of the property ; and, if it be found 
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that plaintiff be liable for taxes on special assessments, 
that she be permitted to pay all or any part thereof. Plain- 
tiff alleges that she stands ready and willing to abide the 
judgment and order of the court in that regard. Plaintiff 
also prays that the warranty deed to Ignatius O’Reilly, 
dated April 6, 1891, be reformed so as to create in plain- 
tiff the right of survivorship in said real estate upon the 
death of her brother, John O'Reilly, in harmony with the 
terms and provisions of said will; and that her fee-simple 
title or reversionary interest in said real estate be ascer- 
tained and established, and that she be decreed to be the 
owner of the fee-simple title and remainder subject to the 
life estate of the said Ignatius J. O’Reilly conveyed to the 
defendant Charles H. Boettcher, as set forth; that said 
Charles H. Boettcher be adjudged to have no other inter- 
est in said property than the life estate of said Ignatius 
J. O'Reilly, and that the sheriff’s deed to Charles H. 
Boettcher, dated November 16, 1907, be canceled of rec- 
ord, and declared void and not to constitute a cloud upon 
plaintiff’s title in said property, and the tax liens of the 
defendant Charles H. Boettcher, and all his claims there- 
under, be declared as being a payment of taxes due from 
the life tenant; and that plaintiff’s title to said property 
be quieted in her; and that defendant Charles H. Boettcher 
be enjoined from asserting any other interest than a life 
estate therein. To this petition are attached exhibits: On 
page 12 there is a statement of the amount of taxes that 
were delinquent at the time of the foreclosure proceedings; 
on page 13 is the affidavit of defendant Charles H. 
Boettcher for constructive service and notice of confir- 
mation; on page 14 is exhibit C, the notice that the time 
for redemption of said tax sale will expire November 2, 
1907; on page 15 is the affidavit of publication by D. M. 
Butler that the notice was published in the “Legal News.” 

The answer admits that on March 9, 1907, Ignatius 
O’Reilly gave defendant Boettcher a quitclaim deed for 
said property, which was recorded in book 139, at page 
176; admits that said Ignatius O’Reilly now is and for 
some years has been in possession of said property under 
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his tax deed; admits that an action was commenced in 
the district court for Lancaster county under the so-called 
scavenger act to foreclose the unpaid taxes on the prop- 
erty; alleges that notice was published in said cause, that 
the total taxes amounted to $516.21, of which $95.37 was 
for the street paving; alleges that the notice published 
was against the property, as well as the person in whose 
name it was taxed, and who held title thereto and pos- 
session thereof; admits that this tract was described as 
No. 0393, that the decree of foreclosure was duly entered, 
that notice of the sale for November 2, 1905, was given, at 
which time defendant Boettcher purchased said property 
and obtained a certificate of sale therefor, that subse- 
quently an affidavit for notice was filed and that there- 
after notice was published, and that thereafter the sale 
was confirmed by the district court, and defendant Boett- 
cher obtained a tax deed from the treasurer for said 
property, which deed was duly recorded; alleges that if 
the plaintiff had any interest in said property prior to 
said sale it was her duty to pay all the taxes and assess- 
ments against the property, and that if they were not 
paid when due the property was liable therefor and sub- 
ject to sale for such unpaid taxes; admits the convey- 
ance to Ignatius J. O’Reilly. There is in addition a gen- 
eral denial. 

In his cross-petition defendant Boettcher alleges: (1) 
That said lot 3, in block 85, was located so as to be liable 
for the city and street paving, together with other taxes 
for state and county purposes; that at the time of the tax 
sale said lot was liable for its proportionate share of pav- 
ing tax, amounting to $95.37. (2) That, in addition to 
said special assessments, said property was liable for the 
general, state, county and city taxes for the years 1899 
to 1904, inclusive; that said taxes at the time of said sale 
remained unpaid to the amount of $181.93, and that the 
balance of unpaid taxes then due was for general taxes 
for state and county purposes. (3) That an action was 
begun under the “Scavenger Act” to foreclose on said lot 
for the amount of $516.21; that due notice was given, and 
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that said cause was regularly presented upon due and reg- 
ular notice to the person in whose name the property had 
been taxed, as well as the property itself; that a decree of 
foreclosure was entered, notice of sale given, and the prop- 
erty sold to the defendant Boettcher; certificate of sale 
issued, then notice of time of redemption and date of con- 
firmation given as required by statute; and that after 
such confirmation a tax deed was issued by order of the 
court by the treasurer of Lancaster county, whereby all 
interest and claims of any kind to said property were 
transferred to the defendant Boettcher, whereby he be- 
came and ever since has been the owner of said lot; that, 
in order to obtain any income from said property, this 
plaintiff had to spend a great deal of money in improving 
the property; that he excavated a part of the cellar, put 
in new foundation and side walls on the south and west 
sides, placed a new front in the building, put new floors 
therein, and a new roof thereon, and that in this manner 
appellee spent $3,000 in repairing the premises, consisting 
of a store building; that in addition thereto he erected a 
barn on the rear of said lot of the value of $200. (4) 
That these expenses were a fair and reasonable value, and 
were necessary in order that said property could be rented. 
There is a prayer that the petition be dismissed, and the 
title to the property be quieted in Charles H. Boettcher. 

The plaintiff filed a reply to the answer, and an answer 
to the cross-petition of the defendant Charles H. Boettcher, 
denying each and every allegation therein. 

Because of the fact that the findings of. the court are 
very long, we will only set up such parts of the same as 
‘seem most pertinent: “And the court further finds that 
the plaintiff, Lena King, is now the sole owner of the en- 
tire fee title to the remainder estate of the real estate de- 
scribed in plaintiff’s amended petition, to wit: Lot 3, 
block 85, in the city of Lincoln, Lancaster county, Ne- 
braska, subject, however, to the life estate in said real 
estate which is now owned and held by the defendant 
Charles H. Boettcher, and the court finds that the said 
‘Charles H. Boettcher is the life tenant of said real estate, 
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and the court further finds that on the 9th day of March, 
1907, Ignatius O’Reilly, then an unmarried man, executed 
and delivered to the defendant Charles H. Boettcher, in 
the name of C. H. Boettcher, a quitclaim deed conveying 
to him the life estate in said lot 3, block 85, in the city of 
Lincoln, Lancaster county, Nebraska, and that said deed 
is recorded in book 139 of deeds, at page 176 thereof, and 
the court finds that the defendant Charles H. Boettcher, 
under and by virtue of said quitclaim deed from and after 
the 9th day of March, 1907, the date of said deed, came 
into possession of and became entitled to the right, title 
and interest in said property for and during the term of 
the natural life of said Ignatius O’Reilly.” It is also 
found that said Ignatius O’Reilly failed to pay the regular 
current annual taxes from 1899 to 1906, inclusive, as also. 
the part of the special assessment levied against said real 
estate, and which he permitted to become delinquent. 
There is an itemized statement of such taxes and assess- 
ments attached to the amended petition. It is found that 
the taxes not paid by said Ignatius O’Reilly amounted to 
$527.05. There are numerous small findings relating to: 
unpaid taxes. We omit the details of these findings be- 
cause they cover several pages. The court “further finds 
that at this time it 7s, and that ever since the 9th day 
of March, 1907, the date of the deed to said Charles H. 
Boettcher from Ignatius O’Reilly, it has been, the duty 
of said Charles H. Boettcher to fully discharge and can- 
cel all taxes and special assessments levied and assessed 
against said property.” There is also a finding that the 
defendant Boettcher made improvements on said property 
to the sum of $3,144.94; also that the expectancy of life of 
Ignatius O’Reilly at the date of the stipulation in the case 
is 11.79 years. There is no finding “with respect to the 
liability of the several parties for the improvements made 
on said described property by the defendant Charles H. 
Boettcher.” It is found that the party-wall agreement is 
a valid and subsisting agreement, and binding upon the 
plaintiff. 
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It is decreed that the deed from Englehardt and Swin- 
gle to Ignatius O’Reilly, dated April 6, 1891, and recorded 
in book 62, at page 175, in deed records of Lancaster coun- 
ty, Nebraska, be reformed and corrected so as to create in 
the plaintiff, Lena King, the right of survivorship in said 
lot 3, in block 85, Lancaster county, Nebraska, upon the 
death of her brother John O’Reilly, in harmony with the 
provisions of the last will of Frances B. O’Reilly, deceased. 
It is also found that Lena King is the sole owner of the 
entire fee title and remainder estate in said described real 
estate, subject, however, to the life estate of Ignatius 
O’Reilly which has been conveyed to Charles H. Boettcher. 
It is decreed that the treasurer’s deed to Charles H. 
Boettcher, dated November 16, 1907, recorded in book 140, 
at page 454 of the records of Lancaster county, Nebraska, 
be, and the same hereby is, canceled of record, decreed and 
declared to be null and void. 

It is further decreed that the party-wall agreement set 
forth in the answer of the Lincoln Steam Paste Company 
is valid and binding upon all parties to the suit; that 
defendant Charles H. Boettcher is entitled to a tax lien 
against the remainder estate in said described property in 
the sum of $810.15, which is hereby declared to be a judg- 
ment in favor of the defendant. There is a judgment for 
that sum of money against the plaintiff. 

It is decreed that plaintiffs title in the remainder es- 
tate, subject to the life estate now owned by Charles H. 
Boettcher, be forever quieted and established in her as 
against each and all of said defendants; that from No- 
vember 2, 1905, the date when Boettcher purchased the 
tax certificate, until the 9th day of March, 1907, the day 
when he became a life tenant, he paid all the taxes as- 
sessed against the property, which payments, together with 
interest thereon from the time of the several payments 
until the date of the decree entered in this case on July 
14, 1911, amounted to the sum of $810.15. 

The district court decreed Lena King to be the sole 
owner of the entire fee title and remainder estate in the 
said described real estate, subject, however, to the life 
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estate of Ignatius O’Reilly, as above set forth; also that 
the treasurer’s deed is null and void because of defects in 
the scavenger proceedings leading up to its acquirement. 
The deed is canceled by the decree. 

It is further decreed that the defendant Charles H. 
Boettcher is entitled to a tax lien against the remainder 
estate in said property in the sum of $810.15, and it is 
ordered that Lena King’s remainder estate in said prop- 
erty shall be sold to satisfy this lien, if the judgment is 
not paid within twenty days from the date of the decree. 
It is from this portion of the decree that Lena King ap- 
peals. 

The errors assigned are: (1) That the court erred in 
finding that the defendant Charles H. Boettcher was en- 
titled to a lien against the remainder estate in said prop- 
erty in the sum of $810.15; (2) that.the judgment in favor 
of Charles H. Boettcher is contrary to law. 

1. Upon the life tenant rests the duty to pay the taxes: 
which are assessed against the property. “A life tenant 

st pay all the ordinary taxes on the property during the 
continuance of his estate.” 16 Cyc. 632. 

“Life tenant of lands is charged with the duty of paying 
the taxes which accrue upon the property of which he is 
enjoying the use, rents and profits.” First Congregational 
Church v. Terry, 130 Ia. 518. 45 Cent. Dig. (Taxation) 
sec. 1358, and note; 33 Cent. Dig. (Life Estate) secs. 18, 
39, 51; 12 Dec. Dig. (Life Estate) sec. 18. 

“As between the life tenant and the owner of the fee, it 
is the duty of the former to pay all taxes charged against 
the land during the continuance of his estate.” Spiech v. 
Tierney, 56 Neb. 514. In the last named case it is said 
in the body of the opinion: “As between the heirs and the 
tenant for life, it was undoubtedly the duty of the latter 
to pay all taxes assessed against the land during the con- 
tinuance of his estate. Disher v. Disher, 45 Neb. 100; 
Prettyman v. Walston, 34 Ill. 175; Lhompson v. McCor- 
kle, 186 Ind. 484; 1 Washburn, Real Property, secs. 96, 
97. This was a duty due from Kyron Tierney to the own- 
ers of the fee, and one which they might by an appropriate 
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action enforce at any time. * * * They were a lien on 
the land itself, and were payable at the treasurer’s office 
without demand.” 

In Disher v. Disher, 45 Neb. 100, it is said in the syl- 
labus: “As between a tenant for life and the reversioner, 
the former is required to pay taxes assessed against the 
estate.” In that case the remaindermen sought to en- 
join the life tenant from cutting and removing valuable 
timber. She set up by way of defense, that she was cut- 
ting and selling the timber to provide funds for the pay- 
ment of current taxes. This court held: “That as be- 
tween herself and these plaintiffs it was her duty to pay 
the taxes.” 

It is said in the supplemental brief of defendants: “It 
is admitted that it is the duty of the life tenant to pay the 
taxes.” This concession requires but little further inves- 
tigation of the facts or consideration of legal principles. 
In the same paragraph it is said: “If Mr. Boettcher ac- 
quired the rights of Mr. O’Reilly, it was Mr. Boettcher’s 
duty thereafter to pay the taxes on this land. Prior to 
that time, no duty was upon him to pay any of the taxes.” 
Before the purchase from O’Reilly there could have been 
no duty upon the part of Mr. Boettcher to pay the taxes; 
whenever Boettcher did make the purchase, then he bought 
what O’Reilly had to sell, and nothing more. O’Reilly was 
bound to keep up the taxes because he was the owner of 
the life estate, and that duty was enjoined upon the owner 
of such estate, whoever he might be, because it was a legal 
burden which belonged to the life estate itself, and was in- 
separable from it.. For that reason, Mr. O’Reilly could 
not release the life estate by selling it to Boettcher, and 
Boettcher bought it subject to the burden which O’Reilly 
had permitted to accumulate. If O’Reilly could convey 
the life estate separate from ‘the legal burden enjoined up- 
on it, then he could transfer to Boettcher a greater inter- 
est than he himself enjoyed.- Concert of action between 
O’Reilly and Boettcher should not be permitted to destroy 
the interest of the remainderman or to lessen its value. 
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2. It is said in the supplemental brief of defendants 
that the deed under which the O’Reillys held this land 
made it to “Ignatius J. O’Reilly for life, and thereafter to 
his children, Lena O’Reilly and John O’Reilly, in fee for- 
ever, share and share alike.” It is then contended that 
the records of Lancaster county show under this deed that 
the life estate was in Ignatius J. O’Reilly; that the remain- 
der went to his two children, John and Lena, share and 
share alike. Under such a deed it is said that, upon the 
death of the remainderman, unmarried and without issue, 
the father, under our laws, would inherit his share of the 
remainder. It is stated in the petition that John O’Reilly 
died about 1896, at about the age of 16, unmarried and 
without issue, and these facts are not denied. It is said 
by Boettcher: “Under the deed, and by reason of the 
death of John, the father, Ignatius, became the owner of 
an undivided one-half of the remainder, as well as the life 
estate.” It should be remembered that the condition in 
the original will provided: “The use of such homestead 
or dwelling-house shall be vested for the term of his nat- 
ural life in my son Ignatius O’Reilly, remainder to his 
children born, and to be born, of his present wife, or to 
the survivor or survivors of them living at the time of his 
death, share and share alike.” It is further provided in 
the will that, upon request being made for a reinvestment, 
the executor shall sell the homestead, the proceeds to be 
invested “as my son shall request, and in such place as he 
shall request. * * * When such reinvestment is made, 
the said executor shall have the deed to the property made 
to my son Ignatius for life, remainder to his children, born 
or to be born of his present marriage, or to the survivor 
or survivors of them at his death, share and share alike.” 
The deed, in order to conform to the will, should have 
contained the foregoing provisions. While Ignatius 
O’Reilly undertook to make a quitclaim deed for lot 3, he 
could not in any event convey more than the life estate 
which he owned. Counsel for the appellees fail to show us 
any authority for holding that the deed shall enable the 
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holder of the life estate to take more than the will pro- 
vided, or to grant more than he owned. 

The deed made by George Englehardt to Matilda Engle- 
hardt, husband and wife, and Calvin W. Swingle and Ar- 
mila J. Swingle, husband and wife, conveys the lot in 
controversy to Ignatius O’Reilly “for life, and thereafter 
to his children, Lena O’Reilly and John O’Reilly in fee 
forever, share and share alike.” When Boettcher made his 
purchase from Ignatius J. O’Reilly, he may have had no 
notice of the fact that O’Reilly only owned a life estate. 
The quitclaim deed made by Ignatius O’Reilly to Boettcher 
said nothing about the life estate. For anything that ap- 
pears to the contrary, O’Reilly and Boettcher may have 
been attempting together to destroy the rights of remain- 
dermen. Boettcher and O’Reilly were failing to keep up 
the taxes, and were taking such steps as might be taken 
to acquire title to the property in Boettcher, without re- 
gard to the rights of the plaintiff or the limitations of the 
will making the plaintiff the survivor. 

The case of Jones v. Merrill, 69 Miss. 747, is not unlike 
the instant case. In that case it is stated in the syllabus: 
“(1) One who has acquired and holds the life estate of 
another in land cannot, in the lifetime of such other, ac- 
quire and set up against the remaindermen a tax title 
thereto, although the forfeiture for taxes occurred before 
he acquired such life estate. (2) Nor is he relieved of 
such disability by the fact that, before he acquired the life 
estate, he had entered and was in possession under a pre- 
vious tax title; this being void and having been so ad- 
judicated at the suit of the remaindermen.” 

3. The defendant Boettcher seems to have had notice 
that Ignatius O’Reilly only had a life estate in the prem- 
ises. In the deed executed by George Englehardt and wife 
and Calvin W. Swingle and wife to Ignatius O’Reilly there 
is contained in the body of the same the following: “To. 
Ignatius J. O’Reilly for life, and thereafter to his children, 
Lena O’Reilly and John O’Reilly, in fee forever, share and 
Share alike.” The foregoing language shows the terms and 
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conditions of the grant, and to whom the lot was con- 
veyed. ; 

All persons claiming an interest in or a lien upon real 
estate are bound to take notice of the recitation in a duly 
vecorded deed in the chain of title of their grantor. 
Mathews v. Jones, 47 Neb. 616; Carter v. Leonard, 65 Neb. 
670; Albers v. Kozeluh, 68 Neb. 522. 

The petition of the plaintiff alleges that she is uncer- 
tain whether any part of the special assessments “should 
be borne by this plaintiff as remainderman,” but that “she 
stands ready and willing to abide the judgment and order 
of the court in that regard.” Where the facts are uncer- 
tain, as shown by the evidence, and may not in any event 
be definitely ascertained until after the trial is concluded, 
such willingness as is set forth in this petition would 
seem to be about all that should be required of the plain- 
tiff in an equity case. By this averment the plaintiff may 
have tried to comply with the maxim that “one who seeks 
equity must do equity.” Payne v. Anderson, 80 Neb. 216; 
Humphrey v. Hays, 85 Neb. 239. 

4. It will be seen that the tax sale to the defendant 
Charles H. Boettcher was had upon a decree rendered in 
the Lancaster county district court under the provisions of 
what is known as the “Scavenger Act.” The decree was 
entered September 15, 1905. The sale of the property in- 
‘volved was had November 2, 1905. The sale was con- 

firmed November 16, 1907. On that day the treasurer’s 
deed was executed and delivered to the defendant Charles 
H. Boettcher. On the same day it was filed for record. 
On March 19, 1907, Ignatius O’Reilly conveyed all his title 
and interest in the property by a quitclaim deed to de- 
fendant Charles H. Boettcher. As O’Reilly had a life es- 
tate, that is what he succeeded in conveying to Boettcher. 
The defendant Boettcher by his purchase of the scavenger 
tax certificate on November 2, 1905, did not become the 
owner of the fee title of the property. At that date the 
sale was not final, and therefore could not be complete. 
The sale of November 2, 1905, was only one of several es- 
sential steps necessary to be taken under the “Scavenger 
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Act” in order to obtain a tax title to the property. The 
sale cannot be complete until confirmation is had in the 
regular prescribed manner. Parsons v. Prudential Real 
Estate Co., 86 Neb. 271. 

The regularity of the proceedings upon which the treas- 
urer’s deed was executed is not admitted by the plaintiff. 
It is contended that said deed is void: (1) Because the 
affidavit for service by publication of the “Final Notice” 
did not set forth the name of the plaintiff, who was the 
owner of the property, which fact could have been ascer- 
tained from an examination of the title as shown by the 
record. (2) Because the published notice of the time lim- 
ited in which redemption could be made was not directed 
to the plaintiff. (8) Because the holder of the tax cer- 
tificate did not make the proper entries on the confirma- 
tion record until after the expiration of the time of re- 
demption. Section 11181, Ann. St. 1911, provides: “It 
shall be the duty of the holder of each certificate of tax 
sale other than the state, county, or city, on or before 
the last day of the redemption period, either by himself or 
by his agent or attorney, to enter in said confirmation 
record the date of such decree, as well as the number of 
the tract covered by his certificate of tax sale, together * 
with a description of the real estate on which confirmation 
is sought, and the time when and the place where a hear- 
ing will be had upon such confirmation. The entry of 
notice in such confirmation record shall be deemed equiva- 
lent to personal service upon all persons served with final 
notice.” (4) Boettcher failed to comply with the require- ° 
ments of said sections 11176, 11177, 11178, 11181, and 
thereby lost any rights that he may have had. 

It was Boettcher’s duty as the owner of the interest of 
the life tenant to pay the taxes assessed against the prop- 
erty. This purchase of the tax certificate was the equiva- 
lent of a payment of the taxes and special assessment. 

Section 11176, Ann. St. 1911, provides that the “ ‘Final 
Notice’ to be served upon the owner” shall be so served 
not more than “six months from the expiration of the 
period of redemption,” fixing the day of expiration of the 
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time of redemption, and directing the person served to 
examine the confirmation record for notice of the time 
when and place where the confirmation of sale will be 
had. It is provided in section 11177: ‘Where the owner 
of any real estate is a nonresident of the state or cannot, 
with reasonable diligence, be found therein, or in cases 
where the name or names of such owner or owners cannot 
be ascertained by the exercise of reasonable diligence, it 
shall be sufficient * * * to cause a notice * * * to 
be published once a week for three consecutive weeks in 
some newspaper of general circulation in the county where 
the land is located.” It is further provided by section 
11177 that prior to the giving of such notice it shall be the 
duty of the purchaser, his agent or attorney, to make and 
file in the office of the clerk of the district court an affidavit 
setting forth the names of the parties to be served by 
publication, and that they are nonresidents of the state, or 
cannot be found within the state upon the exercise of rea- 
sonable diligence, or that the names of the owners are 
unknown. Neither the affidavit for service by publication 
nor “Final Notice” as published (Abs., pp. 25-26) con- 
tain the name of the plaintiff. They did not therefore 
comply with the requirements of the sections above quoted. 

Notice of the time when the redemption of land from tax 
sale will expire must be given by the tax purchaser or his 
assignee before the expiration of the time to redeem. Am- 
bler v. Patterson, 80 Neb. 570; 45 Cent. Dig. (Taxation) 
secs. 1418, 1425, and cases cited. 

“A tax deed, issued in April, 1904, without an affidavit 
showing the service of a notice to redeem, as required by 
section 124, art. I, ch. 77, Comp. St. 1901, having been first 
filed with the county treasurer, is void.” Peck v. Garfield 
County, 88 Neb. 635. 

“There being no legal service of the notice of expira- 
tion of time for redemption from the sale, the county ac- 
quired no title through its certificate, but merely retained 
a lien on the land by virtue of such certificate.” McKen- 
zte v. Boynton, 19 N. Dak. 581. Archer v. Tubbs Sheep 
Co., 25 S. Dak. 399. 
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A notice of the expiration of the time of redemption 
from a tax sale is necessary to cut off the owner’s title. 
Neilan v. Unity Investment Co., 147 Ia. 677; Johnson v. 
Fraser, 112 Minn. 126. 

Notice as published was directed to C. as “receiver of 
the McKinley-Lanning Loan & Trust Company.” C. was 
the receiver of the McKinley-Lanning Loan & Trust Com- 
pany. “Held, That the notice as published was deficient 
and did not confer jurisdiction.” Lanning v. Musser, 
88 Neb. 418. Lanning v. Haases, 89 Neb. 19. 

“The notice of the expiration of redemption from a tax 
sale must be given in strict compliance with the statute.” 
De Laurier v. Stilson, 141 N. W. 293 (121 Minn. 339). 

“Scavenger tax law must be strictly construed against 
one claiming title by a tax purchase thereunder.” Archer 
v. Tubbs Sheep Co., 25 8. Dak. 399. 

Section 10681, Ann. St. 1903, construed in State v. Sev- 
eral Parcels of Land, 75 Neb. 538, held to afford the land- 
owner an opportunity to have the question of the validity 
of the tax determined before he is deprived of his prop- 
erty; held, also, that the decree does not operate to de- 
prive her of her day in court before being divested of her 
title. 

In Prudential Real Estate Co. v. Hall, 79 Neb. 805, it 
is held: “The validity of taxes involved in a default de- 
cree rendered in a scavenger suit may be contested upon 
an application to confirm the sale.” The “Scavenger Act” 
should be followed in every detail to the end, and it should 
not be abandoned for or blended with the proceedings pro- 
vided by the general revenue law. 

There must be a strict compliance with the Scavenger 
Act or the holder of the certificate acquires no title under 
the tax deed. It was said in Ambler v. Patterson, 80 Neb. 
570, on rehearing, 575: “A thorough examination of what 
is known as the ‘Scavenger Act’ (Comp. St. 1903, ch. 77, 
art. IX) convinces us that it was the intention of the 
legislature to allow the owner of land, against which a de- 


cree of sale for delinquent taxes has been entered, every 
96 Neb. 22 
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opportunity to save his land, either by paying the amount 
of the decree prior to a sale, or by redeeming from the sale 
afterwards made. That the act should receive a liberal 
construction in favor of the owner to comply with this evi- 
dent purpose of the legislature should not be denied; and 
it is our duty to afford the owner the opportunity to re- 
deem his land where full and actual compliance with the 
statute has not been observed.” In that case it was held 
that a notice running to several persons describing differ- 
ent tracts of land in which each had a separate interest or 
ownership was not sufficient. Because of the error in the 
“Final Notice’ the judgment of the court below was re 
versed. 

In Peck v. Garfield County, 88 Neb. 635, it was held 
that a tax deed issued in April, 1904, without an affidavit 
showing the service of a notice to redeem as required by 
section 124, art. I, ch. 77, Comp. St. 1901, having been first 
filed with the county treasurer, is void. In the body of the 
opinion it is said: “Tor the failure of Mr. Ratcliff, the 
holder of the tax sale cetrificate, to perform the plain 
statutory condition precedent to his obtaining a tax deed, 
the deed issued upon such certificate was absolutely void. 
It follows that the court erred in refusing to permit plain- 
tiff to redeem.” The judgment of the district court was 
reversed, with directions to enter a decree canceling the 

. tax deed, and to permit the plaintiff to redeem from the 
tax sale, and quiet plaintiff’s title to the property. 

The findings and judgment of the district court estab- 
lishing a tax lien in favor of defendant Charles H. Boett- 
cher against the remainder estate of plaintiff in the sum 
of $810.15, and ordering the property sold for the pay- 
ment thereof, in the event that plaintiff shall fail to pay 
the same within twenty days from the entry of judgment, 
is reversed, and the claim of said defendant Boettcher, and 
every item thereof on which such judgment is based, is and 
are dismissed, with prejudice, and the remainder estate 
of plaintiff in fee simple is quieted and confirmed in her, 
subject to the life estate of said Ignatius J. O’Reilly, now 
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owned by said defendant Boettcher. In all other respects 
the judgment of the district court is affirmed. 
JUDGMENT ACCORDINGLY. 


LETTON and Sepewick, JJ., not sitting. 


JOSEPH SIMCHO, APPELLEE, V. SCHOOL DISTRICT OF OMAHA, 
APPELLANT. 


Fitep JUNE 23, 1914. No. 18,551. 


Intoxicating Liquors: Lic—ENsE MoNEY: FoRFEITURE. Plaintiff obtained a 
license to sell intoxicating liquors at a designated place in the city 
of O. He entered upon the licensed business and continued in the 
trade for some time, when, under permission of the city council, he 
removed his saloon and business to another part of the city. The 
district court issued a mandamus to the council compelling it to 
rescind the alleged permission to remove. In the meantime another 
had obtained rightful possession of plaintiff’s former location, which 
he had abandoned, and procured a license to sell liquors therein. Held, 
That as plaintiff had voluntarily abandoned the only place where he 
could Jawfully sell intoxicating liquors, his license remaining in force 
he could not recover from the school district any part of the money 
paid for the license. 


AppraL from the district court for Douglas county: 
GeEorRGE A. Day, Jupce. Reversed. 


Carl E. Herring, for appellant. 
Damel Horrigan, contra. 


REESE, C. J. 

This is an action instituted by plaintiff against the de- 
fendant school district for the sum of $543.64, being a 
part of the sum of $1,000 paid to the city of Omaha, and 
by said city turned over to the school district, to whom it 
belonged, the payment having been made for a license to 
sell intoxicating liquors at 914 North Sixteenth street in 
said city. The petition alleges the payment of the money 
for the license, which was issued on the 31st day of De- 
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cember, 1912; that plaintiff took possession of the prop- 
erty named, and entered upon the business of maintaining 
a saloon therein; that on the 11th day of March, 1913, the 
city council of said city, by resolution, granted plaintiff 
permission to remove his license to 1701 Cuming street 
therein, whereupon plaintiff removed his license and busi- 
ness to that place and proceeded to sell liquors until the 
9th day of May, 1913, when said city council rescinded the 
resolution and ordered plaintiff to close his place of busi- 
ness at 1701 Cuming street, and to cease selling liquors 
at said place under said license; that the city council on 
the 12th day of June, 1913, granted a license to Wilber 
Wood to sell liquors at 914 North Sixteenth street, that 
being the identical place named in plaintiff’s license, and 
the said Wood took possession of said premises and pro- 
ceeded to operate and conduct a ‘saloon therein under a li- 
cense issued to him; that the granting of the license to 
Wood amounted to a cancelation and revocation of the 
license granted to plaintiff; that plaintiff was entitled by 
law and the terms of said license to the exclusive privi- 
lege of selling liquors at said 914 North Sixteenth street 
during the year 1913, unless the same was revoked through 
or in consequence of plaintiff’s fault; that the action of 
the city council in granting the license to Wood was 
through no act of forfeiture of plaintiff, and he is en- 
titled to recover back from defendant the proportionate 
part of the license for $1,000 for the period during which 
he was denied the privilege and opportunity to the use of 
said license. Judgment is demanded for the sum of 
$543.64, with costs. 

Defendant filed a general demurrer to the petition. The 
demurrer being overruled, an answer was filed admitting 
the averments of the petition as to plaintiff’s license, the 
resolution permitting the removal to 1701 Cuming street, 
its rescission by the council, but alleging that the rescis- 
sion was pursuant to a writ of mandamus issued by the 
district court for Douglas county, citing the case by docket 
and page number. The averment of a license having been 
issued to Wilber Wood is admitted, but the materiality 
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of the allegation is denied. It is alleged that plaintiff's 
license is still in force, has never been canceled, and his 
“failure to enjoy his privileges” does not constitute grounds 
for an action against defendant. On filing of the answer, 
plaintiff moved for judgment on the pleadings. The mo- 
tion was sustained and judgment rendered in favor of 
plaintiff for the sum of $543.64. Defendant appeals. 

By the pleadings this statement of facts is established. 
Plaintiff applied for and received a license to maintain a 
saloon at 914 North Sixteenth street in Omaha. After 
engaging in business at that point for some time, the city 
council granted him permission to remove his saloon to 
1701 Cuming street, which was evidently at his request. He 
left his former place of business and located on Cuming 
street. By order of the district court the permission to 
remove was rescinded, which left him without the appar- 
ent authority to conduct his business elsewhere than at 
the place named in his license. After his vacation of his 
place of business on North Sixteenth street, it was occu- 
pied by Wood, who obtained a license to conduct a saloon 
therein. The permission to remove plaintiff’s saloon and 
his subsequent removal were in violation of law, and fur- 
nished no protection to him or his business, as section 5, 
ch. 50, Comp. St. 1911, requires that the license should 
state “the place where the liquor is to be sold,’ and the 
sale of liquor elsewhere would not be protected by the li- 
cense. The removal of the saloon and the abandonment of 
the place of business, named in the license, was of plain- 
tiff’s own volition, and his free act. The license remained 
in force until the end of the license year. His error was 
in surrendering his possession of the number on North Six- 
teenth street, and allowing another to obtain righiful pos- 
session, who, under the law, might be granted a license 
upon a compliance with its provisions. Plaintiff, as well 
as the city council, was charged with knowledge of the law. 
Can he, after thus voluntarily abandoning the place of 
business named in the license as the only place where he 
could lawfully sell liquors, recover from the school district 
what he has voluntarily paid and as voluntarily rendered 
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unproductive? This presents an entirely different ques- 
tion from those presented in the cases cited by. appellee. 
In each one of those cases the license was canceled without 
the procurement or consent of the licensee, and we have 
uniformly held that, where he is deprived of his license 
by acts or circumstances over which he has no control, and 
without his volition, he could recover back what he has 
paid for a privilege which had been denied him. To this 
we adhere. But this rule can have no application where 
the licensee retains his license, voluntarily vacates his 
place of business, thus rendering his license ineffective, 
owing to his own act in withdrawing from the premises. 
If such were the law, a person could procure a license, 
enter upon the business, and, if the volume of trade was 
not satisfactory, vacate the place where he is allowed to 
sell, and recover back such portion of the money paid as 
the unexpired term of the license year bore to the whole 
year, which would in effect render the school district the 
insurer of the success of the business venture. This is not 
the policy of the law. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 


Rost, SEp¢wicK and Hamer, JJ., not sitting. 


JOHN HUNT, APPELLANT, V. SCHOOL DISTRICT ET AL., 
APPELLEES. 


FILED JuNE 23, 1914, No. 17,403. 


Adverse Possession: INJUNCTION. One who agrees to sell a site for 2 
schoolhouse to a school district, which takes possession thereof and 
erects its: schoolhouse thereon, and uses the same for school pur- 
poses for more than 25 years without objection on the part of the 
vendor and without any demand for the payment of the purchase 
price, which was merely a nominal sum, is not entitled to an injunc- 
tion to restrain the district from repairing and enlarging the school- 
house on the ground that the district has no title to the schoolhouse 
Bite. 
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AppeaL from the district court for Antelope county : 
Anson A. WELCH, JUDGE. Affirmed. 


J. F. Boyd, for appellant. 
O. A. Williams, contra. 


BARNES, J. 

Plaintiff commenced this action in the district court for 
Antelope county to enjoin the defendant from building an 
addition to its schoolhouse. His petition alleged, in sub- 
stance, that the school district has never purchased a 
site for its schoolhouse; that plaintiff is a taxpayer, resid- 
ing in said school district; that he has no adequate rem- 
edy at law to prevent the unlawful expenditure of the tax- 
payer’s money. The county judge, in the absence of the 
judge of the district court, granted a temporary order of 
injunction. 

The defendant answered plaintiff’s petition, alleging, in 
substance, that the defendant, in the year 1880, entered up- 
on a tract of land consisting of about a half an acre in 
area situated in the southeast corner of the south half of 
the northeast quarter of section 28, township 25 north, of 
range 5 east, in Antelope county, Nebraska, and erected 
thereon a schoolhouse, and has ever since said date main- 
tained a schoolhouse upon said tract and used said tract 
of land for school purposes, and has been in the open, no- 
torious, peaceable, exclusive, continuous and adverse pos- 
session of said tract; that defendant long since acquired 
a good indefeasible title thereto by adverse possession, and 
that said site is now owned by said school district; that 
plaintiff claims that the school district has no title to 
the schoolhouse site aforesaid, and has brought this action 
to enjoin the expenditure of money thereon because of his 
said claim; that said claim made by the plaintiff inter- 
feres with the full and free enjoyment of its property by 
the school district, and constitutes a cloud upon its title, 
which defendant is entitled to have removed. The answer 
concluded with a prayer that the title as to said tract 
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of land be quieted in the defendant against the claims of 
the plaintiff, and for equitable relief. 

The plaintiff, by his reply, among other things, denied 
the allegations of the defendant’s answer. A trial was 
had on the issues joined. The court found that the tem- 
porary order of injunction should not have been granted; 
that plaintiff is entitled to the use of the premises in ques- 
tion, and in the event, and if at any time, the school dis- 
trict ceases to use the same for school purposes and as a 
schoolhouse site, the same should revert to plaintiff. The 
temporary injunction was dissolved. The title to the prem- 
ises was quieted in the defendant for its use as a school- 
house site as long as the same sliould be used for that pur- 
pose. The decree provided, however, that, in case the de- 
fendant should abandon the site for school purposes, then 
the same should revert to the plaintiff. Plaintiff’s action 
was thereupon dismissed at his costs, and he has brought 
the case to this court by an appeal. 

The bill of exceptions discloses that when the defend- 
ant’s schoolhouse, which it sought to repair, was built, the 
tract of land in question was owned by the Burlington & 
Missouri River Railroad Company, for which one Michael- 
son had a contract of purchase. The plaintiff testified that 
he was a joint purchaser of the land, and that the con- 
tract was taken in the name of Michaelson for their mutual - 
benefit; that when the schoolhouse was erected it was 
agreed between himself and the moderator and treasurer 
of the school district that, as soon as he obtained title 
to the land, he would sell the tract on which the school- 
house was built, consisting of about half an acre, to the 
school district; no other agreement was ever made, either 
written or oral; that the schoolhouse was built in 1887, 
and the following spring the plaintiff helped to put the 
seats therein. Michaelson made the payments upon his 
contract with the Burlington railroad, and on the 21st 
day of November, 1887, obtained a deed for the quarter 
section of land above described, and thereupon, on the 
20th day of June, 1888, Michaelson and wife conveyed the 
south half of the quarter section to the plaintiff. 
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It thus appears that, at that time, the district was en- 
titled to a deed for the tract of land occupied as a school- 
house site upon payment of the reasonable value thereof to 
. the plaintiff. It also appears that the value of the tract 
of land so occupied by the defendant, at that time, was 
about $2.50. The plaintiff testified that he gave his con- 
sent to the schoolhouse being placed on the tract in ques- 
tion, and that he continued to act as a director of the school 
district, and in the meantime became the owner of the 
premises where the schoolhouse had been placed; that no 
other agreement was ever made. It appears that the school 
district continued to use the property, and plaintiff let it 
go that way. He said he never received a cent of rent 
for the tract in question. Witness further testified that 
he had been an officer of the school district during the 
last eight or nine years; that last fall he told the officers 
that they must move the schoolhouse off; that he was not 
very friendly with the officers of the district at that time. 
On redirect examination he stated that the arrangement 
was made between himself and Novell and Pete Thomp- 
son, and that it was agreed that when he got title, if they 
wanted to buy the site, they should buy it, and if they did 
not want to buy it, and he wanted to sell it, they should 
either buy it or take the schoolhouse off; that last spring 
he demanded $50 for the site, and told them that if they 
did not pay him that amount they should move the school- 
house away. 

We find from the record that as early as June, 1888, the 
plaintiff had the right to demand payment for the tract 
of land in question; that he neglected to make any such 
demand, and since that time has acquiesced in the claim of 
the district to be the owner of the schoolhouse site. It ap- 
pears that the plaintiff, as well as the school district offi- 
cers, have for more than 20 years acquiesced in the situa- 
tion, and until the plaintiff became unfriendly with some 
of the school district officers he made no objection to the 
use of the school site for school purposes. It is true that 
the matter of the payment for the land was never dis- 
cussed, and that question was never raised between plain- 
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tiff and the school district until just before the commence- 
ment of this action. : 

We are of opinion that the plaintiff’s claim of possession 
of the schoolhouse site, at this remote period, cannot be 
maintained. It is evident that the district has acquired the 
tight to use the site by prescription, and that the plaintiff 
cannot now maintain this action. 

The judgment of the district court is therefore 

AFFIRMED. 


Dora ADLER, APPELLEE, V. MORITZ KOHN, APPELLANT. 
Fivep June 23, 1914. No. 17,725. 


1. Vendor and Purchaser: TitLE: PurcHast Monty. Ordinarily a con- 
tract for the sale and purchase of real estate requires the vendor 
to execute and tender to the vendee a deed conveying to him a good 
merchantable title to the premises, and until such deed is tendered 
to the purchaser he cannot be required to pay the purchase price 
named in the contract. 


: RicHr to Monry InN Escrow. When a part of the 
price has been deposited in a bank in escrow, to be paid over to the 
vendor upon the delivery of a deed to the vendee conveying to him 
a good merchantable title, the vendor is not entitled to claim a for- 
feiture of the sum so deposited until such a deed has been tendered. 


bo 


: Rescission. Where the vendor, failing to 
execute and deliver such a deed to the vendee, proposes to rescind the 
contract, and such proposal is assented to by the vendee, and the con- 
tract is rescinded, ordinarily the vendor will not be entitled to re- 
cover that part of the purchase price which has been deposited in 
the bank in escrow. ° 


The execution and delivery to the 
bank, where the escrow is deposited, of a deed to the premises after 
such rescission will not entitle the vendor to maintain an action to 
recover the amount of the deposit. 


APPEAL from the district court for Lancaster county: 
P. JAMES CosGRAVs, JuUDGH. Reversed, and decree entered. 


Hainer & Craft, for appellant. 


VoL. 96] JANUARY TERM, 1914. 347 
Adler v. Kohn. 


F. A. Boehmer, A. M. Morrissey, F. M. Tyrrell and Field, 
Ricketts & Ricketts, contra. 


BARNES, J. 

This was a suit in equity brought by Dora Adler against 
Moritz Kohn and the Central National Bank of Lincoln 
to recover the sum of $650, with interest from October 26, 
1911, on a contract for the sale of certain rea] estate, and 
to have the contract canceled. 

Plaintiff alleged in her petition that she was the owner 
of lot 8, block 85, in the city of Lincoln, and that on July 
26, 1911, she and her husband, Moritz Adler, entered into 
a written contract with Moritz Kohn, whereby she agreed 
to sell and convey said real estate to said Moritz Kohn 
by a good and merchantable title. The contract, which 
was made a part of the petition, recites, in substance, 
that the party of the first part agrees to sell and con- 
vey unto the second party, upon the performance of the 
covenants hereinafter set forth, the property above de- 
scribed. The second party agrees to pay as the purchase 
price of said property the sum of $7,650, in the following 
manner, to wit: $650 shall be paid in cash on delivery of 
this contract, the same to be placed in the Central Na- 
tional Bank of Lincoln, Nebraska, together with a copy 
of the contract in escrow until the abstract of title to said 
premises has been examined and approved by the second 
party, and the balance of $7,000 shail be paid in cash on 
or before the 20th day of August, 1911, when the deed from 
Mrs. Adler to the premises shall be delivered to the sec- 
ond party, the said $650.so deposited in the bank shall 
be paid over to Mrs. Adler on the 20th day of August, 
1911, and if the second party fails to pay the balance of 
$7,000 by said date and take up his deed he shall forfeit 
the $650 so paid in escrow,’ and said money shall be paid 
to the first party to cover damages sustained by her in the 
sale of this property by first party to the second party. 
The contract also provided for the payment of delinquent 
taxes on said property, each party to pay one-half of the 
same. The first party agreed to convey $8,000 worth of 
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fire insurance on said property and $5,000 worth of tor- 
nado insurance thereon to the second party; second party 
to pay the first party the unearned premium due on the 
policies. The petition further alleged that the defendant 
paid to the Central National Bank as a part of the pur- 
chase price, and as a forfeit, the sum of $650. It was 
alleged that Laura Kohn is the wife of Moritz Kohn. It 
was also alleged that thereafter, on the 20th day of Au- 
gust, 1911, plaintiff and defendant entered into an oral 
contract, by the terms of which the performance of the 
first contract and the payment of the money therein men- 
tioned was extended until such time as the plaintiff could 
secure a deed duly signed and acknowledged by Moritz 
Adler, her husband, who was then in Austria. It was al- 
leged that the defendant had caused the contract to be 
recorded in the office of the register of deeds, and that 
the same was a cloud on the plaintiff’s title. It was fur- 
ther alleged that on August 25 and September 22, 1911, 
the defendant examined and approved the abstract of title 
to the premises; that plaintiff has always been and still 
is ready and willing to perform the agreement on her part 
on being paid the remainder of the purchase price pursu- 
ant to the agreement. Finally, it was alleged that on 
or about the 26th day of October, 1911, plaintiff tendered 
to defendant and deposited in the Central National Bank 
a warranty deed showing a good and merchantable title to 
said property, together with an abstract of title showing 
said plaintiff had a good and merchantable title to said 
property, but the plaintiff then and there and ever since 
has refused to accept said deed or pay the balance of the 
purchase price. 

The bank filed an affidavit and disclaimer showing that 
it held the money and had no interest in the controversy, 
and was ready and willing to pay the $650 to the one that 
the court should decree was entitled to receive it. 

Defendant Kohn answered setting forth, in substance, 
an admission of the making of the contract, and its record- 
ing as pleaded; alleged that he had deposited the $650, in 
accordance with the terms of the contract, in escrow in the 
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defendant bank; that Laura Kohn is, and was during all 
the times mentioned, the wife of Moritz Kohn, and denied 
generally all of the other allegations of the petition. De- 
fendant further alleged that Dora Adler and Moritz Ad- 
ler were husband and wife, and constituted one family; 
that the lot mentioned in the petition was and is the home- 
stead of said Dora and Moritz Adler, under and by virtue 
of the homestead laws of the state of Nebraska; that on 
July 26, 1911, the time of the execution of the contract 
sued upon, plaintiff represented to defendant that she had 
in her possession a power of attorney in due form of law 
and fully executed by her husband, Moritz Adler, author- 
izing and empowering her to sell and convey said lot, and 
that she thereupon agreed to execute and deliver to de- 
fendant on August 20, 1911, a warranty deed duly and 
fully executed in accordance with the usage and custom 
of the country, and in the English language, for said prem- 
ises, and accompany the same by an abstract of title duly 
executed and certified by a competent abstracter, show- 
ing the title conveyed by said deed to be a good and mer- 
chantable title conveying a perfect title of record from 
said Dora and Moritz Adler, as husband and wife, to the 
defendant Moritz Kohn. 

By defendant’s answer it was further alleged that Dora 
Adler did not have and did not acquire a valid power of 
attorney from said Moritz Adler authorizing such convey- 
ance; that the instrument which she then had and held 
was prepared and written or printed in the German lan- 
guage, and not in the English language, and was not 
in the form of a warranty deed used and employed in the 
state of Nebraska for the conveying of real property, and 
Was an agreement which by reason of its terms, and the 
fact that it was in the German language, was not admis- 
sible to record in the deed records of Lancaster county, 
Nebraska, and was not such a deed as had been agreed 
upon by and between the parties to the contract; that 
on August 20, 1911, plaintiff applied to the defendant, 
Moritz Kohn, and requested further time within which to 
secure a deed duly signed and acknowledged by Moritz 
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Adler, her husband, and which deed, when executed by 
herself and husband, would fully and duly convey a perfect 
legal title to the premises to the defendant, subject only 
to the taxes mentioned in the contract; that thereupon de- 
fendant extended the time within which plaintiff could 
comply with her contract until the 20th day of Septem- 
ber, 1911; that on the 22d day of September, 1911, plain- 
tiff tendered to the defendant an instrument purporting 
to be a deed for said premises which deed was executed 
partly in the English and partly in the German language, 
and was not in the form commonly used in making convey- 
ances and deeds in the state of Nebraska, and was not sub- 
ject to be recorded in the office of the register of deeds 
of Lancaster county; that the register of deeds, to whom it 
was offered for registration, refused to record the same; 
that plaintiff has not complied with the contract for a 
good and merchantable title. 

Defendant further alleged that he had been all along 
ready and willing to close up the transaction in accordance 
‘with the contract, and to pay the full amount called for 
by the same in cash upon delivery to him of the deed con- 
templated by the contract for a merchantable conveyance 
which was subject to record; that the plaintiff, failing to 
produce such a deed, proposed to the defendant that he re- 
lease her from the contract, and that she could and would 
sell the premises to other parties; that thereupon the de- 
fendant assented to said release, and delivered to plaintiff 
the key to the premises, which she had theretofore handed 
to him, and also immediately thereafter, at the request of 
the plaintiff, duly executed and delivered to her a quit- 
claim deed to said premises, which deed was retained by 
the plaintiff and her attorney; that the contract for the 
sale and purchase of the property sued upon in this action 
was thereby rescinded and abandoned, and that neither 
of the answering defendants have or make any claim to any 
part of the premises in question; that, by reason of the 
foregoing facts, plaintiff has no right, claim or title to 
the money deposited in the Central National Bank, which 
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is the money in controversy, and that defendant Moritz 
Kohn is entitled to have said money repaid to him. 
Plaintiff for a reply denied each and every allegation of 
new matter contained in the answer. The cause was tried 
to the court without the intervention of a jury, and on 
February 8, 1912, judgment was rendered in favor of the 
plaintiff and against the defendant Moritz Kohn for the 
sum of $650, with interest from October 26, 1911, together 
with the costs of suit; and it was further decreed that the 
written contract made between the parties on July 26, 
1911, be canceled and set aside and held for naught. From 
that judgment the defendant Moritz Kohn has appealed. 
Defendant contends that the evidence does not sustain 
the jugdment, and the decree should have been for the de- 
fendant. The testimony discloses that plaintiff was the 
owner of the lot in question, and her husband was absent 
in Austria; that they wished to sell their property, and 
plaintiff commenced negotiations to that end with the de- 
fendant Kohn. On the 26th day of July, 1911, plaintiff 
and defendant went to the office of F. A. Boehmer, plain- 
tiff’s attorney, in the city of Lincoln, where they made the 
contract, which is the basis of this suit. The plaintiff at 
that time claimed to have a power of attorney from her 
husband to sell and convey the premises. The contract, 
among other things, provided that plaintiff and her hus- 
band should convey to the defendant Kohn a good mer- 
chantable title. It also contained a clause that Kohn 
should deposit $650 in escrow in the Central National 
Bank, together with the contract, and if he failed to pay 
the plaintiff $7,000, the balance of the purchase price, by 
August 20, 1911, and take up the deed, he should forfeit 
the money so deposited in escrow. It appears that on Au- 
gust 20, 1911, Kohn was ready and willing to close out the 
contract in accordance with its terms, but plaintiff was 
not prepared to proceed, and on August 26 they met again 
at the office of Mr Boehmer, and it there developed that 
the power of attorney under which Mrs. Adler had been 
acting was written in the German language and the regis- 
ter of deeds of Lancaster county declined to record the 
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same, although it was accompanied by a purported trans- 
lation. Thereupon, Boehmer, as attorney for Mrs. Adler, 
suggested that he make out a deed in English and have it 
sent to Mr. Adler in Europe for due execution. To this 
Mr. Kohn assented, and thereupon Boehmer prepared a 
deed in the English language conveying the property to 
Kohn in accordance with the terms of conveyances used in 
this country, and the same was sent to Mr. Adler for exe- 
cution. It was agreed that the transaction be held in 
abeyance until the deed so prepared could be returned, 
which the parties thought would require about 30 days. 
Mr. Boehmer testified, in substance, that it was agreed at 
that time that the execution of the deed, including the 
acknowledgment, should be in the English language. He 
further testified that when the deed came back the ac- 
knowledgement written by him was not filled out; that 
there was another acknowledgement on the back of it 
which was in the German language, and was different from 
the form of acknowledgement which he had prepared in 
the English language; that it was different in language and 
form. 

On September 22, 1911, Mrs. Adler and Mr. Kohn again 
met in the office of Mr. Boehmer, and Mr. Kohn was ready 
and willing to close the entire transaction. He produced 
a certificate of deposit for $7,000 on the bank, and was 
ready to proceed, but on examination it was found that 
the deed returned by Mr. Adler, signed and certified as 
above stated, was not in accordance with the usual prac- 
tice and custom, and the register of deeds refused to re- 
cord it for precisely the same reason that he had refused 
to record the power of attorney. Thereupon a consulta- 
tion between the parties was had, in which attorney Strode 
and Judge Stewart participated. Mr. Kohn insisted upon 
a deed which he could have recorded; in other words, 
he insisted upon such a conveyance as is customary in this 
country. The only positive conclusion reached was that 
the officer would not record the so-called deed. Thereupon 
the plaintiff proposed to defendant that if he would re- 
lease his contract she would sell the property to another, 
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and asked him to give her the key, which had been pre- 
‘viously turned over to him. Mr. Kohn promptly agreed to 
this proposal, and on the suggestion of Mr. Boehmer exe- 
cuted a quitclaim deed to the premises in question in favor 
of the plaintiff, which deed was left with her attorney and 
retained by him, since which time Mr. Kohn has made no 
claim whatsoever to the property. 

The testimony of Mr. Boehmer was corroborated by 
Doctor P. L. Hall, president of the Central National Bank, 
in which the deposit was made. On October 27, 1911, the 
plaintiff executed and acknowledged before her attorney, 
Frank M. Tyrrell, a deed to the premises, which Tyrrell 
took to the bank, evidently for the purpose of laying a 
foundation for this action. This deed was made more than 
a month after the rescission of the contract. There is no 
testimony in the record showing or tending to show that 
plaintiff ever tendered to defendant Kohn any deed con- 
veying a merchantable title to the premises. It was not 
shown that she ever made any assignment or offer to 
assign the insurance policies mentioned in the contract. 

As we view the evidence, it shows that Mr. Kohn was 
ready and willing at all times to carry out the contract 
until Mrs. Adler suggested that it be abandoned, and 
thereupon he duly quitclaimed the premises and delivered 
the quitclaim deed to plaintiff’s attorney. We fail to find 
any evidence in the record showing or tending to show 
that Kohn, at any time, made default in the terms of his 
contract. The testimony as to the rescission and abandon- 
ment of the contract does not seem to be denied, and plain- 
tiff produced no competent evidence to show that she re- 
ceived any damages by the failure to consummate the con- 
tract. 

Some stress seems to be placed on the proposition that 
defendant’s attorneys examined the abstract of title and 
approved of it, and it is contended that for that reason 
plaintiff was entitled to the $650 which had been deposited 
in the bank. But it was not the abstract that the defend- 


ant was purchasing. What he contracted for was the con- 
96 Neb. 23 
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veyance of a good merchantable title to the premises in 
question, fortified by a proper abstract, and until such 
conveyance was tendered to him he was not in default, 
and plaintiff was not entitled to the money so deposited. 

In Justice v. Button, 89 Neb. 367, the court said: “Ordi- 
narily there is an implied agreement on the part of the 
vendor in every contract for the sale of land that he will 
transfer a good title to the vendee, unless the contract 
relieves the vendor of that obligation.” It was further 
said: “A good title is one that can be sold to a reasonably 
prudent man who might desire the property, or a title that 
can be mortgaged to a person of reasonable prudence as 
security for the loan of money.” 

We think that the rule thus announced is sustained by 
the great weight of authority in this country. The deed 
contemplated by the contract in this case was never exe- 
cuted and tendered to the defendant Kohn, and the testi- 
mony is without conflict that he stood ready and willing to 
complete the transaction on the delivery of the contem- 
plated deed. He appeared at the time and place desig- 
nated, having with him the money ready to be turned over 
to the plaintiff, and complete the transaction. On this 
proposition there is no dispute. 

It is elementary that equity will relieve against forfeit- 
ure, especially where there is no evidence of any loss or 
damage. In Haton v. Redick, 1 Neb. 305, it was held that, 
when the vendor exercised his option to rescind the con- 
tract, the parties stand as if no contract had ever sub- 
sisted between them. 

In Reiger v. Turley, 131 N. W. 866 (151 Ia. 491), it was 
held: “The law abhors forfeitures, and will enforce them 
‘reluctantly and only when the right thereto has been 
clearly contracted for and when the party claiming it has 
complied with all the conditions imposed upon him by 
contract or statute. On rescission of a contract to convey 
land, vendor was bound to return an advance payment 
made.” 

As we view the record, the plaintiff was not entitled to 
the forfeiture, and the money in question should have been 
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returned by the Central National Bank to the defendant. 

The judgment of the district court is therefore reversed, 

and a decree will be entered in favor of the defendant. 
JUDGMENT ACCORDINGLY. 


Resseg, C. J., and Ross, J., not sitting. 


ELIZABETH C. RHINE, ADMINISTRATRIX, APPELLEE, V. A. 
ScHALL COMPANY, APPELLANT. 


Finep JUNE 23, 1914. No. 17,768. 


1. Master and Servant: ACTION ror DEATH: NEGLIGENCE OF MASTER: 
BugDEN OF Proor. In an action against an employer to recover dam- 
ages for the death of an employee alleged to have been caused by 
the negligence of such employer, the burden is on plaintiff to show 
some act of negligence as the proximate cause of decedent’s death by 
a preponderance of the eyidence. 


: ASSUMPTION OF Risks. In such a case the decedent 
will be held to. have assumed the ordinary risks incident to the busi- 
ness in which he was employed. 


: EvipeNcE: DirecTINe VerpIct. When in such a case 
the plaintiff fails to show, by some competent evidence, negligence on 
the part of the employer, it is the duty of the trial court to direct 
the jury to return a verdict for the defendant. 


APPEAL from the district court for Douglas county: : 
Lee 8. EsreLiy, JupGr. Reversed. 


Smyth, Smith & Schall, for appellant. 


Amos Thomas, Weaver & Giller and Crofoot & Scott, 
contra. 


BARNES, J. 


This action was commenced in the district court for 
Douglas county by the widow of Joseph Rhine, deceased, 
as the administratrix of his estate, for damages resulting 
from his death while employed by the defendant. The 
amount sued for was $10,000. A trial resulted in a ver- 
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dict and judgment for $1,500, and the defendant has ap- 
pealed. It appears that at the conclusion of plaintiff’s 
evidence the defendant filed a motion requesting the dis- 
trict court to direct a verdict in its favor. The motion 
was overruled, and thereupon the defendant introduced its 
testimony, and the motion was renewed, and was again 
overruled. 

It is contended by the defendant that the court erred in 
overruling its motions, for the reason that the evidence 
is insufficient to sustain a judgment in favor of the plain- 
tiff. The record discloses that the defendant is in the 
business of cutting, dressing, handling and dealing in 
stone, having a yard and factory in the city of Omaha, 
where heavy blocks of stone are received, sawed and 
planed, and where defendant employs a large number of 
men. The stones when they come to the yards are handled 
and moved by means of a large traveling crane, so ar- 
ranged as to carry them to any part of the ground, and 
to the saws where they are cut into the desired shapes and 
dimensions, and from the saws to any place where it may 
be necessary to store them. 

There is no conflict in the evidence as to the manner in 
which plaintiff’s decedent met his death. Certain slabs 
or blocks of stone 414 to 5 inches in thickness, 4% to 5 
feet wide, and 914 to 11 feet long, of corresponding weights, 
were removed from the saws and placed on edge against 
the timbers of one of the piers or frames supporting the 
tracks on which the carriers ran in removing the stone 
from place to place as necessity or convenience required. 
When so placed against the uprights referred to, they 
rested upon stringers or timbers laid upon the ground, 
which were solid, being covered with chips, sprawls, and 
refuse of stone, and the dust accumulated from stone saw- 
ings. Some three or four of the slabs had been laid down 
on the stringers, and preparations were being made to 
transfer them to the saws. One of the slabs was left stand- 
ing on its edge leaning against the timbers. There was 
some little space or distance between those lying down 
and the ones standing against the timbers. The decedent, 
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Mr. Rhine, went in between them for the purpose of ad- 
justing the apparatus by which they were to be lifted, 
and was working with his back toward the standing stone 
when it fell upon him and crushed him so badly that he 
almost instantly died. 

The evidence is without conflict that the decedent had 
been employed by the defendant for a long time as a hook- 
man; that, when the stones were brought to the yard on 
flat ears, decedent, with his assistants, took charge of the 
moving of the large blocks from the cars to the yard. He 
selected the place where they were to be deposited, and, 
by the use of a whistle as a signal, directed the engineer, 
who was situated in a room on the elevated tracks, where 
and how the stones should be placed. He also had charge 
of the signals by which directions were given to the engi- 
neer in handling all stones in the yard, both before and 
after they had been to the saws, and he and his assistants 
followed the genera] orders and directions of the superin- 
tendent, but in all matters of detail decedent exercised his 
own judgment. 

It was alleged in the plaintiff’s petition that all of the 
slabs or stones were of great weight, and that for their 
proper support it was necessary that they should be placed 
on firm, solid ground; and, further, that they should be 
placed on suitable heavy, sound timbers of sufficient size 
and length to create a solid and stable foundation; that 
the defendant company negligently and wrongfully failed: 
to supply the place with suitable, solid, stable ground on 
which to lay said timber, but, on the contrary, negligently 
and wrongfully filled the place where said slabs were to 
be located with soft dirt and refuse, and thereby negli- 
gently and wrongfully directed and instructed the said 
decedent to locate and place said slabs thereon. It was 
also alleged that defendant negligently and wrongfully 
failed and neglected to furnish sound and suitable tim- 
bers of adequate size and length on which to pile said slabs 
of stone, but, on the contrary, said defendant negligently 
and wrongfully furnished a place as a support for slabs 
to be placed thereon of short pieces of wood that were 
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rotten and unsound and of inadequate dimensions as to 
length, breadth, and thickness. 

By its answer defendant admitted its corporate char- 
acter, its line of business, that plaintiff was the widow of 
Joseph Rhine, that prior to his death Rhine was in the 
service of the defendant, and that he received the injuries 
from which he died. All other allegations of the petition 
were denied, and contributory negligence on the part of 
the decedent was alleged, as well as assumption of the 
risks incident to his employment. The reply was a gen- 
eral denial. 

On the trial one John L. Jackson was called as a wit- 
ness for the plaintiff, and testified, in substance, that he 
lived in Benson, Nebraska, had worked for the defendant 
nine years all told; that he was working for the company 
at the time of the death of Mr. Rhine; that it was his duty 
to look after the machine and saw the stone in the saw- 
mill; that he was working under Mr. Foll, who is one of 
the firm, and who had charge of the yard as general man- 
ager; that Foll gave orders as to what was to be done in 
the yards when he was there, which was most of the time; 
that there was a traveling derrick which traveled both 
north and south and east and west, and covered a block 
one way, east and west, and in the neighborhood of 50 feet 
north and south; that there was a place provided for pil- 
ing the stone, which included the uncut stone as well as 
the cut stone; that there were timbers provided to place 
the stone in order to keep them off the ground. Some of 
the timbers were as large as 12x12, some were 12 to 14 
feet long, some were outside the frame work, and some 
were short ones. By outside the frame work was meant 
that they had some timbers out in the yard that reached 
from one pier to another. By one pier to another witness 
said he meant the piers that carried this traveling der- 
rick. The piers were on a rock foundation and were in 
the neighborhood of 15 feet high. They were in the form 
of a trestlework for the traveling crane to run on. The 
stringers were placed on the ground for the stone to rest 
on; they were placed east and west lengthwise to the yard 
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and rested on the earth. Witness said, in substance: I 
was handling the saws. They took the stones out with 
this crane and placed them on the stringers; that was 
the way they were required to be set up there, and was 
the customary way of setting them. The stones were all 
very nearly 5 inches thick, I would say from 4 to 41% feet 
wide, and in the neighborhood of 10 or 11 feet long. I 
should judge that one of them would weigh about 3,000 
pounds. These stones were taken out from my place and 
put on the stringers. Four of the stones were laid down 
flat to be put over on the diamond saw. They were so 
placed on Saturday, some time in the afternoon, and were 
left there flatwise. I think there were four. I don’t know 
how many were left standing edgewise. There might have 
been a rough back on the stone setting against the post, 
but there was only one of that same size that was set up 
on the edge; that was the stone that fell on Mr. Rhine; 
that was the stone that stood edgewise against the post 
standing on the stringers. I did not see the stone until 
after it fell. I went out as soon as-I learned of the acci- 
dent. Mr. Rhine had been extricated, and had been taken 
out before I got there. Stone had been handled day after 
day during the time he was working there with the hooks; 
that is the way the work was done. 

On cross-examination the witness further testified that 
he did not work with Mr. Rhine, but knew him eight or 
ten years before the accident; that Baldwin, the engineer, 
would sit up there in his cabin on the traveling crane; 
that there was a side-track adjacent to the yards at the 
east end of the traveling crane; that when a car-load of 
the stone came in on flat cars it would land at the east 
end of the traveling crane; that Mr. Rhine had charge of 
taking the stones off, and doing ali that kind of work; that 
decedent had some other men that helped him; that when- 
ever they started to take one of the big stones off the flat 
car they would place a grabhook under it, and a signal was 
given to the engineer with a whistle; it was Rhine who 
gave that signal. Sometimes his helpers would signal, but 
ordinarily Rhine was the man that signaled, and then the 
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engineer would move the traveling crane. The stone would 
be carried over to some other part of the yard, and wher 
the signal was given the engineer would lower it and 
place it on the ground there; that for two or three years 
before Rhine’s death he had had that job, but sometimes 
it was done by John Kolar, but the work was done by Mr. 
Rhine a greater part of the time; that the timbers on 
which the stones were placed were of different sizes and 
dimensions, and they had enough timbers there for a man 
to get and use them if he thought it was necessary. If 
Mr. Rhine thought, in his judgment, it was necessary to 
take timbers to brace them or level them up, there were 
timbers there he could get to do that; that in handling the 
stone Mr. Kolar and Mr. Rhine had their work to do, and 
they just went ahead and did it. ‘When there was a block 
of stone to be put up to the mill or to the saw, and I wanted 
to get rid of it and wanted to have the slabs taken away, 
I went to either of the fellows who were.running the hooks. 
I would tell them that they were ready and to take them 
when they wanted to. I would not bother to go to the 
office and notify Mr. oll. We never did that. If Rhine 
and Kolar were running the hooks I would notify them, and 
tell them it was ready whenever they wanted it. They 
would come on that information and get it away.” 
John Kolar testified, in substance, that he and Rhine 
were both doing the same kind of work; that Rhine had 
one hook and he had the other; that Rhine had charge of 
the hooks and the whistles; that the witness did not use 
any whistle. He said he was working with Mr. Rhine 
when he was killed—about 414 feet from him on the east 
side of the slabs. “The slab that fell on him stood on the 
west side of him right back of him. When the whistle 
was blown to lift the load, the stone raised and it was 
coming over against me. That is all I know. The whole 
load was being raised at once, about three or four tons. 
* * * When the stone fell against Mr. Rhine, it shoved 
the load against me. I got out owing to the fact that there 
was a block between me and the pile of stone on the other 
side. * * * I did not see the stone fall; I only heard, 
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a noise, looked up from attending to the hold of my hook, 
and there he was caught by the hook, and I saw that slab 
and I started to holler, and then a couple of men came 
running over and lifted the slab off him. He was pinned 
in there between the slab that fell over and the four slabs 
that were in the load.” When the slabs of stone came 
from the mill witness would help Mr. Rhine locate them 
in the yard; that “there was no particular place where 
we would pile them. We moved them around from one 
place to another. That was our work, mine and Joe’s. 
By ‘Joe’ I mean Rhine. Rhine would find a place and 
locate them and take them off the car, and either stand 
them up or lay them down, put them wherever he thought 
best. When they came to pick out the particular place in 
the yard where we would pile the stones, we did not gn 
and ask anybody with reference to that. Rhine would 
look in the yard and determine the place and put then 
there. We got Mr. Baldwin with his traveler, and picked 
them up (the stone in question) one at a time, and moved 
_ them about four to six feet west. The first one was a rough 
block. There was one leaning against the trestle work. 
When Rhine and myself went to work there on Saturday 
afternoon, we took one of the slabs and moved it about 
four or six feet west and leaned it up against the one 
that was already against the post. We took the next one 
and leaned it up against that. That was the last one we 
took over. When that was moved over Saturday after- 
noon we had trouble in making it stand. We took it up 
three or four times and let it stay leaning over, and it 
stood right there, and we went to work and Jaid the other 
four down and worked there all afternoon. The last one 
we set over we had some trouble in getting it to stand. 
It would not stand; it was kind of rough on the bottom, 
and we had to lean it. It was about eleven feet long, 
five feet high, and four inches thick.” The witness and 
Rhine were the only ones working there, and Rhine had 
the whistle and gave the orders. 

James R. Baldwin, the engineer in charge of the travel- 
ing crane testified: “No one, so far as I could see, touched 
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the stone at the particular time it toppled over. Mr. 
Kolar stood on one side and Mr. Rhine on the other. 
Rhine stood with his back toward the stone that toppled. 
There was nobody in the yard at that time of day only 
we three.” Witness further testified that the stringers 
the stones were piled on were all good hard wood, all the 
way from three to six feet long and from three to six 
inches through; that there were a lot of them in the yard, 
and none of them were decayed that he had ever seen; 
that the ground down there, by reason of the chips of stone 
and the dirt that had been packed and tamped there in a 
good solid foundation and made very hard, had been in 
that condition for years. He further testified that “when- 
ever one of those big stringers came in, 8x12 or 8 inches 
square, the hookers arranged for them as to where they 
would be placed. They would find a place to lower it 
down, and I let it down for them.” ‘He further testified 
that they did the work to suit themselves; that no one 
gave the orders, but they did it to suit themselves. The 
witness also testified that he had frequently heard Mr. 
Foll, the superintendent, talking to Mr. Rhine and the 
other hookman about being careful, and taking precau- 
tions to see that the stones that were placcd on edge did 
not fall. ; 

The witnesses for the defendant corroborated the testi- 
mony of the witnesses for the plaintiff, and it thus ap- 
peared that plaintiff’s decedent understood his work per- 
fectly, had been engaged in the same line of employment 
for a number of years, and had absolutely a free hand in 
moving and placing the large blocks of stone wherever he 
thought it best to place them in the yard. The evidence 
shows that Rhine himself placed the stone which fell on 
him, and no other person was at all negligent in handling 
it. 

There is some evidence in the record tending to show 
that one of the stringers on which the stone was placed 
was somewhat rotten or decayed, but the stringers were se- 
lected by Rhine himself, and he alone was responsible for 
their selection. The testimony shows that there were sound 
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stringers in the yard which he could have selected, and 
if the stone fell because the stringer was unsound that was 
the fault of Rhine himself. 

The plaintiff produced no competent evidence showing 
or tending to show that defendant had required Rhine to 
work in an unsafe place; but, of course, it is apparent 
from the evidence that great care was necessary in hand- 
ling large heavy blocks of stone in the defendant’s yards, 
and that Rhine knew that fact as well as any one, and as- 
sumed the necessary risk of performing his work. 

It follows that the district court erred in refusing to di- 
rect the jury to return a verdict for the defendant both at 
the close of the plaintiff’s testimony and after all of the 
evidence had been received. The judgment of the district 
court is therefore reversed and the cause remanded for 
further proceedings. 

REVERSED. 


Fawcett, J., not sitting. 


REESE, C. J., dissenting. | 

I find myself unable to agree to the majority opinion 
in this case, but have neither the time nor inclination to 
enter upon an elaborate discussion of the evidence, nor the 
merits of the case. As shown in the majority opinion, the 
superintendent of the work was one of the owners of the 
property. He was in the yards daily—practically all the 
time—superintending the work. It goes without saying 
that decedent was subject to his orders and directions in 
the management of the work in the yards. There is no 
evidence that Rhine assumed authority in the matter of 
the preparation of the safety appliances of, in, or about, 
the yards so long as they were under the inspection of the 
superintendent. True, decedent had worked for defend- 
ant for a long time, and in matters of detail under his 
immediate control often exercised his own judgment, but 
not when the superintendent was present and direct- 
ing. In my opinion, the case turned upon the condition 
of the stringers or foundation upon which the heavy 
stone slabs rested. The evidence seems to me to be clear 
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and beyond question that there were two of those string- 
ers upon which the slabs rested—one at either side. Under 
one side was a heavy piece of hardwood timber, which 
afforded a sure and safe foundation upon which the great 
weight of the stones rested. The one on the other side 
was made up of short pieces of timber of unequal lengths 
and sizes, and not of sufficient strength to bear the weight 
without springing and giving down, thus causing the stand- 
ing slab to topple over and crush the life out of decedent. 
Added to this unquestioned proof, there was evidence that 
upon inspection made soon after the accident the pieces 
of timber composing the weaker side were decayed and 
rotten. Upon this subject the evidence was conflicting. 
Whose duty was it to pass upon the weight of the evi- 
‘dence upon this point? Clearly and unquestionably that 
of the jury. The evidence establishes the fact that the 
superintendent—one of the owners of the plant—had the 
fullest opportunity to know of these conditions. It was 
his duty to know. Is it at all surprising that, under the 
circumstances, Mr. Rhine should have relied upon him to 
furnish a place of safety? Who was negligent? The 
statute provides that all questions of negligence are for 
the jury. Under those circumstances, what right would 
the district court have had to step in, without allowing 
the jury to exercise their proper functions, take the case 
from them, and direct them how to decide? In my opin- 
ion, absolutely none. Then, what right has this court to 
exercise that power, usurp the functions of the jury, | 
and pass upon the questions of fact? In my opinion, 
absolutely none. We have said so often, it is useless to 
repeat it, that all questions of fact are for the jury. The 
statute says that all questions of negligence are for them. 
Why not let these salutary rules stand? 
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GEORGE W. FRANCE, APPELLANT, V. DAVID LARKIN, 
os APPELLEE. 


Finep JUNE 23, 1914. No. 17,809. 


1. Execution: ReLzas—E or EXEMPT PrRoPpeRTyY. Where property seized 
under an execution is claimed by the execution debtor as exempt, and 
the same is set off to him and is released by the officer, it is relieved 
from the lien of the execution. 


2, Replevin: Exempr PRoPERTY RELEASED FROM EXECUTION. In such a 
ease the execution creditor cannot maintain an action in replevin against 
the execution debtor to recover the possession of the property. 


: STIPULATION OF Facts: TriaL To Court. Where a demurrer 
has been sustained to plaintiff’s petition in replevin, he may waive a 
jury and enter into a written stipulation fixing the value of the 
property and the amount of damages sustained by the defendant, 
and thus give the court the power and jurisdiction to render a judg: 
ment in accordance with the- stipulation. 


AppraL from the district court for York county: 
Epwarp E. Goon, Jupep. Affirmed. 


France & France, for appellant. 
W. L. Kirkpatrick, contra. 


BARNES, J. : 

Appeal from a judgment of the district court for York 
county in an action of replevin. It appears that on the 4th 
day of November, 1911, plaintiff filed his petition, in sub- 
stance, as follows: That he has a special interest in a 
certain black mare, about seven years old, called Bessie; 
that the plaintiff recovered a judgment in the county court 
of York county, Nebraska, against the defendant on the 
1st day of July, 1911, for the sum of $183.85, and costs of 
suit taxed at $ ; that on the 12th day of July, 1911, 
he caused the judgment to be transcripted to the district 
court for York county, and on the 25th day of July, 1911, 
an execution was issued thereon and placed in the hands 
of the sheriff of said county; that the sheriff duly levied 
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the execution upon the property above described as the 
property of the defendant, David Larkin; that Larkin 
filed an affidavit in exemption, in which it was alleged 
that he was a resident of the state of Nebraska, and the 
head of a family, and said property was specified as ex- 
empt; that thereupon the sheriff, as by the statutes in such 
cases made and provided, delivered said property to the 
defendant. Plaintiff alleged that the affidavit was false, 
and that the said defendant is not the head of a family 
and not entitled to the exemptions provided by the laws 
of the state of Nebraska as such; that defendant wrong- 
fully detains said property from the plaintiff, and from 
being applied to the payment of the plaintiff’s judgment 
against the defendant; that plaintiff is entitled to the im- 
mediate possession of said property, and is entitled to have 
such property or the value thereof applied to the payment 
of his judgment; that the property was not taken in execu- 
tion on any order of judgment against the plaintiff; or 
for the payment of any fine, tax or amercement assessed 
against him, or by virtue of any other order of delivery 
issued in replevin, or any mesne or final process. Plaintiff 
prayed judgment for the return of the goods and chattels, 
or the value thereof, if the same could not be returned, 
and for his damages and costs. 

To this petition the defendant demurred, for the rea- 
son that it did not state facts sufficient to constitute a 
cause of action. The defendant’s demurrer was sustained, 
and thereafter the parties stipulated as follows: ‘Comes 
now the parties by their attorneys of record, and hereby 
stipulate and agree, for the purposes of this suit, that the 
value of the property taken under the writ of replevin 
herein was $130 at the time it was taken under said writ, 
- and that the damages to the defendant for the detention 
of said property is one cent.” Thereupon the court ren- 
dered a judgment in favor of the defendant for the return 
, of said property, and in case a return could not be had 
that defendant recover of the plaintiff the value thereof, 
with interest at the rate of 7 per cent. from the 26th day 
of July, 1911, amounting to the total sum of $134.95, and 
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that the plaintiff pay the costs of the action taxed at 
$35 40. The plaintiff excepted to the judgment, filed a mo- 
tion for a new trial, which was overruled, and has brought 
the case to this court by an appeal. - 

The first question presented for our determination is: 
Can an execution creditor maintain replevin for property 
which has been released from the levy by the sheriff as 
property exempt to the execution debtor, where the cred- 
itor’s only property in and right to the possession of the 
property replevied was acquired solely by virtue of the 
levy of the execution? The interest of an execution cred- 
itor in property levied on by the sheriff is not a legal one; 
but, if he has an interest at all, it is merely an equitable 
one. Hicklin v. Nebraska City Nat. Bank, 8 Neb. 463; 
Cobbey, Replevin (2d ed.) secs. 172-184. Where prop- 
erty seized under execution is claimed by the execution 
debtor as exempt, and the same is set off to him by 
the officer, it is relieved from the lien of the execution. 
17 Cyc. 1120; Hall v. Hough, 24 Ind. 273. 

It is contended, however, by the appellant, that “the law 
of replevin applicable to rights of mortgagees applies in 
this case; that, after the mortgagee has become entitled to 
the possession of the mortgaged property he may enforce 
such right and recover possession of the property in an 
action of replevin as against the mortgagor.” That a 
mortgagee may maintain replevin for mortgaged property 
after condition broken is too well settled in this state to 
need any citation. But this rule is hardly applicable in 
the case at bar. A mortgage conveys an interest in the 
property to the mortgagee, while the mortgagor retains 
possession of it, and is entitled to such possession until 
the conditions of the mortgage are broken, and upon the 
happening of that event the mortgagee is entitled to main- 
tain replevin to obtain possession of the mortgaged prop- 
erty. The levy of an execution, however, gives the officer 
who makes the levy a special interest in the property and 
the right to the possession of it, and he may maintain re- 
plevin as against third persons who have interfered with 
its possession; but the execution creditor has never been 
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- held to be entitled to the possession of the property, and 
therefore he cannot maintain replevin. 

It is contended, however, that unless the plaintiff can 
maintain the action he is without a remedy. We think 
that this is not the case. If the execution debtor has made 
a false affidavit it would seem that plaintiff has an effect- 
ive and summary remedy under the provisions of the stat- 
utes providing for proceedings in aid of execution. Rev. 
St. 1918, secs. 8111-8128. Those sections provide for sum- 
moning the debtor to make disclosure as to his property, 
and provisions are made therein which it would seem are 
amply sufficient to enable the execution creditor to reach 
the property of the debtor, which as a matter of fact is not 
exempt by law, to be applied in satisfaction of the execu- 
tion. 

Finally, it is contended that the judgment of the dis- 
trict court is not sustained by sufficient evidence, for the 
reason that it is provided by section 7831, Rev. St. 1913, 
that “if the property has been delivered to the plaintiff, 
and judgment be rendered against him on demurrer, 
* * * the court shall * * * impanel a jury to inquire 
into the right of property and right of possession of the 
defendant to the property taken. If the jury shall be sat- 
isfied that said property was the property of the defendant 
at the commencement of the action, or if they shall find 
that the defendant was entitled to the possession only of 
the same at such time, then, and in either case, they shall 
assess such damages for the defendant as are right and 
proper, for which, with costs of suit, the court shall ren- 
der judgment for the defendant.” It is argued that be- 
cause no application was inade on the part of the defend-. 
ant for a jury, and none was impaneled, the judgment of 
the district court was void; that, in order to have a valid 
judgment in a replevin suit, the provisions and require- 
ments of our statutes must be strictly followed. We think 
this contention is beside the mark. It appears that, when 
the defendant’s demurrer to the plaintiff’s petition was 
sustained, the parties, as it was their right to do, entered 
into the stipulation set forth at the outset of this opinion. 
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The plaintiff having entered into that stipulation, he is 
bound by its terms, and the court was thereby given the 
power to render judgment without the intervention of a 
jury. Finding no error in the record, the judgment of the 
district court is 

AFFIRMED. 


LETTON and Rosg, JJ., not sitting. 


FReD L. NESBIT, APPELLEE, V. FRANCIS T. GIBLIN ET AL., 
APPELLANTS. 


FILED JUNE 23, 1914. No. 17,823. 


1. Master and Servant: RESIGNATION OF EMPLOYEE: ACCEPTANCE. Where 
one employed by the year as a traveling salesman is criticized for 
granting a minor concession to a customer of his employer, writes 
to such employer offering conditionally to resign his position, and the 
employer does not aecept the offer but continues the salesman in his 
employment for more than 30 days, and accepts the benefits of his 
services, the employer cannot thereafter avail himself of the condi- 
tional offer to resign. : 


: DiscHarGE oF EMPLOYEE: Damages. In such a case the 
employer cannot discharge the employee without responding in dam- 
ages, unless the employee is guilty of some misconduct subsequent 
to the making of his conditional offer of resignation. 


3. Evidence examined, and found insufficient to authorize the discharge 
of the employee. 


4. Instructions given and refused examined, and fonnd to be without 
reversible error. 


APPrEAL from the district court for Douglas county: 
ABRAHAM L. Surron, JuDGE. Affirmed. 


Will H. Thompson and Will E. S. Thompson, for appel- 
lants. 


McGilton, Gaines & Smith, contra 
96 Neb. 24 
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BARNES, J. 


This action was brought in the district court for Doug- 
las county to recover damages alleged to have been sus- 
tained by plaintiff for his wrongful discharge from his 
employment as a traveling salesman of the defendant com- 
pany. The plaintiff’s petition was in the usual form in 
such cases. By defendant’s answer it was alleged that 
plaintiff had tendered his resignation as defendant’s sales- 
man on May 21, 1910, and that defendant had accepted 
plaintiff’s resignation; that plaintiff had been guilty of 
unjust criticism and insolent conduct toward his employer; 
that defendant had been guilty of using part of his time 
in his own private affairs. The reply was in effect a gen- 
eral denial. There was a trial to a jury, which resulted 
in a verdict and judgment for the plaintiff for $1,054.13, 
and the defendant has appealed. 

It appears that on the 21st day of December, 1909, de- 

fendant, Giblin & Company, employed the plaintiff as a 
tr aveling salesman for one year, at a salary of $2,100, pay- 
able in monthly instalments of $175 a month. The con- 
tract was in writing. 
_ The bill of exceptions fiaciones that in May, 1910, cer- 
tain differences arose between plaintiff and defendant out 
of a sale made by the plaintiff to the firm of Abel & Doyle 
of Indianapolis, Indiana. Plaintiff had been continuously 
in the employ of the defendant, with the exception of one 
year, for the ten years preceding the written contract of 
December 21, 1909. It is apparent that he had been a 
trusted employee, and had often advised with his employ- 
ers in respect to their business affairs. When the plain- 
tiff visited the firm at Indianapolis, known as Abel & 
Doyle, he took a certain order for furnaces, which was 
submitted to his employers under a blank form, and sub- 
ject to their approval. The above mentioned sale was the 
subject of a letter to plaintiff from defendant, written 
May 16, 1910, which contained some very caustic criti- 
cisms of plaintiff's method of doing business. The letter 
contained this language: 
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“When all is said and done, we are the ones who are 
paying your salary and expenses, and we can only do so 
out of the profit we make on the goods we sell, and your 
inclinations are very strongly in the way of giving to cus- 
tomers everything possible that you can give them. * * * 
We wish you would bear this carefully in mind, and 
before making concessions to customers find out what we 
think about the matter before making these concessions. 
This refers particularly to what you have done for Haines 
and also what you have done for Abel & Doyle. During 
the past year we have sold Abel & Doyle our 7 series fur- 
naces on exactly the same terms we sold the other fur- 
naces, and never had ‘any complaint about it, nor any 
suggestions that we should do any differently. We find 
that you have given them 5% additional on the 8 series 
furnaces and believe this 5% was given to them without 
any need whatever and is just so much thrown away. 
* * # We certainly are not at all pleased that you go 
to old customers and reduce prices to them which we con- 
sider wholly unnecessary, and it leads us to believe that 
it might be better not to have sent you there at all. On 
the order you have sent in, the difference is $63.19, an 
wholly unnecessary allowance.” 

When plaintiff received this letter, which seemed to 
reflect both on his ability as a salesman and his integrity, 
he wrote to his employers with respect thereto. The let- 
ter was written on May 20, and, among other things, con- 
tained the following statement: 

“By thus making them this discount, I swung them over 
to the 8 series so that they will handle that instead of the 
4 series, which they declared they would not handle more 
than to carry the sample at the old price. Now, by hand- 
ling this in the way I did, they will use the 8 series and at 
a price which is an advance on the same size furnaces and 
the same size fire pots, with the same amount of iron of 
about 714% over last year’s price.” The letter also con- 
tained the following: “After getting this much of an ad- 
vance on this contract and handling it in this way, you 
tell me in your letter that I deliberately cut the price and 
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am not working to your interest. Any such thought or 
idea of my deliberately cutting the price and not work- 
ing to your interest is as far from the truth as you are 
today from Halley’s comet, and if there has ever been 
any deal made or transaction by me since I have been in 
your employ in which your interest has not been fully con- 
sidered to the best of my judgment, it has been because 
my judgment has not been good, and not because my in- 
tentions were wrong. * * * While I have a contract 
with you yet for the balance of this year, I should feel 
guilty to accept the salary and have you feel as you inti- 
mate in this letter that you do feel, and if you have any 
such feeling, I would be glad to have you accept my resig- 
nation and I will remain here until I hear from you, for 
I do not feel that I could go to Minneapolis and put up 
the fight that is necessary—or any other place—in the in- 
terest of your business, with any such an insinuation rest- 
ing against me as I infer from your letter.” 

It will be observed that this letter contains an offer to 
resign, coupled with the condition, however, that the writer 
will remain where he is until he receives a reply. The 
defendant did not answer this letter. In a few days the 
plaintiff went to Minneapolis and transacted business there 
for the defendant in the way of an adjustment of some 
former sales, and while there again wrote to the defend- 
ant. Meanwhile no intimation was made by the. defendant 
that it intended to accept the plaintiff’s conditional offer 
to resign, but defendant wrote again finding fault with 
plaintiff’s sales at Indianapolis. Without quoting these 
letters, it is sufficient to say that they contained repeated 
faultfindings with plaintiff’s conduct, and also were full 
of criticisms and somewhat insolent statements. On May 
29, the plaintiff wrote the defendant as follows: 

' “J wish to say in the above paragraph you have assumed 
and said things that have not been proven, cannot be 
proven, and while I have no money to give away to any 
one, I will send you a check at any time for $100 if you 
can prove the above assertion, that they (meaning Abel 
& Doyle) intended to use all along the 8 series. You say 
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farther along in your letter, on page 3 of same, they had 
no intention of ordering 4 series furnaces and would not 
have done so in any case. They intended ordering just 
what they did order and they got from me $57.93 better 
price than they would have been willing to pay, and it 
was this action of which you complained. If this state- 
ment is true, as above stated, then what I have said to 
you is not true and I will not rest under the above accu- 
sation from you or any one else. Unless I hear from you 
immediately on receipt of this letter, retracting the above 
statements, which I defy you or any one else to prove, as 
soon as I am finished up with the transactions here in con- 
nection with the Gilmore deal, I will leave immediately 
for Indianapolis, Indiana, and procure affidavits substan- 
tiating my statements to you.” 

On June 4 defendant telegraphed to plaintiff that no 
answer would be given to his letter. The plaintiff then 
went to Indianapolis and procured some affidavits respect- 
ing the matter and forwarded the same to his em- 
ployers. In pursuance of his employer’s business, 
Mr. Nesbit went to Minneapolis and settled an old 
and complicated deal whereby he collected some $900 
for his employers. It appears that plaintiff’s wife had 
been ill and in the hospital since November, and in June 
he wrote to his employers to the effect that he wished to 
take his wife home, and it would be necessary to use one 
or two days in his affairs at Omaha in straightening out 
the house so his wife could live in it. The plaintiff re- 
turned to Omaha about June 8, and, with the exception of 
a day in straightening up his affairs, he was engaged in 
his employers’ business, taking an order at Council Bluffs, 
Iowa, and likewise one at Onawa, which were sent to the 
defendant, who on June 20 wrote the plaintiff as follows: 
“In a letter addressed to us from Milwaukee, dated May 
21, you tendered your resignation. We write you to say 
that we hereby accept this resignation to take effect 
immediately. Please send to us at once all books, letters . 
of introduction, etc., belonging to us, and send statement 
of your expense account to date.” 
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To this letter plaintiff replied as follows: “Answering 
your letter of June 20 with reference to my letter from 
Milwaukee on May 20 in reference to my tendering my 
resignation at that time, I did so, and would have been 
very much pleased to have had you accept it at that time 
which I asked you to do and said I would remain in Mil- 
waukee until I heard from you. In your answer you did 
not accept my resignation. I therefore kept on at work. 
I would say at this time that conditions have changed and 
the opportunities I had at that time have been lost and 
under the present conditions I am still in your employ, 
working under contract of 1910, and am waiting here for 
your directions as to route, also expense money.” 

To this letter defendant replied on June 24 as follows: 
“Answering yours of June 22, your resignation was pre- 
sented to us and accepted and your services with us are 
ended. * * * We have today inserted a notice in the 
trade papers, stating that you are no longer in our em- 
ployment,” ete. 

It will thus be observed that the basis for the discharge 
of plaintiff in both of defendant’s letters was that they 
had accepted his offer to resign on May 20. Notwithstand- 
ing this claim, defendant wrote to plaintiff on June 6 in re- 
lation to some advertising matter, and their letter con- 
tains the following: “We intend following up these with 
issues at frequent intervals until November, and will for- 
ward them to you as issued. You will probably run across 
them in the hands of some of the dealers you visit. We 
will keep you fully informed in regard to all inquiries in 
your territory so that you may follow them up closely and 
get sample orders.” 

This letter was written two weeks after the plaintiff 
made his conditional offer to resign, and it thus appears 
that defendant had no intention to accept his conditional 
offer of resignation, but on the contrary expected him to 
continue his work. Whether the plaintiff acted prudently 
or wisely in the matter of the contract with Abel & Doyle 
was not an issue in this case. He felt aggrieved at the 
caustic criticisms of his employers, and wrote them that he 
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was: Willing to tender his resignation, as he did not wish 
to continue in their service if they felt toward him as 
their letters seemed to indicate. Their answer to his let- 
ter clearly intimated that they would expect him to con- 
tinue in their employ, and their telegram to the effect that 
no answer would be given to his letter informing them 
of his intended trip to Indianapolis implied that they did 
not object to his making that trip. The matter, however, 
is of minor importance, because the affidavits which he ob- 
_ tained in Indianapolis were forwarded to the defendants, 
and they did not write to him concerning it, and made no 
criticism in relation to it. When they discharged the plain- 
tiff some two weeks later, they made no reference to the 
affidavits or his conduct in that matter, but based the rea- 
son for his discharge specifically upon the ground that they 
had accepted his resignation which had been tendered more 
than 30 days before. Having thus assigned a reason for 
the plaintiff’s discharge, the defendant should not be now 
heard to urge any other or different reason. 

Upon the testimony, which has been partially set forth 
in the opinion, the cause was submitted to the jury, and 
defendant contends that the court erred in instruction No. 
6, given to the jury on his own motion. The instruction 
complained of reads as follows: “You are instructed the 
jetter written by the plaintiff on the 20th or 21st day of 
May, 1910, was not of itself a letter of resignation, but 
was what might be termed in law a conditional resigna- 
_ tion, and by the terms and conditions of said letter the 
defendants had the right to accept or reject the said resig- 
nation on or before the time fixed by the said letter of said 
date. And in this connection you are further instructed 
the defendants did not comply with the terms and condi- 
tions of said letter on that date, and, as a matter of law, 
had no right to accept said resignation at a later time 
than that fixed by the terms and conditions of said letter, 
unless you find from a preponderance of the evidence that 
the plaintiff was guilty of misconduct toward the defend- 
ants subsequent to the time he left Milwaukee for Minne- 
apolis or unless you further find that the defendants had 
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discovered other misconduct of the plaintiff that occurred 
prior to the time they answered the letter written by the 
plaintiff at Milwaukee, Wisconsin, dated on the 20th or 
21st day of May, 1910.” 

We think this instruction correctely stated the law. 
There was no conflict in the evidence, and, as we view the 
letters which passed between plaintiff and defendant, 
plaintiff’s conditional letter of resignation was not ac- 
cepted by the defendant, but plaintiff was deliberately 
continued in his employment for practically 30 days after . 
he wrote the letter of May 21, 1910. 

It is next contended that the court erred in refusing to 
give instruction No. 6, requested by the defendant, as fol- 
lows: “The court instructs the jury that, in his letter of 
May 21st, the plaintiff tendered his resignation to the de- 
fendants, and that, unless you find that said resignation 
had been withdrawn prior to the 20th day of June, the de- 
fendants had the right to accept said resignation, and that 
after such acceptance said resignation could not be with- 
drawn.” We think the court was justified in refusing this 
instruction, as it does not accord with the facts and is not 
applicable to the evidence contained in the record. 

Numerous other errors are assigned in giving and re- 
fusing instructions. We have examined the instructions 
given and refused, and find the same to be without rever- 
sible error. 

It is contended that the defendant was justified in dis- 
charging the plaintiff because he was guilty of disrespect- 
ful conduct toward his employer; that plaintiff was a man 
of superior ability and education, and that his conduct 
toward his employer was neither due to inadvertence nor 
ignorance, and therefore the defendant was justified in 
discharging him from its service. A careful examination 
of the correspondence discloses that the plaintiff treated 
the defendant in all of the letters written by him with 
reasonable courtesy and consideration. We find nothing 
in plaintiff’s conduct which would justify the defendant 
in discharging him. It appears from the testimony that 
plaintiff, from the time he was discharged until the lat- 
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ter part of December, 1910, was unable to find profitable 
employment, and therefore the amount of the verdict is not 
excessive. In fact no serious complaint of that kind is. 
made by the appellant. 

As we view the record, the defendant had a fair trial, 
and, finding no reversible error in the record, the judg- 
ment of the district court is 

AFFIRMED. 


LETron, J., concurs in the conclusion. 


Ross, J., not sitting. 


Mary BAKER, GUARDIAN, APPELLEE, V. NOBLE VAUGHN 
HARDY ET AL., APPELLANTS. 


Finep June 23, 1914. No. 17,825. 


1, Insurance: CHANGE OF BENEFICIARY. One whose life is insured by a 
mutual benefit society has the right, before his death, to change the 
beneficiary named in his certificate without the consent of such bene- 
ficiary; provided, the beneficiary as changed is within the class of 
persons who, by the laws of the order, may be made a beneficiary. 


Objection to such change can only be made by 
the association, and when the change is ratified by the society, and 
the money is paid without objection to a trustee named in such change, 
the former beneficiary has no just cause for complaint. 


3. Trusts: DisTRIBUTION. It is the duty of the trustee who has accepted 
the trust, and collected the money due on the certificate, to distribute 
it according to the terms of the trust. 


AppEAL from the district court for Lancaster county: 
Witiarp E. SrewArT, JUDGE. Affirmed. 


Stewart, Wiliams & Brown and T. M. Wimberly, for 
appellants. 


C. C. Flansburg and Leonard Flansburg, contra. 
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Barnes, J. 


This is an appeal from a judgment of the district court 
for Lancaster county, in favor of the plaintiff and against 
the defendant Noble Vaughn Hardy for the sum of $983.81. 
The judgment appealed from also subrogates the defend- 
ant to the rights of the mortgagee in a certain mortgage 
on lot 8, block 84, of University Place, in said county, to 
the amount of the plaintiff’s judgment. 

It appears that Rachel A. Hardy is the mother of Mary 
Baker, who prosecuted the action as guardian, and also 
of Columbus Hardy, deceased; that Mina I. Hardy was 
the wife of Columbus Hardy, and the defendant Noble 
Vaughn Hardy is their son. 

In March, 1891, Columbus Hardy, now deceased, be- 
came a member of the National Union, which is a frater- 
na] insurance company, and at that time took out a benefit 
certificate for the sum of $3,000, payable at his death to 
his wife, Mina I. Hardy. Between the deceased and his 
wife the payment of premiums on his benefit certificate 
were kept up. Shortly prior to his death, in February, 
1910, Columbus Hardy, without the knowledge or consent 
of his wife, caused the beneficiary certificate to be made 
payable to his son, Noble Vaughn Hardy, as trustee for his 
wife and his mother, Rachel A. Hardy. At the same time 
he attached to the benefit certificate a slip of paper, by 
which he informed his son that he had been made trustee 
for the collection of the amount due on the policy, and di- 
rected that when collected he first pay to Rachel A. Hardy 
the amount of his indebtedness to her, as represented by 
certain notes, and thereafter to pay the remainder of the 
proceeds of the certificate to his wife, Mina I. Hardy. 

It appears that for a number of years, beginning in 
1898, and from that time to the date of the death of the 
assured, with the exception of about three years, Rachel 
A. Hardy roomed and boarded at the home of her son, 
Columbus Hardy. On Thanksgiving day, 1909, she left 
his home, and was not an inmate therein from that time; 
that during the years in which she was a member of the 
family of Columbus Hardy she paid the nominal sum of 
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$10 a month for her room and board, assisted Columbus 
Hardy in certain business ventures, made certain loans to 
him, which were represented by the notes above mentioned. 
After his death the defendant collected the full amount of 
$3,000, due upon his benefit certificate, and, instead of pay- 
ing the amount to his grandmother, evidenced by the notes 
she held against the assured, and without any notice to 
her, defendant paid all of the $3,000 to his mother, Mina 
I. Hardy. When his grandmother, Rachel A. Hardy, as- 
eertained that fact, she commenced this action against the 
trustee to recover one-half of the amount of the benefit cer- 
tificate. The action was commenced in the name of the 
plaintiff, Rachel A. Hardy, but before a trial was had she 
was adjudged an incompetent, and the action was there- 
after prosecuted by her daughter and guardian, Mary 
Baker. A trial of the issues resulted in a judgment by 
which the trustee was required to pay to Rachel A. Hardy 
the sum of $983.81, the amount of the notes above men- 
tioned; and, it appearing that the money which had been 
turned over by the trustee to his mother had been used 
to pay off a mortgage on her home in University Place, it 
was decreed that the defendant be subrogated to the rights 
of the mortgagee to the extent of the money so used in 
payment of the mortgage. From that judgment both par- 
ties have appealed. 

It is defendant’s first contention that the plaintiff could 
not be named as a beneficiary, because she was not a mem- 
ber of the family of the deceased within the meaning of the 
laws of the order at the time of the change of beneficiary, 
and was not a dependent. It appears that the laws of the 
society nominate blood relations, members of the family, 
and dependents as proper persons to be named as benefi- 
ciaries. We think therefore that the contention of the 
defendant that the plaintiff could not be made a bene- 
ficiary is not well founded. No right-minded person would 
for a moment contend that the aged mother of the deceased 
was not within the class of persons who could be named 
as a beneficiary. She was a blood relation, and for many 
years had been a member of the deceased’s family, and to 
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a certain extent was dependent upon him, for support; 
that she was a blood relation alone would be sufficient to 
bring her within the class which could be named as a 
beneficiary. The testimony shows that during the life of 
the assured he changed the beneficiary by making his son, 
Noble Vaughn Hardy, a trustee to collect the money to 
become due under the beneficiary certilicate fur the ben- 
efit of bis mother and his wife. This change was con- 
sented to by the National Union, and after the death 
of the assured the amount due on the benefit certificate 
was paid to the defendant, as trustee, by the society, with- 
out any objection whatsoever. The insurer having paid 
the amount of the certificate to the trustee, no other party 
can complain of the change, for that is a right which can 
only be taken advantage of by the insurer. 29 Cyc. 105- 
107; Tepper v. Supreme Council Royal Arcanum, 59 N. J. 
Kq. 321; Young Men’s Mutual Life Ass’n v. Harrison, 10 
Ohio Dec. 786; Alfsen v. Crouch, 115 Tenn. 352, 89 S. W. 
329; Grand Lodge, A. O. U. W., v. Brown, 160 Mich. 437; 
Johnson v. Van Epps, 110 Tl. 551. 

Having held that Rachel A. Hardy was a blood rela- 
tion of the assured, and within the class which could be 
made a beneficiary, it is unnecessary to discuss the ques- 
tion as to whether or not she was a dependent within the 
meaning of the laws of the order. 

It is next contended by the defendant that the attempted 
change in the beneficiary was not made because Rachel 
A. Hardy was the mother of the assured, or because she 
was a member of his family, or because she was a depend- 
ent upon him for support, but the change was made in 
order to pay off and discharge the indebtedness of the 
assured. 

Plaintiff contends that by the change of beneficiaries 
Rachel A. Hardy was entitled to one-half of the amount cf 
the certificate, because the change made no express provi- 
sion for any other method of distribution; while it is con- 
tended by the defendant that Mina I. Hardy was entitled 
to the whole of the fund because the attempted change of 
beneficiary was void. We think neither of those conten- 
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tions is sound. As we have seen, the change of the bene- 
ficiary was not void, and the association having ratified 
the change and paid the money to the trustee, who re- 
ceived it, and thus ratified the direction of Columbus 
Hardy as to the manner of distribution, he was bound 
by the written terms of the trust. 

It is asserted on the one hand that the davenséd had no 
interest in the fund, and could not control its distribution ; 
while on the other it is contended that the beneficiary had 
no vested right in the distribution of the fund. As we 
view the question, the deceased had the right to provide 
in what proportions the money should be divided among 
the beneficiaries, and, having specifically directed the trus- 
tee as to the amount to be paid to each, he was bound to 
carry out the directions of the deceased. The record shows 
that the amount of decedent’s indebtedness to his mother 
was $983.81. The trustee was bound by the terms of the 
trust which he had accepted to pay her that amount. 

It is also claimed that Columbus Hardy was insane and 
incapable of changing his beneficiary, and incompetent to 
make the distribution which the record shows he did make. 
But, as we view the evidence, that contention is without 
merit. 

The judgment of the district court was right, and is 

AFFIRMED. 

Reese, C. J., and Rosn, J., not sitting. 


Vesra CLARK, APPELLEE, V. BANKERS ACCIDENT INSURANCE 
COMPANY, APPELLANT. 


Finep June 23, 1914. No. 17,394. 


1. Appearance. Where a defendant makes a special appearance to ob- 
ject to the jurisdiction of the court over the person, and in the 
same motion challenges the jurisdiction of the court over the subject 
matter, which latter conclusion is not well founded, this constitutes 
a voluntary appearance in the action. 


2, Insurance: ACTION oN PoLicy: VENUE. An action upon an insurance 
policy is transitory and may be brought against a foreign insurance 
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corporation in any county in the state in which there may be property 
of, or debts owing to, defendant, or where the defendant may be found 
or summoned, or in any county where the cause of action or some 
part thereof arose, or in a county where any contract or portion of 
a contract entered into by such insuranee company has been vio- 
lated or is to be performed. Rev. St.- 1913, sees. 7616, 7619. 


: EXcLusion oF EvipENcE. In an action upon a con- 
tract of insurance to be evidenced by a policy to be thereafter issued, 
the policy (which was afterwards issued, but not delivered to the 
assured) if offered by defendant, may be admissible in evidence, and 
in this case it is held that it was error to exclude it. 


OraL Contract: AuTHoRITY oF AGENT. Ordinarily it is 
within the power of an insurance agent to make an oral contract of 
insurance, or to agree that the insurance shall be in force after the 
application is signed, and the premium paid, and before a policy is 
actually written, unless the assured is, or should be held to be, ap- 
prised in some manner, either in the application or otherwise, that 
the insurance will not be in force until the application is approved 
at the home office and the policy issued and delivered. 


: Burpen or Proor: SuFFICIENCY oF Evipence. The burden 
of proof in an action on an accident insurance policy is upon the 
beneficiary to show that the deceased was killed by an accident. Evi- 
dence examined, and held to sustain the verdict in this respect. 


: Contract For IssuANCE oF PoLicy: Form aNpD AMOUNT: 
PRESUMPTIONS. Generally the parties to a contract of insurance by 
which a policy is to be issued later will be presumed to intend a 
policy customarily used for such risk, and the amount of the insur- 
ance contracted for will be taken to be that which may be procured 
at the rates specified in the application and policy, or otherwise pub- 
lished by the insurer. 


APPEAL from the district court for Cass county: 


Harvey D. Travis, JUDGE. Affirmed on condition. 


Byron Clark, 0. A. Rawls and William A. Robertson, 


for appellant. 


Matthew Gering, contra. 


LETTON, J. 
This is an action to recover upon a contract of insur. 


ance. Plaintiff recovered judgment, and defendant ap- 


peals. 
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The deceased was a telephone lineman who lived at 
Fairbury. The defendant is an Iowa accident insurance 
company. One Hamilton, who was its duly authorized 
agent, was doing business in its behalf in Jefferson coun- 
ty. The testimony on behalf of plaintiff is to the effect 
that on October 27, 1909, C. W. Clark who was visiting 
his brother, Charles G. Clark, the deceased, had some con- 
versation with Hamilton and with his brother with refer- 
ence to the latter taking accident insurance. Deceased 
had some hesitation about doing so, when C. W. Clark in- 
quired of the agent whether he could sign an application 
for Charles. He spoke to his brother again that night on 
the subject, and the next day he saw Hamilton and asked 
him if he had been to see his brother about the insurance; 
and he then told Hamilton he would pay for the first 
month’s insurance. Hamilton filled out a blank applica- 
tion, to which C. W. Clark signed his brother’s name, and 
for which he paid Hamilton $3. C. W. Clark was asked: 
“Was there anything said at that time how much the pre- 
mium would be and the amount of the insurance? A. ' 
Well, I understood him to say the insurance was $1,000— 
there was $500 extra business on it. I didn’t know just 
how that was to be fixed up. Mr. Hamilton said ‘I will 
send this off this afternoon, and it will probably be right 
back.’ I asked him, ‘When is this good,’ and he said ‘Right 
now,’ something to that effect. He gave me a receipt for 
the money.” Afterwards on the same day C. W. Clark 
told his brother of his action and gave him the insurance 
receipt, which was accepted and retained until his death. 
The witness left Fairbury on the 29th about 9 o’clock in 
the morning, heard of his brother’s death while he was in 
Lincoln, returned to Fairbury the same day, and saw the 
body at the undertakers. The wrist of the deceased was 
broken and “the side of his head was mashed.” The ap- 
plication was sent to the head office at Des Moines, was 
approved, and a policy was executed and sent to E. L. 
Uhe, district manager at Beatrice, under whom Hamilton 
was working, for delivery to the insured. At this time 
the company had no information that Charles G. Clark 
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was dead. The next day they received a notice from Uhe 
to that effect, and the secretary immediately wired Uhe 
to return the policy at once. The policy was returned, and 
afterwards Uhe sent a check for $3 to the plaintiff, with a 
letter stating that as the application had not reached the 
‘home office, and had not been passed upon, the insurance 
was not in force. Plaintiff then wrote to the company de- 
manding the delivery of the policy, claiming payment for 
the loss, and returning the $3 check. 

This action was begun in Cass county, and a summons 
was issued and served upon the auditor of state in Lan- 
caster county. Thereupon the defendant filed the follow- 
ing special appearance in the case: 

“Now comes the defendant and, specially appearing only 
for the purpose of objecting to the jurisdiction of the 
court over it, moves the court to quash the summons and 
the return of the service thereon for the following rea- 
sons: First. The court is without jurisdiction over this 
‘defendant because neither the cause of action or any part 
thereof set forth in plaintiff’s petition for specific per- 
formance arose in this county. Second. Neither the cause 
of action or any part thereof arose in this county as set 
forth in the cause of action in plaintiff’s petition for the 
insurance claimed to be due on account of death by acci- 
dent. Third. This court is without jurisdiction to issue a 
summons upon either of the causes of action set forth in 
plaintiff’s petition and cause it to be directed to the sher- 
iff of the county of Lancaster, Nebraska, because the pe- 
_ tition was not filed in the proper county to recover upon 
either of said causes of action. Fourth. Because the pe- 
tition shows that each of the causes of action arose in 
the county of Jefferson, Nebraska. Fifth. Because the 
petition shows that the defendant has a general agent at 
Beatrice, Nebraska, upon which service of summons in this 
action could be had in each of said causes of action. Sixth. 
Because there is no authority in law to serve a summous 
upon the state auditor in an action against this defend- 
ant, which is a foreign corporation, and has a general agent 
within the state, and by such service acquires no jurisdic- 


VoL. 96] JANUARY TERM, 1914. 3885 
Clark v. Bankers Accident Ins. Co. 


tion over this defendant as to either of the causes of action 
in plaintiff's petition alleged. This special appearance is 
supported by the petition of plaintiff on file herein and the 
affidavit of Wm. A. Robertson hereto attached and made 
a part hereof.” 

The motion to quash the summons was overruled. In 
defendant’s answer the objections to jurisdiction were re- 
peated with greater particularity; and upon the merits it 
pleaded that Hamilton was only a soliciting agent; that 
the home office retained the exclusive right to reject or 
approve applications; that the application was not signed 
or ratified by the deceased; that when the application was 
received, approved, and the policy issued and mailed to the 
district manager for delivery, defendant was in ignorance 
of Clark’s death; and that upon learning this fact, and 
that he had not authorized the application, the policy was 
recalled and canceled; that the application contained a 
series of questions required to be answered by the ap- 
plicant and signed, and that the material answers were 
false and untrue; that the policy was for the sum of $500 in 
case of death by accidental means, and provided for a dou- 
ble indemnity if death occurred while traveling in a pub- 
lic conveyance or when in a burning building. The reply 
pleads ratification by the deceased, the truth of the an- 
swers in the application, its approval and the delivery of 
the policy by being sent to the district manager with di- 
rections to deliver, and pleads that the liability was for 
$1,000, with $500 additional in case of being killed in a 
public conveyance or in a burning building. 

As to the special appearance, it consists (1) of an ob- 
jection to the jurisdiction of the court over the person of 
the defendant based upon the fact that service was had 
upon the state auditor, and not upon an agent of the com- 
pany; (2) of an objection to the jurisdiction of the court 
over the subject matter. The case is governed by the prin- 
ciples announced in Perrine v. Knights Templar’s & Ma- 
sons’ Life Indemnity Co., 71 Neb. 267: “An action upon 


a benefit certificate or insurance policy is transitory and 
96 Neb. 25 
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not local in its nature, and may be brought in whatever 
state the company issuing the policy can be found, with- 
out any regard to where the contract of insurance was 
made or the subject thereof was located. The appearance 
of a defendant, for the sole purpose of objection by mo- 
tion to the jurisdiction of the court over his person, is not 
an appearance to the action; but, where the motion also 
challenges the jurisdiction of the court over the subject 
matter of the controversy and is not well founded, it is 2 
voluntary appearance equivalent to a service of Summons.” 

If the action were purely a local one, a general appear- 
ance would not confer jurisdiction over the subject mat- 
ter; but, as pointed out in Insurance Co. v. McLimans & 
Coyle, 28 Neb. 6538, section 55 of the code “is remedial and 
not restrictive in its nature,” and such an action may be 
maintained wherever jurisdiction over the person of the 
defendant may be obtained. Lillie v. Modern Woodmen 
of America, 89 Neb. 1. 

Defendant contends that the principles announced in 
these cases are not applicable here for the reason that the 
special appearance in this case “is not an objection to the 
jurisdiction of the court over the subject matter of the 
action, but is an objection to the jurisdiction of the court 
over the person of the defendant, and all of the state- 
ments of said motion are assignments of the reasons or 
grounds upon which such motion is based.” We are un- 
able to see a distinction in this respect between this and 
the McLimans and Perrine cases, and we are unable to dis- 
tinguish any substantial difference between the motions 
filed in these cases and that filed in this. We conclude, 
therefore, that the court acquired jurisdiction over the 
person by the general appearance, and, the action being 
transitory, it had jurisdiction of the subject matter, and 
had, therefore, full power to try and determine the cause. 

Defendant complains that the court erred in excluding 
the written policy, for the reason that as issued it was 
corroborative of the testimony of defendant’s witness Ham- 
ilton. We are inclined to the view that the defendant was 
entitled to the production of this evidence, not only for 
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this reason, but also to aid the jury in determining what 
kind of contract the minds of the parties met upon. It is 
clear from the evidence of both Clark and Hamilton that 
a policy was to be issued to evidence the contract, and it 
is shown that this policy was actually issued and mailed to 
defendant’s agent for delivery. The evidence as to the 
amount of the insurance contract on the part of C. W. 
Clark is vague and indefinite, and we are satisfied that 
the ordinary policy for which $2 a month was the regular 
charge was that which both parties had in mind when the 
contract was made. This subject will be referred to later. 

The jury made special findings of fact to the effect that 
the application was mailed before the death of Clark, was 
received at the defendant’s home office after the death, 
and that the officers at Des Moines did not know of the 
death at the time they mailed the policy for delivery. It 
is contended that the court erred in not setting aside the 
verdict and sustaining the motion for a new trial for the 
reason that the general verdict is contrary to these find- 
ings. The remaining assignments may be grouped and 
considered in connection with the complaint as to the in- . 
structions given and refused, and the contention of lack 
of authority in the agent to contract. In its instruction 
to agents it is said: “Policies are written at the home 
office of the company upon receipt of the written applica- 
tion, and take effect when such applications are passed 
upon, accepted, and policy actually issued.” It is shown, 


however, that no knowledge of these limitations upon'the * 


agent’s authority was given to either of the Clarks. His 
act in making the contract was within the apparent scope 
of his authority, so far as the application showed, and was 
binding. Dayton Ins. Co. v. Kelly, 24 Ohio St. 345. It is 
true that Hamilton denies that he told C. W. Clark that 
the insurance began from the time when he paid the pre- 
mium, but the jury evidently believed Clark upon this 
point. That it is within the power of an agent to make 
an oral contract of insurance, or to agree that insurance 
shall be in force after an application is signed, and the 
premium paid, and before a policy is actually written un- 
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less the assured is or should be held to be apprised in some 
way, either in the application or otherwise, that the insur- 
ance will not be in force until the application is approved 
at the home office of the company and the policy issued, is 
too well settled to admit of dispute. See cases cited in 
note to Newark Machine Co. v. Kenton Ins. Co., 50 Ohio 
St. 549, 22 L. R. A. 768; New York Life Ins. Co. v. Bab- 
cock, 104 Ga. 67, 69 Am. St. Rep. 134, and note; Relief 
Fire Ins. Co. v. Shaw, 4 Otto (U. S.) 574; Hubbard & 
Spencer v. Hartford Fire. Ins. Co., 33 Ia. 325, 11 Am. Rep. 
125; Angell v. Hartford Fire Ins. Co., 59 N. Y. 171, 17 
Am. Rep. 322; De Grove v. Metropolitan Ins. Co., 61 N. 
Y. 594, 19 Am. Rep. 305; Walker v. Metropolitan Ins. 
Co., 56 Me. 871; Phenix Ins. Co. v. Ryland and Brooks, 
69 Md. 487; Trustees of First Baptist Church v. Brook- 
lyn Fire Ins. Co., 19 N. Y. 309; Dayton Ins. Co. v. Kelly, 
supra; 1 May, Insurance (4th ed.) sec. 22a. 

The complaint that the verdict is not sustained by the 
evidence because it is not shown that the death of Clark 
was from an accidental cause, we think, cannot have been 
seriously made. Both C. W. Clark and Mrs. Clark testify 
to the bruises and marks upon the body. Defendant’s 
counsel, on cross-examination of Mrs. Clark, brought out 
the fact that her husband was injured about 11 o’clock in 
the day, and that he died about 12 o’clock, or a little af- 
terwards, that day. In letters to Mrs. Clark the district 
manager of defendant spoke of the “recent accident to 
- your husband who had taken a policy in our company but 
a few hours before his death,” and in another letter to 
her the secretary says, “We very much regret the acci- 
dent.” ©. W. Clark testified that his brother had fallen 
from a platform upon a telephone pole. This evidence was 
stricken as hearsay. No doubt, the proof would have been 
stronger if the plaintiff had produced eyewitnesses of the 
accident, if such there were, or had proved it by circum- 
stantial evidence. But this would only have entailed the 
production of evidence to establish a fact which seems to 
be practically admitted by all parties. Taking into con- 
sideration the admissions contained in the letters, and the 
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other facts in evidence, we think the proof sufficient to 
sustain the finding that the deceased came to his death 
by accidental means. 

The complaint that the answers in the application as to 
Clark’s health were false and were material to the risk 
cannot be sustained. No medical examination was re- 
quired of an applicant. They were substantially true, and 
the risk was not affected thereby. 

Much that is said in defendant’s brief with reference to 
the contract is sound, provided that the evidence of de- 
fendant’s witnesses had been found to be true by the jury. 
It is plain by the verdict that they believe the testimony of 
Clark and other witnesses for the plaintiff as to what oc- 
curred at the time the contract was made. [or these 
reasons, we have taken the verdict as settling the facts to 
be as testified to by plaintiff’s witnesses, and hold that the 
contract of insurance was complete when the application 
was approved and the policy issued for delivery. 1 May, 
Insurance (4th ed.) sec. 45a; New York Life Ins. Co. v. 
Babcock, supra. 

With regard to the amount of insurance contracted for, 
the general rule is that, by an oral contract of this nature, 
the parties will be presumed to intend the policy custom- 
arily used for such risk, and that the amount of the insur- 
ance contracted for will be taken to be that which may be 
procured at the rates published in the application and pol- 
icy. Newark Machine Co. v. Kenton Ins. Co., 50 Ohio St. 
549; Sproul v. Western Assurance Co., 33 Or. 98. In this 
case it is shown that $1 of the $3 paid was for member- 
ship fee, and that $2 of the payment was the regular 
monthly rate payable in advance for $500 ordinary acci- 
dent insurance, with a double liability if death occur while 
the assured is traveling upon a public conveyance or while 
in a burning building. The application shows the maxi- 
mum liability is $1,000. Taking the evidence as a whole, 
including the excluded policy, the contract was evidently 
$500, with a double liability. The policy should have been 
admitted in evidence under the principle stated. How- 
ever, since the only effect of the exclusion was to increase 
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the amount of the recovery in a definite sum, in order to 
avoid a new trial the judgment of the district court is 
affirmed, if the plaintiff within ten days remit the $500 
excess, With interest from January 1, 1910, otherwise the 
judgment will stand reversed. 

AFFIRMED ON CONDITION. 


Reese, C. J., and Fawcett, J., not sitting. 


BERNARD GROSS, ADMINISTRATOR, APPELLEE, V. OMAHA & 
COUNCIL BLUFFS STREET RAILWAY COMPANY, APPELLANT. 


FILED JUNE 23, 1914. No. 17,690. 


1. Street Railways: NEGLIGENCE: QUESTION FoR JuRY. As a general 
principle, a street car company is not liable for accidents as a re- 
sult of horses becoming frightened by the usual operation of its busi- 
ness, provided that its employees are not guilty of any negligence. 
If through the operation of the street car after the frightened condi- 
tion of the animal has become known, or should have become known, 
to the motorman if he is in the exercise of ordinary care, damage 
results, the proper test is whether those in charge of the car acted in 
the manner that persons of ordinary prudence would have acted in 
like circumstances. It is not the injury that creates the liability, but 
the fact that the street car company through its agents or servants 
has been guilty of some negligent act or omission to act, but for 
which the injury would not have occurred, and, where the evidence 
is conflicting, the question of negligence is for the jury. 


to 


Evidence: OPINION oF WITNESS. It is not erroneous to exclude opin- 
ion evidence as to ultimate facts which are for the jury to determine. 


3. Street Railways: NEGLIGENCE: QUESTION FoR Jury. The question 
whether the defendant was negligent in failing to provide a motor 
car, which was being used to haul a work car, with a fender, held 
to be a matter for the jury to determine. 


4. Appeal: ADMISSION OF EvIDENCE. A judgment will not be reversed 
because of an error in the admission of testimony, unless it is rea- 
sonably apparent that such testimony is prejudicial to the substantial] 
rights of defendant. : 


5. Street Railways: Sarery APPLIANCES. In operating a motor car and 
heavy trailer on the public streets of a city, a street car company is 
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bound to use the same degree of care with respect to equipment with 
safety appliances as is usual in the operation of passenger cars. 


6. Instructions examined, and held not erroneous. 


APPEAL from the district court for Douglas county: 
WILLIAM A. Repick, JuDGE. Affirmed. 


John L. Webster, W. J. Connell and W. Ross King, for 
appellant. 


Charles 8S. Hlqutter, contra. 


LErton, J. 


Arthur Gross, a boy between 15 and 16 years of age, 
was killed in a street railway accident. This action is 
brought by his administrator for the benefit of his father. 
Plaintiff recovered, and defendant appeals. 

It is alleged in the petition that the defendant was op- 
erating a work train, composed of a motor car and a 
trailer loaded with cinders, on Thirtieth street, in Omaha, 
at an excessive and dangerous rate of speed; that the motor 
and trailer were not supplied with proper brakes, guards 
and fenders; that the motor car was old, was without an 
emergency brake, and the brakes were defective and in- 
efficient ; that the deceased was driving a horse on the west 
side of the street; he had stopped at a point about 150 
feet away from the approaching car, but the horse beeame 
frightened and unmanageable, and backed across the track 
in front of the car; that the motorman, when about 100 
feet away, saw that the horse was frightened, that the 
driver had lost control and that he was backing the cart 
onto the track; that he knew that the car was not equip- 
ped with a fender, and that the brakes were defective, yet 
he negligently continued running his train at an exces- 
sive and unreasonable rate of speed, and failed to stop the 
same until the collision occurred; that if the car had been 
equipped with a powerful and effective brake, and if the 
motorman had exercised proper care, the accident would 
not have occurred. 
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The answer is a general denial, a plea of unavoidable 
accident on account of the sudden nature of the backing 
of the cart, and of contributory negligence on the part of 
the deceased. 

As developed at the trial, the principal questions at 
issue were: Whether the car had a sufficient brake; 
whether defendant was negligent in not equipping the mo- 
tor car with a fender; whether the motorman was negli- 
gent in not seeing that the pony was frightened, and in 
failing to stop the train in time to avoid the collision. 

The first error assigned is that the court erred in re- 
fusing to permit the defendant to ask a witness on cross- 
examination whether the motorman had time or opportu- 
nity to stop the car, and whether he made a very quick 
stop under the circumstances. The witness had described 
fully all of the circumstances surrounding the accident, and 
. had been cross-examined at length. He testified that be- 
fore the car struck the cart the pony backed the cart al- 
most instantly upon the northbound track; that when it 
crossed the rail of that track the motor car was only 
about 15 or 20 feet south, and was coming north; that 
the pony backed the cart about on a circle. He was then 
asked whether it gave the motorman any chance or oppor- 
tunity to stop his car. The questions excluded were then 
asked and objected to as asking for a conclusion of the 
witness. There was no prejudicial error in the refusal to 
permit these questions to be answered. All of the facts 
concerning the accident had been minutely detailed to the 
jury both upon direct and cross-examination, and the jury 
were as able to draw their own conclusions as the witness 
was to form his. Another bystander was asked a similar 
question with a similar result. While it has been held that 
under similar circumstances it was not error to permit 
questions of this nature to be answered, this court has 
taken the view that opinion evidence as to the ultimate 
fact to be determined by the jury may not be received. 
Chicago, R. I. & P. R. Co. v. Holmes, 68 Neb. 826; Read 
v. Valley Land & Cattle Co., 66 Neb. 423; Lindgren v. 
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Omaha Street R. Co., 73 Neb. 628; Hankins v. Reimers, 86 
Neb. 307. 

Complaint is made that the court erred in allowing the 
witness Anderson to testify on redirect that, if he had been 
running the train which caused the accident, he would 
have used a track brake. This was a mere conclusion, and 
the objection should have been sustained. The testimony 
of the same witness, however, on cross-examination was 
to the effect that such brakes were only used upon a steep 
hill on Dodge street, and that the track brake wou!d be 
useless and impracticable for stopping a car where the 
track was level, or nearly so, and that in 21 years service 
as a motorman on all lines, including the Dodge street 
line, such brakes had only been used about 12 days. Tak- 
ing the whole testimony, we think no prejudice could have 
occurred. 

It is objected that the court erred in refusiug te permit 
the defendant’s master mechanic to testify that the brake 
was in good condition and reasonably safe and efficient 
when the car left the shops a short time before the acci- 
dent. This witness, however, testified that in the fore part 
of November, 1909, this car was remodeled, and that it 
had not been out of the shop over two weeks before the 
accident; that it had been overhauled and the trucks and 
brakes repaired; that it was fixed up for service on the 
road; and that the brake was in good condition. He alsu 
testified that the brake was such as was originally and 
customarily used on street railway cars of this type; that 
the brake shoes applied to all four wheels alike with uni- 
form and proper force, and were in good working order. 
It is true that an objection was sustained to one of the 
questions on this subject, but this did not prejudice the 
defendant, since in other portions of his testimony the wit- 
ness fully covered the ground. 

It is also contended that the court erred in submitting 
to the jury the question whether the defendant was negli- 
gent in not having the car equipped with a fender. An 
instruction directed the jury that, if they found from 
the evidence that it was reasonably safe to operate the car 
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without a fender, then they should acquit the defendant 
of negligence in that regard, but, on the other hand, if they 
found that ordinary care required the car te be equipped 
with a fender, and that it was not reasonably safe to op- 
erate the car without it, then they should find the de- 
fendant negligent, provided they further found that the 
absence of the fender was the proximate cause of the death 
of Arthur Gross. The claim is that this was error, because 
“fenders never have been and could not be, used upon a 
motor car used for construction work,” for the reason that 
such cars have a drawbar projecting about 214 feet from 
each end of the car, so that either end may be attached to a 
construction car, and that, on account of the sharpness. 
of the curves at street intersections and other places, a 
trailer car could not be pulled or shoved around the curve 
unless the drawbar was of this length, and that it is im- 
practicable to attach a fender where a drawbar is used of 
this length. The evidence of Mr. Wood, master mechanic, 
shows that motor cars used for construction purposes arc 
usually operated without fenders; but he was asked this 
question: “That motor car that was attached to the con- 
struction train could have been operated, could it not, by 
using only one end of the drawhead to attach to the trail- 
ers? A. Yes, sir. Q. And the other end where you had a 
drawhead, that drawhead could have been taken away and 
a fender placed upon there the same as you have upon 
passenger cars? A. Yes, sir.” There is further evidence 
as to the use and means of operation of fenders. We are 
convinced that, although the evidence shows it has not 
been customary to place a fender in front of such a car, 
it was entirely proper to submit to the jury whether the 
defendant was negligent in operating the motor car with- 
out a fender in front for the protection of persons upon 
the highway. While it was proper to show this was not 
customary, the question whether the use of such cars with- 
out fenders on the streets was consistent with reasonable 
care for the safety of the public was one for the jury. 
While it is not shown that the ordinances of the city of 
Omaha required fenders to be placed in front of street cars, 
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there is evidence to show that the passenger cars are all 
fitted with fenders, and that the character and means of 
operation of the fenders are such that, if the motor car 
had been equipped with one in front, the death of Arthur 
Gross would in all probability have been prevented. Un- 
der this state of the evidence, the question as to whether 
or not defendant was guilty of negligence in failing to 
provide a fender was proper to be submitted to the jury. 
2 Nellis, Street Railways (2d ed.) sec. 376; Henderson v. 
Durham Traction Co., 182 N. Car. 779, 44 S. E. 598; 
Fritsch v. New York & Q. C. R. Co., 87 N. Y. Supp. 942; 
Richmond R. & BE. Co. v. Garthright, 92 Va. 627, 82 L. R. 
A. 220; Fisher v. Waupaca H. L. & R. Co., 141 Wis. 515. 
The evidence shows that fenders are about six feet wide and 
project four or five inches on the outside of each rail. 
Whether the boy fell directly in front of the car, or a 
little to the side, as the motorman testifies, there was suffi- 
cient evidence to go to the jury upon the point as to 
whether the existence of a fender would have prevented 
his death. 

By instruction No. 5 the court instructed the jury: “It 
is the duty of the defendant to equip its cars with such 
appliances for stopping them as are in ordinary and cus- 
tomary use for such purposes. It is not required to fur- 
nish any particular appliance or such appliances as will 
absolutely prevent the happening of accidents, but its duty 
is fully met if the car in question was equipped with a 
reasonably safe and efficient brake, such as was in ordi- 
nary use on cars of that character.” Defendant makes no 
complaint of this portion of the instruction. The court 
further said: “And in this connection the plaintiff claims 
that the car in question should have been equipped with a 
‘track brake,’ while defendant claims that such a brake 
is not in ordinary use for the purpose of stopping the car, 
but only for controlling it on steep hills, and the evidence 
establishes that the only cars of defendant so equipped are 
those on the Dodge street line passing over the hill at 
Twentieth and Dodge streets. You are therefore in- 
structed on this point that, even though you believe from 
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the evidence a quicker stop could have been made at the 
time of the accident in question, if the car had been equip- 
ped with a track brake, and the collision might thereby 
have been avoided, still you would not be justified in find- 
ing defendant negligent in not providing such track brake, — 
if you find that the brake upon the car in question was 
reasonably safe and efficient and such as was in ordinary 
use.” Defendant complains that this instruction permit- 
ted the jury to find that the defendant was negligent in not 
having a track brake, provided the jury found the chain 
brake was not reasonably safe and efficient; that the com- 
pany was not bound to supply the car with the most ef- 
fective brakes or to use the utmost care in keeping them in 
repair, but to use ordinary care in the selection of brakes 
and in keeping the same in order. Taking the instruction 
as a whole, and considering it in connection with the facts 
in the case, we can see no prejudice to defendant in its be- 
ing given. The portion criticized amounts to saying that 
the real question for the jury to determine was whether the 
brakes upon the car were reasonably safe and efficient and 
such as were in ordinary use, and to negative or dispar- 
age the contention that it was its duty to have had a track 
brake on the car. We think the true rule to apply, in these 
days when heavier and more massive cars are used and 
greater speed is maintained than formerly, is that, while 
a street railway is only required to use ordinary care in the 
selection of its brakes and in maintaining and keeping 
them in repair, yet, in the exercise of ordinary care, it 
has a duty to use the best brakes and appliances in com- 
mon use, and to use great care in keeping its appliances 
for stopping cars in good condition. Mock v. Los Angeles 
Traction Co., 139 Cal. 616. 

Upon the claim that there is no evidence of actionable 
negligence on the part of the motorman, and that the court 
should have directed a verdict for the defendant, it may 
be said that, as a general principle, a street car company 
is not liable for accidents as a result of horses becoming 
frightened by the usual operation of its business, provided 
that its employees are not guilty of any negligence. If 
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through the operation of the street car after the frightened 
condition of the animal has become known, or should have 
become known, to the motorman if he is in the exercise of 
ordinary care, damage results, the proper test is whether 
those in charge of the car acted in the manner that per- 
sons of ordinary prudence would have acted in like cir- 
cumstances. It is not the injury that creates the liability, 
but the fact that the street car company through its agents 
or servants has been guilty of some negligent act or omis- 
sion to act, but for which the injury would not have oc- 
curred. Under this principle, if the motorman in charge 
of the train saw, or should have seen by the exercise of 
ordinary care, that the pony was frightened and appar- 
ently unmanageable, and that there was a liability, in view 
of all the circumstances, that the cart might be backed 
or dragged upon the street car track, and if a man of ordi- 
nary prudence and carefulness would have stopped the 
car before the accident happened, then the failure to do so - 
would be such an act of negligence as would render the 
defendant liable. Unless there is no evidence as to negli- 
gence, the question is for the jury, and there is sufficient 
in this case to justify the refusal to direct as prayed. Gib- 
bons v. Wilkes-Barre & 8S. Street R. Co., 155 Pa. St. 279; 
see, also cases cited in note on p. 646, vol. 2, Street R. 
Reports; Marion Street R. Co. v. Carr, 10 Ind. App. 200; 
South Covington & C. Street R. Co. v. Cleveland, 100 8S. 
W. (Ky.) 288. 

Strenuous complaint is made of a phrase in one of the 
instructions that it was the duty of the motorman “to em- 
ploy all means at hand to avoid the collision.” It may be 
said, however, that this phrase does not stand alone, but 
is qualified and modified by the direct statement, not only 
in the same instruction, but repeated in a number of oth- 
ers, that the test of the motorman’s duty was the exercise _ 
of ordinary care. Moreover, the motorman said that he 
“used all the appliances he had to make the stop” as soon 
as he saw the pony backing. It may further be said this 
very language has been approved by other courts. Grady- 
szewski v. Detroit U. R. Co., 173 Mich. 18; Bectenwald v. 
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Metropolitan Street R. Co., 121 Mo. App. 595; Morgan v. 
Wabash R. Co., 159 Mo. 262, 60 8S. W. 195; Kaiser v. 
United R. Co. of St. Louis, 155 Mo. App. 428, 1385 S. W. 
90; El Paso R. Co. v. Kelly, 109 S. W. (Tex. Civ. App.) 
415; Birmingham R., L. & P. Co. v. Morris, 163 Ala. 190, 
50 So. 198; Birmingham R., L. & P. Co. v. Brantley, 141 
Ala. 614; Fisher v. Waupaca E. L. é R. Co., 141 Wis. 515. 

In conclusion, the thought that runs throughout defend- 
ant’s argument seems to be that, in operating a motor car 
and heavy trailer on public streets, it is not bound to use 
the same degree of care with respect to equipment with 
safety appliances as is usual in the operation of passen- 
ger cars. This is not said in so many words, but it ap- 
pears to be the basic idea. We cannot take this view. 
There is as much reason and necessity when heavy work 
trains are propelled through the streets of a city that the 
same be furnished with safety appliances as for supplying 
passenger cars with the same devices, and the greater the 
momentum of the moving mass, the more necessity there 
is for increased care and caution. The evidence shows that 
the motor car, if it had not been drawing a car loaded with 
four tons of cinders, and had the momentum of the heavy 
trailer to withstand, could have been stopped in a much 
shorter distance than it was. The motorman testified that 
“55 or 60 feet would be an extra good stop” of this train. 
There is testimony to the effect that an ordinary car trav- 
eling at the rate the motorman testifies this train was 
moving could have been stopped in less than half this dis- 
tance. Whatever the standard of ordinary care may be 
that is required: for the stoppage of passenger vehicles 
within a limited distance, the same degree of care is neces- 
sary in operating work or construction trains upon the 
streets. 

Taking the record as a whole, we think the district 
court carefully guarded the rights of defendant, and that 
no prejudicial error has been shown. ; 

The judgment of the district court is therefore 

AFFIRMED. 


Rosn, F'awcerr and Sepewick, JJ., not sitting. 
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RUDOLPH ZWEINER ET AL., APPELLEES, V. JAMES L. VEST, 
APPELLANT. 


Finep JUNE 23, 1914. No. 17,717. 


Adverse Possession. ‘‘If one by mistake inelose the land of another and 
claim it as his own to certain fixed monuments or boundaries, his 
actual and uninterrupted possession for the statutory period will work 
a disseizin, and his title will be perfect.’’ Tex v. Pflug, 24 Neb. 666. 


Appeal from the district court for Buffalo county: 
Bruno QO. Hostetter, JuDGE. Reversed. 


H. M. Sinclair and Fred A. Nye, for appellant. 
W. D. Oldham and John A. Miller, contra. 


Lerron, J. j 

The controversy in this case is over the ownership of a 
wedge-shaped tract of land 105 feet wide at the base. The 
plaintiff asserts that it is a part of the northeast quarter 
of section 18, township 11, range 17, in Buffalo county. 
The defendant insists that the strip is within the bound- 
aries of the southeast quarter of section 12, in the same 
township and range. The issues presented by the plead- 
ings and the evidence are: First. What was the location 
of the government quarter corner between sections 12 and 
13? Second. Has the defendant obtained the title and 
right of possession of the strip by virtue of adverse pos- 
session? ; 

In substance, the evidence on behalf of plaintiff is that 
in 1911 he procured the line between sections 12 and 13 
to be surveyed by one Edwards, who was then the county 
surveyor; that they were unable to find any government 
monument, and that the surveyor then placed a corner 
stone according to the rules for establishing a lost corner, 
which is the corner to which he claims. A number of wit- 
nesses who had lived in the neighborhood from 20 to 30 
years testified that they never saw a government mound. 
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either at the point where plaintiff claims it should be or 
at the point where defendant claims it is. Another wit- 
ness for plaintiff testified there was nothing to indicate 
where the corner should be, except that Mr. Seiben, who 
formerly owned the southwest quarter of section 12, about 
18 years ago plowed about as far south as Mr. Moore had 
placed his fence; that Mr. Moore built his fence at the dis- 
puted corner 15 or 18 years ago. Plaintiff's evidence also 
shows that, after the Edwards’ survey was made, Mr. Vest 
moved his fence 25 feet north of the new corner, and that 
about a year afterwards he moved it back to its former 
location. For defendant, Mr. Moore testified that he home- 
steaded the northeast quarter and made a timber culture 
entry on the southeast quarter of section 12, in 1879; that 
he lived on the land until he sold it to Mr. Vest about 7 
years ago; that soon after he entered the land he found 
the government corner, and that there was a flat cedar 
stake in the mound; that he showed it to Mr. Seiben, who 
broke out his land accordingly; that about 1890 he built a 
north and south fence which joined the fence on the south 
line at the disputed corner; that these fences were main- 
tained until he sold the place to Vest. He also testified 
that he had put in two ash stakes at the corner before he 
sold the land to Vest, and that when he and Mr. Morey, the 
county surveyor, went to find the corner they found a piece 
of stake where he told Mr. Moore the corner was. Morey 
testified that in 1911 he went to the point where Moore 
said the corner was and found the rotton points of three 
stakes about six or eight inches under the ground. He 
also testified that he had considerable experience in sur- 
veying in Buffalo county, and that his experience with 
quarter corners had been that he had found very few of 
them upon a straight line. Another witness, who lived up- 
on the section east for many years, testified that he saw 
an old stake at the government corner after Moore’s fence 

was built; that it was 8 or 12 feet south of the corner of the 
fence. The evidence is sufficient to uphold a verdict in 
favor of either party. Upon crossexamination Mr. Moore 
testified that when he built his fence on the west and south 
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side of his land he did not intend to take any land that 
was not included in the government survey, and never in- 
tended to claim any land outside of section 12, and that 
this was all that he conveyed to Mr. Vest by the deed. 
On redirect, however, he stated that when he sold he told 
Vest where he would find the corners, and that at that time 
he claimed all the land included within his fences, and also. 
an extra rod on the south of the south fence. 

The court correctly instructed the jury that the govern- 
ment monuments control courses and distances, and gen- 
erally as to adverse possession. But it then gave this 
instruction: “The court instructs the jury that, if they 
believe from the evidence that defendant’s grantor, Moore, 
built his fence according to his opinion as to the loca- 
tion of the government corners, and only claimed to own to. 
the corners, and that his fence so constructed extended be- 
yond the government corners onto the land now owned by 
plaintiff, then such holding was not adverse to plaintiff, 
although it continued for more than ten years, and defend- 
ant cannot tack his holding to that of his grantor, Moore.” 

Defendant complains that the verdict is contrary to the 
instructions of the court, and especially complains of the 
giving of this instruction. This was evidently based upon 
the cross-examination of Mr. Moore. Moore’s whole tes- 
timony is to the effect that from the time of making his en- 
try he had always claimed title to the land as far as the 
government corner, which he says was there at that time; 
that he built his fences with reference to the same, and 
that he had always considered that this was the true cor- 
ner. 

It was said in Tex v. Pflug, 24 Neb. 666: “If one by 
mistake inclose the land of another and claim it as his 
own to certain fixed monuments or boundaries, his actual 
and uninterrupted possession for the statutory period will 
work a disseizin, and his title will be perfect.” This rule 
was followed in Levy v. Yerga, 25 Neb. 764; Obernalte v. 
Edgar, 28 Neb. 70; Baty v. Elrod, 66 Neb. 735; and An- 
drews v. Hastings, 85 Neb. 548. It seems to be generally 
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so held. “Adverse Possession,” 1 R. C. L., sec. 51, p. 733. 
Plaintiff has cited a number of decisions from other 
states to the contrary, but we deem it sufficient to say that 
the rule in this state is otherwise. The instruction was 
erroneous and prejudicial to the defendant. The judg- 
ment of the district court is therefore 
REVERSED. 


BARNES, Rosp and SEDGWIckK, JJ., not sitting. 


HATTIE EK. WELLS, APPELLANT, V. WILLIAM AUFRECHT, 
APPELLER. 


Fmep JUNE 23, 1914. No. 17,755. 


Parol Evidence: Contract: CoNSIDERATION: PAYMENT. The true facts 
as to the consideration set forth in a contract for the sale of real 
estate, where the sum expressed forms no part of a promise to pay, 
but is only the recital of a fact, may be proved by parol, and 80 
also as to an acknowledgment of the receipt of such consideration. 


APPEAL from the district court for Sherman county: 
Bruno O. Hosterter, JUDGE. Affirmed. ; 


R. J. Nightingale, H. 8. Nightingale and R. P. Starr, for 
appellant. 


J. 8S. Pedler, contra. 


LErron, J. 

This action was brought to recover the sum of $400 
alleged to be due plaintiff as a balance of the purchase 
money due and payable to her under the terms of a writ- . 
ten contract for the sale of real estate sold by her to de- 
fendant. The contract recited that the plaintiff agreed to 
sell 320 acres of land, describing it, “for the sum of $9,600 
on which the second party has paid the sum of $1,600." 
It further provided for the payment of $3,200 on May 1. 
1911, and that the purchaser should assume a mortgage 
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of $4,800 against the land. Time was made the essence of 
the contract, and the contract further contained the usual 
and ordinary provisions of such agreements. 

The defense is that the Jand was sold for $9,460, and that 
the purchase money has been paid in full. Defendant 
claims the transaction was that plaintiff listed the land 
for sale with William Aufrecht, Jr., the son of defend- 
ant, as her agent, and agreed to pay him $250 as a com- 
mission for the sale of the land; that. in pursuance of this 
verbal agreement William solicited defendant to purchase 
the land; that defendant madé an offer, and after some. 
negotiations were had between the parties the land was 
finally sold to him for $9,460. The reply is a general de- 
nial. A jury was waived, and the case was tried to the 
court, Which found generally in favor of the defendant 
and dismissed the action. Plaintiff appeals. 

A number of assignments of error are made, which, in 
substance, amount to the complaint that the findings and 
judgment of the court are not supported by sufficient evi- 
dence, and are contrary to law. Plaintiff’s position is 
that the contract recites the sale of the land was for the 
sum of $9,600, and that, since the evidence shows that only 
$9,200 has been paid, there is still due the plaintiff the 
sum of $400, unless the facts pleaded in the answer are 
established by the evidence, and constitute a legal defense 
to the action. 

We are satisfied that though there is an irreconcilable 
conflict in the testimony, and the conclusion reached by the 
district court on the facts is not free from doubt, there is 
sufficient evidence to support the allegations of the an- 
swer. Defendant’s evidence tends to prove that William 
Aufrecht, Jr., was employed by plaintiff to sell the land 
for $9,600; that he procured from his father an offer of 
$9,400 for the land; that when this was communicated to 
defendant she refused to sell at this price, unless Wil- 
liam would throw off his commission; that William then 
offered to make the commission $250, and to give her two 
heifers worth $60 in addition to the cash; that the next 
day plaintiff went to defendant’s home and said she would 
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accept the offer if he would pay the $60 in cash in place of 
the two heifers, and have the contract made at Arcadia, 
and that defendant agreed to this; that when the parties 
met at Arcadia plaintiff insisted upon the payment of 
$1,200, instead of $800, as agreed upon, and requested the 
scrivener to draw the contract to show the consideration 
to be $1,600, giving as a reason that she did not want Long, 
a real estate agent at Loup City with whom she had listed 
the property at $9,600, to know she had sold below that 
price, and it was agreed that she would accept for the land 
$1,200 in cash, $10 house rent, the commission of $250 to 
be paid by defendant to William, $3,200 on May 1, 1911, 
with interest, defendant to assume a mortgage debt of 
$4,800, and that she would incorporate in the contract a 
receipt in full of the $1,600 payment; and that the trans- 
action was closed upon these terms and the contract drawn 
accordingly. Eleven months after, on May 5, 1911, defend- 
ant paid the balance due of $3,200 and received the deed. 
Receipt is therein acknowledged of the consideration of 
$9,600. About ten days afterwards this action was be- 
gun in the county court. A strong circumstance tending 
to support the views of the district court upon the evidence 
is the fact that nearly a year after this transaction occurred 
the plaintiff authorized the delivery of the deed to defend- 
ant by the banker who held it in escrow, upon the pay- 
ment of $3,200 as expressed in the contract, instead of 
$3,600, which she claimed a few days later was the amount 
due. It is true she denies she did so, but the testimony of 
the banker, who apparently had no interest in the trans- 
action, weighs strongly against her. 

Plaintiff contends that the facts pleaded in the answer 
are insufficient in law to constitute a defense for two rea- 
sons: (1) A written agreement cannot be contradicted 
by proof of a contemporaneous oral agreement, in the ab- 
sence of fraud or mistake; (2) a party cannot plead his 
own fraud as a defense, but only the fraud of the oppos- 
ing party. These principles, of course, are sound, but the 
trouble is with their application to the facts in this case. 
The defendant is not attempting to contradict the written 
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agreement any more than the plaintiff is. Both parties 
acknowledge that the written contract does not express cor- 
tectly the real facts. Plaintiff asserts that the sum to be 
paid is correctly expressed, but that the acknowledgment 
of the receipt of the sum stated is incorrect; that a re- 
ceipt is always susceptible to parol explanation, but that 
the defendant cannot impeach the contract as to the 
amount. 

The actual consideration which is expressed in a deed 
may be shown by parol testimony. 2 Devlin, Deeds (3d 
ed.) sec. 822; Fall v. Glover, 34 Neb. 522; Wiltrout v. 
Showers, 82 Neb. 777. This rule applies also to the con- 
sideration in a contract of sale of real estate, where there 
is no promise to pay depending upon the statement of the 
amount, but it is only a recital of an executed fact. The 
rule that the terms of a written contract cannot be varied 
by parol evidence is based upon the principle that, where 
parties have reduced to writing an agreement to do or re- 
frain from doing a certain act, the writing will be taken as 
the best evidence of the terms of the agreement. 

This principle is not applicable here. As to the pay- 
ment and receipt of the $1,600, the contract merely recites 
a present condition. No agreement was made to pay any 
part of this sum in the future. A like rule to that permit- 
ting proof of the true consideration applies as to the re- 
cital that the consideration has been paid. 2 Devlin, Deeds 
(3d ed.) sec. 830; 1 Jones, Real Property, sec. 303. We 
conclude, therefore, that both the real consideration of the 
contract.and whether it was actually paid may be shown 
by parol testimony. 

We find no error in the judgment of the district court, 
and it is therefore 

AFFIRMED. 


Fawcett, SEDGWICK and Hamer, JJ., not sitting. 
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Peterson v. Hultz. 


Epwarp E. PETERSON, APPELLANT, V. WEBB HULTZ ET AL., 
APPELLEES. 


Fiuep JuNE 23, 1914. No. 17,762. 


Vendor and Purchaser: Contract: Suir To Rescinp: BuRDEN oF PrRoor. 
After the execution of a deed to a tract of land and part payment 
of the purchase money in pursuance of a contract of sale, an alleged 
defect in the title was discovered. The grantor and grantee then 
agreed that a suit should be brought at the grantor’s expense to. 
quiet the title against such alleged defect. The parties then esti- 
mated the time that would be necessary to procure a decree and to com- 
plete an abstract of title, and entered into another contract provid- 
ing that, upon failure to furnish a good and sufficient abstract by 
October 29, 1910, the grantor would return all money paid and cancel 
all notes given by the grantee. The grantee took possession under 
his deed. Decree was rendered on October 29. The grantee on that 
day demanded the return of the money and notes, and soon afterwards 
brought this action to rescind and to recover the purchase price. 
Held, That, under the facts stated, time was not of the essence of 
the contract, and that the burden was upon plaintiff to show that the 
abstract did not set forth a marketable title. 


' APPEAL from the district court for Keith county: 
Hanson M. GRIMES, JuDGE. Affirmed. 


J. G. Beeler, for appellant. 
Muldoon & Gibbs and Wilcox & Halligan, contra. 


LEtTon, J. 


This is an action to rescind an executed contract for 
the purchase of certain land and to recover the purchase 
money. The district court dismissed the action, and plain- 
tiff appeals. 

The petition alleges that on the 29th day of March, 1910, 
the defendant Hultz and plaintiff entered into a written 
contract whereby Hultz agreed to convey by a good and 
sufficient warranty deed clear of all incumbrance, a tract 
of land in Keith county for the sum of $3,200, $500 in cash, 
$500 within ten days, and the balance in two annual pay- 
ments of $1,100 each; that Hultz further agreed to fur- 
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nish a good and sufficient abstract of title; that convey- 
ances were executed by defendants to plaintiff on March 
30, 1910, and filed for record by Hultz in the office of the 
county clerk of Keith county; that on the 11th of April 
plaintiff executed and delivered to Hultz his two notes for 
$1,100 each, having paid the $1,000 specified in cash, and 
executed a mortgage on the land to secure the notes; that 
on April 7 plaintiff discovered that the abstract showed 
a defective title to a portion of the premises, and that he re- 
fused to further carry out the agreement, and a new agree- 
ment was entered into that day between plaintiff and de- 
fendants; that by this contract defendants agreed to con- 
vey the land to plaintiff; that they would furnish a good 
and sufficient abstract of title on or before the 29th day of 
October, 1910; and that upon failure to do so they would 
return all money paid and would cancel all notes of plain- 
tiff. It is also alleged that plaintiff paid the money and 
executed the notes and mortgage under the conditions 
of the latter contract only, and that defendants failed to 
furnish the abstract or to make and deliver a good title. 
Plaintiff then pleads that he demanded the return of the 
money and notes, and offered to return the premises to de- 
fendants. The prayer is for judgment for $3,200, with in- 
terest. 

The answers, in substance, admit the making of the con- 
tracts, and the payment of the money and delivery of the 
notes; plead that a perfect and marketable title was con- 
veyed to plaintiff. As to the contract dated April 7, it is al- 
leged that after the deeds were delivered plaintiff and his 
attorney, H. A. Dano, stated a cloud upon the title was 
caused by the recording of a deed to one Radcliffe, and 
that, while defendants maintained there was no defect 
in the title, to accommodate and satisfy plaintiff, defend- 
ants agreed to pay the expense of bringing an action to 
quiet the title, plaintiff having stated he would be entirely 
satisfied if such suit was brought; that the second con- 
tract was executed without consideration in order to al- 
low time to prosecute this suit to a final judgment; that 
action was brought and the title quieted, as agreed upon; 


408 NEBRASKA REPORTS. [Von. 96 


Peterson v. Huliz. 


that a conveyance of the interest of the heirs of Radcliffe 
was also made to plaintiff, and that he has a good and 
perfect title; that the delay in quieting the title was caused 
by the plaintiff and his attorney, Dano, and that time was 
not of the essence of the contract; that the date October 
29 was fixed in the second contract as allowing sufficient 
time for the next term of the district court for Keith county 
to be held and the decree procured, and was put in the 
‘contract upon the express representations of Dano; that on 
the 29th of October a decree was rendered in the action, 
and the abstract soon afterwards extended, and that plain- 
tiff has a perfect and indefeasible title to the premises. 
The district court made extensive findings, and, after 
stating the facts as to the execution of the contract of 
March 29, 1910, and the recording of the deeds on March 30, 
says: “On April 7, the defendant Hultz went to plaintiff 
Peterson’s house to have their deal closed up, and together 
they went to the office of H. A. Dano, attorney. The de- 
fendant Searle was there, or came in soon after the arrival 
of Peterson and Hultz. The abstract of title was at Dano’s 
office. By whom the abstract of title was obtained and 
taken to Dano’s office the evidence fails to show. On ex- 
amination of the abstract by all parties, Mr. Dano pointed 
out on the abstract the entry showing a conveyance on 
September 26, 1904, by quitclaim deed “to F. P. Radcliffe, 
of the W. % of SE. 14 of section 22, town 14 north, of 
range 39 west, recorded March 10, 1905, and stated that ‘the 
same was a cloud upon the title, but that it could be easily 
removed by an action to quiet title. Some talk was then 
had as to when the next term of court would be held, and 
it was agreed that the next term was fixed for October 
24, 1910. Mr. Dano was then asked if he would take the 
case and procure judgment at that term, on or before 
October 29, 1910, and Mr. Dano replying that it could be 
done, and that he would do so, the defendant Searle author. 
ized Mr. Dano to proceed with the case and procure judg- 
ment, quieting title against said deed, agreeing to pay Mr. 
Dano for his services, and also to pay for the costs of 
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such action, which payments the defendant Searle has: 
made. 

“On the discovery of this defect, the plaintiff Peterson: 
declined completing the deal between himself and defend- 
ant Hultz until the defect complained of was removed, or 
he had something showing that the defendant Hultz would 
clear the title of the defect complained of. Thereupon a 
new agreement for warranty deed was made. 

“On the signing of said last contract, the plaintiff exe 
cuted and delivered the two notes of $1,100 each, and the 
mortgage provided to be given by the first contract, and 
paid the $500 cash agreed to be paid. Plaintiff then took 
and went into possession of the lands. During the month 
of June, 1910, plaintiff paid to the county clerk the fees 
for recording of the two deeds conveying the land to him. 
Mr. Dano, as attorney for the defendant Searle, obtained 
a decree quieting title against the said quitclaim deed of 
Beardsley to Radcliffe in the district court for Keith 
county, Nebraska, on October 29, 1910. The abstract of 
title was not extended showing the title cleared of such de- 
fect, nor was there any abstract of any character furnished 
plaintiff on or before October 29, 1910, nor since that date, 
until during the progress of the trial of this cause, when de- 
fendant tendered abstract. Defendants’ exhibit B. 

“On October 29, 1910, plaintiff wrote a letter to the de- 
fendant Hultz, saying: ‘As you have failed to deliver ab- 
stract of title of the S. 1% of the NE. 4 and the NE. 4% 
of the SE. % of section 22, town. 14, range 39, I demand 
that you return all money paid by me to you on said land, 
and that you return notes at once. 

“On January 3, 1911, the plaintiff began this action.” 

During the trial the plaintiff tendered a quitclaim deed 
conveying the land to defendant Hultz. 

Plaintiff maintains that time was of the essence of the 
contract, and that upon the failure to furnish the abstract 
upon October 29, 1910, he was immediately entitled to the 
return of the purchase price. He further contends that 
the abstract tendered does not even now show a perfect 
title, and that he is entitled to rescind for that reason. 
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We are unable to take the view that time is of the essence 
of this contract. It is true that time may be the essence 
of a contract even without the use of an express stipula- 
tion to that effect. White v. Atlas Lumber Co., 49 Neb. 
* 82. “Ordinarily, therefore, the question is one of inten- 
tion, to be ascertained from the construction of the con- 
tract as a whole and with reference to the circumstances 
surrounding the transaction; and in construing the con- 
tract due consideration is also to be given to the subse- 
quent conduct of the parties tending to show how they 
themselves understood it.” 39 Cyc. 13839. But the con- 
verse is also true, and where, considering all the facts 
and circumstances surrounding the execution of the con- 
tract, and the intention of the parties, it does not seem 
right, just, or equitable that the contract should be con- 
strued with such strictness, and it appears that the party 
seeking to enforce it according to its strict letter will re- 
ceive no damage by reason of the failure to comply upon 
the day named, the courts will not ordinarily hold that 
time is essential. ; 
The contract was made on April 7, 1910. The abstract 
was to be furnished by October 29 of that year. The es- 
sential thing in the contract was the furnishing of an ab- 
stract showing a marketable title within a reasonable 
time, and this date was fixed upon as being in all proba- 
bility the earliest date at which a decree could be obtained 
in the lawsuit to be brought and abstract could he fur- 
nished. The parties must have had in view the well-known 
uncertainty of the speedy termination of a lawsuit. A case 
very much in point is Beck v. Simmons & Kornegay, 7 Ala. 
71. In that case it was held that, where one has proceeded 
in a contract for the exchange of land so far as to obtain 
possession ‘vith knowledge of a defect in the title, he can- 
not afterwards object to the defective title as a reason 
for not completing the contract, unless there is unreason- 
able delay in curing the defect. If he knows the defect 
can only be obviated by judicial proceedings, the time stip- 
ulated for the completion of the contract will not be con- 
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sidered an essential ingredient. See, also, Kemper v. 
Walker, 32 S. W. (Ky.) 1093. 

As to the contention that the abstract tendered does not 
show a marketable title: Forty acres of the land stood 
upon the record at one time in the name of “H. M. Beards- 
ley.” An action to foreclose a tax lien upon the same 
was brought by Keith county against “H. M. Beardsley” 
and others. Service was had by publication, and the ac- 
tion proceeded to decree, sale and sheriff’s deed. The 
title conveyed to plaintiff by the defendants is based in 
part upon these proceedings. After the deed was made, 
“FT. M. Beardsley” conveyed by quitclaim deed to F. P. 
Radcliffe. After the contract of sale was made, a quit- 
claim deed was procured from certain persons describing 
themselves as the sole heirs of F. P. Radcliffe, deceased, 
which deed inured to plaintiff’s benefit. There is a depo- 
sition in the record to the effect that Radcliffe died in 
1911, and that the grantors are his sole heirs. The ob- 
jections made to this title by plaintiff are that “an abor- 
tive foreclosure for taxes sought to deprive’ Beardsley 
of his title. No defect in the foreclosure proceedings has 
been pointed out. One who has taken possession under 
his deed, and who seeks to rescind for the reason that the 
title is defective or not a marketable one, has the burden 
of pointing out the defects, and a reviewing court will not 
of its own motion assume the labor of examining abstracts 
in the endeavor to detect or discover a defect which will 
vitiate the title. The cases cited by plaintiff applying to 
executory contracts do not apply to the facts in this case. 

It is next objected that there is no showing that the 
estate of F. P. Radcliffe was ever probated, where he died, 
when he died, or whether his debts were ever paid. It 
is true these facts-are not shown in the abstract, although 
supplied to some extent by other proof in this case; but 
if the foreclosure proceedings are valid, as we must pre- 
sume they are, as the record stands, H. M. Beardsley had 
been divested of his title before he attempted to convey to 


412 NEBRASKA REPORTS. [Vou. 96 
Kreycik v. Chicago & N. W. RB. Co. 


Radcliffe, and the latter took no title. Defects in con- 
veyances from Radcliffe are therefore immaterial. 
The judgment of the district court is 
AFFIRMED. 


k...., Fawcerr and Hamer, JJ., not sitting. 


JOSEPH P. KREYCIK, APPELLEB, V. CHIcAco & NorTH- 
WESTERN RAILWAY COMPANY, APPELLANT. 


Foep June 23, 1914. No. 17,771. 


Bailroads: Ingury To Live Srock: Evipence. The fact that an unfas- 
tened gate in a fence between a pasture and the right of way of a 
railroad company was opened by cattle may be established by circum- 
stantial evidence, and in this an action for damages for the killing 
of cattle by a railroad train the evidence is examined and held to 
sustain the verdict. 


APpEAL from the district court for Cherry county: 
WILLIAM H. Westover, JUDGE. Affirmed. 


A. A. McLaughlin, Edgar R. Hart and Wymer Dressler, 
for appellant. 


M. F. Harrington and John M. Tucker, contra. 


LETTON, J. 

Plaintiff is a ranchman owning a pasture adjoining the 
right of way of the defendant railroad company on the 
south. A private crossing of the railroad with gates on 
each side of the right of way opened from the pasture. 
On March 4, 1910, plaintiff had between 300 and 400 head 
of cattle in the pasture. In the afternoon of that day 
a number of the cattle passed upon the railroad track 
through the gate on the south side of the right of way, 
and nine were killed by a train. This action is to recover 
damages for the loss of the cattle. 

The petition alleges that defendant for a long time be- 
fore March 4, 1910, had kept and maintained this gate 
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“in a shaky, loose, wobbly, unfastened, unsafe” condition, 
and “in such condition as not to resist the pusaing or rub- 
bing of cattle,” and that the cattle killed pushed against 
the gate and passed through an opening made between 
the gate and post. The answer is a general denial. 

The proof shows that the gate was old and somewhat 
rickety. It was not hung on hinges, but was held up by 
two posts at each side of the opening, and was opened 
by being pulled from between the posts at one end and 
then swung round. Several witnesses for plaintiff testify 
that it could be sprung from between the posts by pushing 
against it; while defendant’s witnesses say that, while it 
had been broken and repaired, the gate was in fairly good 
condition. Two sectionmen who were on the train which 
struck the cattle say the gate was standing open, leaving 
a space of about four feet between the gate and the post, 
and that it was opened into the pasture. All witnesses 
who were present that evening and the next morning say 
that the ground was soft and muddy, and there were no 
tracks of any kind except cattle tracks at or near this 
gate, and that there were no wheel tracks, horse tracks, or 
human tracks near the corresponding gate on the north 
side of the track. It was shown that hunters and others 
sometimes passed through these gates with vehicles or on 
horseback, but there is nothing to show that any one had 
passed that day or had been seen in the vicinity. It was 
also shown that at this season of the year cattle are very 
apt to rub and push against gates, posts, and other struct- 
ures. At the conclusion of plaintiff’s evidence defendant 
moved for a directed verdict. This should have been sus- 
tained, as at that time the evidence was clearly insufficient 
to sustain a verdict. Defendant then produced witnesses. 
During their examination proof was made for the first 
time of the absence of any but cattle tracks at or near 
the gates. This was reinforced by the evidence of plaintiff 
when on the stand in rebuttal. 

Defendant insists that the evidence is not sufficient to 
support a verdict, and that the court erred in giving cer- 
tain instructions and in refusing others tendered. The 
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law of the case was practically submitted in two instruc- 
tions, Nos. 4 and 5. The substance of No. 4 is that the 
burden of proof was upon plaintiff, and that before he 
could recover the jury must be satisfied from the prepond- 
erance of the evidence that the south gate was on the 4th 
of March, 1910, “in such a loose, unsafe, shaky, wobbly 
and unfastened condition as to permit plaintiff’s cattle to 
open the same, and thereby get upon defendant’s right of 
way and railway track where they were killed, and that 
on account of said gate being in the aforesaid condition 
the plaintiff’s cattle did pass through said gate and onto 
the defendant’s track,” etc. Defendant claims that this 
instruction is erroneous, because it omits the necessary 
element that the cattle opened the gate. It is true the 
instruction would have been more accurate if this ele- 
ment had been included, but we think that, taking the in- 
struction as a whole, that the cattle must have opened the 
gate before the plaintiff would be entitled to recover is 
clearly implied, and the instruction must have been so 
understood by the jury. 

The next instruction tells the jury that, if they believe 
that on that day some person left the gate in question 
open, and by reason of it being left open by some person 
the cattle passed through, then their verdict should be for 
defendant. It seems to us these instructions submitted to 
the jury the only issue in the case, and that it was unneces- 
sary to give those requested by defendant. 

With respect to the sufficiency of the evidence, defend- 
ant calls our attention to the principle that circumstan- 
tial evidence is not sufficient to sustain a verdict depend- 
ing solely thereon for support, unless the circumstances 
proved are of such a nature and so related to each other 
that the conclusion is the only one that can fairly and rea- 
sonably be drawn therefrom, and insists that from the 
manner of construction of the gate it would be impossible 
for the cattle to have opened it. The evidence as to the 
weak condition of the gate itself is not so satisfactory as 
to this being the cause of its being opened as that with re- 
gard to the lack of a fastening of even the simplest nature. 
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The gate was defective in that the posts were not provided 
with the crosspiece on which, as is customary in this type 
of farm gate, the gate might rest, and upon which a notch 
in one of the boards might engage as a fastening, to pre- 
vent it being pushed open without first lifting it from 
the crosspiece. The gate could easily have been pushed or 
pulled laterally beyond the post, depending, of course, 
upon how far it had been inserted when closed, and once 
beyond the posts it could easily have been pushed or 
pulled in either direction. The fact that it was opened 
into the pasture, and not out of it, showed that it must 
have been pulled, but it is not unreasonable to believe, 
since no other agency seems to have intervened, that it 
could have been and was done by an animal putting its 
head across the top of one of the other bars and rubbing 
and pulling. It was only open a few feet. The hypothesis 
urged by defendant that the gate was sprung from between 
the posts is not the only one on which plaintiff’s case 
rests. The case is a close one on the facts, but, under the 
circumstances, we think that it is a fair conclusion that no 
other agency operated to open the gate than that of the 
cattle. The locality of the trial leads to the presumption 
that the jury were probably familiar with the habits of 
cattle, and they were probably better fitted to judge of the 
facts than this court is. 

We are not convinced that the verdict is wrong, and 
the judgment of the district court is therefore 

AFFIRMED. 


Fawcett, SEDGWIcK and HAMeEr, JJ., not sitting. 


PEopLH’s Trust & SAVINGS BANK, APPELLANT, v. L. W. 
Rork, APPELLEE. 


Finep JUNE 23, 1914. No. 17,777. 


1. Bills and Notes: DEFENSE oF FRAUD: BURDEN OF PRooF. Where, in 
an action on a promissory note by an indorsee thereof, the defense 
interposed is fraud in the inception of the note, the burden is upon 
the plaintiff to prove that he is a bona fide holder for value. 
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: ACTION ON Note: INDORSEMENT: EvIDENCE. In an action 
by an indorsee against the maker of a promissory note, a general denial 
puts in issue the allegation that the note was indorsed before maturity, 
and evidence to show that the note bore no indorsement after the 
time it was due is properly receivable as matter of defense. 


APPEAL from the district court for Furnas county: 
Harry 8S. DuNGAN, JuDGE. Affirmed. 


Williams, Lawrence, Welsh & Green and John Stevens, 
for appellant. 


Lambe & Butler, contra. 


LETTON, J. 

Action by the indorsee of a promissory note. Judg- 
ment for defendant, and plaintiff appeals. 

’ The plaintiff is a banking corporation doing business in 
Illinois. The defendant is a resident of McCook, Nebraska. 
In November, 1909, defendant purchased from one J. L. 
Galloway certain real estate near Fort Morgan, Colorado, 
executed a contract of purchase therefor, and in part pay- 
ment executed to Galloway his note for $500, due June 1, 
1910, payable at the Bank of Oxford, Oxford, Nebraska. 
The petition alleges that Galloway, before maturity, sold, 
indorsed and delivered the note to plaintiff for value in the 
usual course of business. The answer admits the execution 
and delivery of the note, but denies the other allegations in 
the petition and pleads that the note was obtained by 
means of fraudulent misrepresentation as to the char- 
acter and value of the land sold, and that defendant 
had rescinded the contract. The evidence shows that a 
gross fraud was perpetrated upon the defendant and jus- 
tifies the verdict, unless the plaintiff is entitled to protec- 
tion as a bona fide holder in due course of negotiable 
paper. 

Plaintiff’s contention is that in such a case an answer 
states no defense, unless it pleads that plaintiff at the 
time of acquiring the note had notice of the claimed de- 
fense, or received the note in bad faith, or after maturity, 
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and that the court erred in admitting evidence of the 
fraud and misrepresentations of Galloway. This is not 
the rule where a note is obtained by fraud. Kelman v. 
Calhoun, 43 Neb. 157. The established rule is: ‘Where 
fraud in the inception of a note is pleaded as a defense 
and supported by proof, in an action by an indorsee against 
the maker, the burden is on plaintiff to show he is a bona 
jide holder.” This rule has been so often announced that 
it seems useless to cite authorities in support of it. Cen- 
tral Nat. Bank v. Ericson, 92 Neb. 396, where a number 
of other Nebraska cases are cited. 

At the trial the plaintiffs evidence tended to prove that 
it took the note before due as collateral security for a loan 
made by it to Galloway, and that it was indorsed at the 
time of the transaction. This made a prima facie case, 
and, in the absence of any proof of the defense alleged, 
would have entitled plaintiff to a judgment. The ques- 
tion whether or not the plaintiff was a holder in due course 
depended upon the fact of indorsement before the transfer. 
Defendant introduced three witnesses who testified that, 
after the date of the maturity of the note, they examined 
it at the Fort Morgan bank, where it had been sent by 
plaintiff for collection, and that at that time it bore no in- 
dorsement. This evidence was properly receivable under 
the denial in the answer (Donovan v. Fowler, 17 Neb. 
247; Graves v. Norfolk Nat. Bank, 49 Neb. 487), and was 
sufficient with the evidence as to the fraud to uphold the 
verdict. Under the provisions of section 30, negotiable in- 
struments law (laws 1905, ch. 88, art. III; Rev. St. 1913, 
sec. 53848), “an instrument is negotiated when it is trans- 
ferred from one person to another in such manner as to 
constitute the transferee the holder thereof. * * * If 
payable to order it is negotiated by the indorsement of 
the holder completed by delivery.” The provisions of sec- 
tion 49 of the act (Rev. St. 1913, sec. 53867) also apply: 
“Where the holder of an instrument payable to his order 
transfers it for value without indorsing it, the transfer 
-vests in the transferee such title as the transferrer had 

96 Neb. 27 . 
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therein, and the transferee acquires in addition the right 
to have the indorsement of the transferrer. But, for the 
purpose of determining whether the transferee is a holder 
in due course, the negotiation takes effect as of the time 
when the indorsement is actually made.” The district 
court properly admitted evidence of the fraud, and the 
note was subject to all defenses that might have been made 
against the original payee. 

Complaint is made of the giving and refusal to give a 
number of instructions. The criticism made is based upon 
the theory that it was incumbent on defendant to plead 
and prove notice or knowledge of the defense on the part 
of plaintiff before it took the note, as collateral security. 
This complaint is covered by what has been said, and 
will not be further discussed. 

We find no error, and the judgment of the district court 
is 

AFFIRMED. 


Rosz, Fawcerr and Hamer, JJ., not sitting. 


Propun’s Trust & SAVINGS BANK, APPELLANT, y. I. A. 
BALLIET BT AL., APPELLEES. 


FILED JUNE 23, 1914. No. 17,776. 


AppEAL from the district court for Furnas county: 
Harry 8S. DUNGAN, JupGE. Affirmed. 


Williams, Lawrence, Welsh & Green and John Stevens, 
for appellant. 


Lambe & Butler, contra. 


Letron, J. 
The questions of fact and of law involved in this case 
are substantially the same as in the case of People’s Trust 
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& Savings Bank v. Rork, ante, p. 415, and the decision in 
that case rules this. 
The judgment of the district court is 
AFFIRMED. 


ROSE, Fawcetr and Hamer, JJ., not sitting. 


WILLIAM BOWER, APPELLEE, V. CHICAGO & NORTHWESTERN 
RAILWAY COMPANY, APPELLANT. 


Finep JunE 23, 1914. No. 17,574. 


1, Evidence: Jupiciau Notics. The courts of this state will take judicial 
notice of the fact that the ‘‘Black Hills’’ are in South Dakota, and 
of the further fact that the western terminus of the main line of 
the Chicago & Northwestern Railway Company, running from Omaha 
northwest through the city of Long Pine, Nebraska, is in the Black 
Hills, in the state of South Dakota. 


2. Master and Servant: Injury To SERVANT: INTERSTATE COMMERCE, 
And where the evidence shows that the western division of said 
railway company is known as the Black Hills division, the term 
‘‘through trains,’’? when applied by railroad men to trains in such 
division, will be construed to mean trains running through the divi- 
sion from one terminal point to the other. 


3. Evidence examined and set out in the opin- 
ion held sufficient to show that at the time he was injured plaintiff 
was engaged in interstate business, and that his action was properly 
brought under the Federal Employers’ Liability Act of April 22, 

- 1908. 35 U.S. St. at Large, pt. 1, ch. 149, p. 65. 

4, : NEGLIGENCE: SUBMISSION TO JuRY. Evidence exam- 
ined and set out in the opinion held sufficient to justify the submis- 
sion of the question of defendant’s negligence to the jury. 

5. : : ASSUMPTION or Risk: SuBMISsiON To Jury. Rec- 


ord examined, and held not to contain any evidence to require the 
submission of the question of assumption of risk to the jury. 


6. Trial: InTRUCTIONS: CoNTRIBUTORY NEGLIGENCE. The instructions up- 
on the question of contributory negligence examined, and held not 
to contain any error of which defendant can complain. 


7. Damages: INstrucTions. In an action for personal injuries, where 
the evidence establishes without contradiction that plaintiff’s in- 
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juries are permanent, a clause in the charge to the jury, on the ques- 
tion of the measure of damages, that the jury, if they find for the 
plaintiff, may allow him for ‘‘such prospective suffering and loss of 
health, if any, as the jury may believe from all the evidence before 
them in this case he will sustain by reason of such injuries,’’ is not 
error, nor in conflict with the rule of this court that in such cases 
it is the duty of the court to instruct the jury that only such damages 
as are reasonably certain to result therefrom can be compensated 
by their verdict. 


Plaintiff was a locomotive engineer, 54 years of age. For 
three years prior to his accident he had been earning $157 a month. 
Within less than two months after the time of his injury he would 
have received a raise of salary to $175 a month. His injury resulted 
in the loss of an eye. Prior thereto he had been a man of robust 
health. Held, That a verdict of the jury for $11,500, which is sus- 
tained by the trial court, cannot be held to be so excessive as to 
eall for a reversal of the judgment, or to warrant a reduction by 
this court. 


APPEAL from the district court for Holt county: 
WILLIAM H. Westover, JuDGE. Affirmed. 


A. A. McLaughlin, Hdgar R. Hart and Wymer Dressler, 
for appellant. 


M. F. Harrington, contra. 


Fawcett, J. 

Plaintiff was a locomotive engineer in the employ of 
defendant. On November 28, 1910, while engaged in fill- 
ing the lubricator upon his engine, a glass attachment to 
the lubricator, which was surrounded by a metal shield, 
exploded and blew off the shield, which struck plaintiff 
in the left eye, causing an injury which necessitated the 
removal of the eye, for which injury he obtained a judg- 
ment in the district court for Holt county. Defendant 
appeals. 

Defendant complains that the court erred in refusing to 
instruct the jury that, “under the. pleadings and evidence 
in this case, plaintiff is not entitled to recover, and your 
verdict will be for the defendant.”” A number of reasons 
are urged in the argument why this instruction should 
have been given, one of which is that by his petition plain- 
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tiff based his right to recover upon the Federal Employers’ 
Liability Act of April 22, 1908, and that there is no evi- 
dence in the record that plaintiff at the time he received 
his injury was engaged in interstate commerce, nor any 
evidence to show that the train, to which he alleges his 
engine was about to be attached, was so engaged. While 
the evidence of the interstate character of trains “8” and 
“6” is not as clear and satisfactory as it could and 
should have been made, we think it was sufficient to take 
the case to the jury on that point. Plaintiff testified that 
he had been hauling trains 3 and 6 for about three years, 
“3” running west, and “6” running east. “Q. These were 
what they call the through trains? A. Yes, sir.’ The wit- 
ness Mackey testified that he had been an engineer for 
defendant 20 years, running on the “Black Hills division ;” 
that the headquarters for that division is Chadron. The 
witness Walford testified to the same facts. The witness 
Collins testified that he was a locomotive engineer in the 
employ of defendant. “Q. On what division? A. On what 
is called the Black Hills division; that is, west of Long 
Pine. Q. Where is the headquarters of that division? A. 
Chadron.” He testified further that he had been employed 
on the Black Hills division as an engineer for 21 years. 
We take judicial notice of the fact that the Black Hills 
are in South Dakota. We think we may also take judi- 
cial notice of the fact, well known to every citizen of even 
ordinary intelligence in the state of Nebraska, that the 
western terminus of defendant’s road which runs through 
Long Pine is in the Black Hills. With these facts estab- 
lished, and the further fact established by the evidence 
that Long Pine is a division point on the Black Hills divi- 
sion, of which Chadron is the headquarters, the testimory 
of plaintiff that trains 3 and 6 were through trains meant 
that they were trains running through the Black Hills di- 
vision, which would be from Long Pine to the Black Hills. 
Being such trains, they were interstate trains, engaged in 
interstate business, and plaintiff, when running his engine 
hauling one of those trains, or when upon his engine pre- 
paring it to be attached to one of such trains for the pur- 
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pose of hauling it would be engaged in interstate business. 
We think the evidence sufficiently shows that at the time 
he was injured he was preparing his engine to haul train 
No. 3. 

It is further urged that the court erred in overruling 
defendant’s motion for an instructed verdict made at the 
close of all the testimony. The ground of this motion was 
that all of the evidence given upon the trial failed to estab- 
lish the acts of negligence charged against defendant in 
the petition, and that the evidence shows without contra- 
diction or dispute that whatever risk there was incident 
to the use and operation of the lubricator upon his engine 
was one of the ordinary risks incident to his employment 
and assumed by him. This is the most important point in 
the case. The evidence shows that attached to each loco- 
motive engine is a lubricator, and that as a part of such 
lubricator there is a glass attachment which is called by 
the witnesses “the lubricator.” At the time of plaintiff’s 
injury defendant was using two kinds of lubricators, one 
called the “Nathan,” and the other the “Bull’s Eye.” The 
Nathan is a hollow tube, while the Bull’s Eye is flat and 
solid. Plaintiff’s engine was equipped with a “Nathan.” 
Both lubricators were so connected with the boiler of the 
locomotive as to permit the steam pressure to force the 
oil through the lubricator and into the parts of the loco- 
motive for which the same was intended. This was neces- 
sary because the engineer must be able to see at all times 
that the oil is dropping and that the lubricators are per- 
forming their functions. When in full use, either lubri- 
cator was required to sustain the same steam pressure as 
the boiler. The Nathan lubricator had been in use for over 
20 years, and had been used on all of the engines of the 
defendant down to between two to four years before 
the time when plaintiff received his injury, when the Bull’s 
Eye made its appearance. The evidence shows that the 
Nathan lubricator was liable to and did frequently break. 
The three conditions under which it was most liable to 
break were: (1) When it was first installed and before it 
had been thoroughly “tempered;” (2) when subjected to a 
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sudden change of temperature; and (3) after it had been 
used for some time and had worn thin. Over each of the 
Nathan lubricators there was a metal shield, divided in 
the center by a spring which, by a simple movement of the 
hand, could be removed from the glass lubricator or re- 
placed. This shield was evidently designed to serve a 
double purpose: (a) To prevent the glass from being 
broken if anything hard should strike it; and (b) to pre 
vent injury to the engineer from flying parts of the glass 
when a break occurred. When one of these tubes would 
break it would be replaced by another, either by a man at 
the roundhouse or by the engineer himself, if upon the 
road. This, according to the evidence, would occasion a 
delay to the train of from 12 to 20 minutes. The witnesses 
all agree that the Bull’s Eye is unbreakable; that is to say, 
none of the witnesses, including a number of old engineers 
and the foreman of defendant’s roundhouse in Chicago, 
had ever heard of one breaking. Whenever one of the 
Nathan tubes broke it was the duty of the engineer to re- 
port the fact to the proper official of the defendant. The 
evidence shows that after the tube had been in use for some 
little time it would occasionally wear thin. When it be- 
came so worn the fact could be detected by the engineer, 
and it would then be his duty to call for a new tube. That 
plaintiff must have been a competent and careful engineer 
is shown by the fact that in 25 years’ service as an engi- 
neer only three of these tubes had broken on engines being 
run by him; the one that caused his injury, one three weeks 
before that time, and the other seven years prior thereto. 
As a witness he was very frank and candid. He testified 
that he had never heard of any one being injured by the 
breaking of one of the tubes; that he at all times believed 
that the tube was strong enough to withstand the same 
steam pressure as the boiler of his locomotive; that he 
never thought there was any danger in using the tube; 
that he had no fear of it. He was asked: “Q. Now, Mr. 
Bower, can you think of anybody connected with the op- 
erating part of the railroad that would know more about 
that lubricator and the shield, and the danger connected 
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with the use of it on an engine, than an engineer that had 
been using it for 25 years? A. No; J don’t know as I do. 
Q. And don’t you think that at the time you got hurt you 
knew as much about this lubricator and as much about 
the danger of its use as any men in the service of the 
Northwestern railroad? A. Well, I thought—it was my 
understanding and I was always taught to believe the 
glass would stand the pressure of the boiler. Q. And it 
is a fact that this glass had been standing the pressure of 
the boiler for three weeks? A. Yes, sir; that is the fact.” 
When Mr. Bower gave this testimony he gave it frankly, 
feeling that he in fact did know as much about this lubri- 
cator and the shield and the danger incident to the use 
of it on an engine as anybody connected with the operat- 
ing department of the railroad; but the testimony of de- 
fendant’s foreman of its roundhouse in Chicago shows that 
in this Mr. Bower was mistaken. The witness Harner, 
called by the defendant, testified that he lives in Chicago, 
and is foreman of defendant’s roundhouse at Fortieth 
street in that city. On cross-examination he testified: “Q. 
When did they first begin using the Bull’s Eye lubricator? 
A. To my knowledge about, I think pretty close to, three 
years ago. Q. Didn’t they use them in 1906 at Chadron? 
A. Well, I wasn’t (at) Chadron. Q. You weren’t? A. No, 
sir. Q. Your own personal knowledge is about three years? 
A. Yes; about three years, or even less than that, if any- 
thing. Q. What kind or class of engines were they using 
them on? A. On the Q engines, when I first observed 
them. Q. To what extent are the Bull’s Eye lubricators 
used on the Q engines now? A. Well, I don’t know. Q. 
Well, are they using this old Nathan lubricator on many 
of the engines now? A. There is, I think, probably 25 
per cent. Q. Of the engines that use the Nathan lubri- 
cator? A. Yes. Q. About 25 per cent. of all of them? 
A. J think so. You understand that is a rough estimate; 
I have no means of knowing what other divisions might 
have. Q. But in the division where you are at Chicago? 
A. We are changing them; probably 75 per cent. is 
changed. Q. That have the Bull’s Eye lubricator now? 
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A. Yes; 50 to 75 per cent. * * * Q. When you say 
there is about 25 per cent. still using this old Nathan lu- 
bricator, that includes the big and little and all? A. Yes, 
sir, Q. Switch engines and everything? A. Switch en- 
gines, modern power, they have got Bull’s Eye; they carry 
185 pounds pressure. Q. Even the switch engines have 
the Bull’s Eye? A. The new power all comes with Bull’s 
Eye. Q. It is recognized as the proper appliance now, is 
it not? A. Yes, sir. Q. And has been for three or four 
years? A. I think so. Q. And this other class do explode 
—the Nathan? A. Well, they have been known to ex- 
plode? Q. And hurt men? A. Sure. Q. And that is 
why you made the change. Isn’t that the fact? A. Not 
necessarily so; that is one of the facts. Q. Another one 
is the breaking of the old class lubricator would delay 
the trains at times? A. Yes; that is another.” On re- 
direct he testified: “Q. All the new engines now are 
equipped with the new kind? A. Yes, sir; all our new 
modern power comes with Bull’s Eye. Q. That has been 
true for several years? A. Yes, Sir; ever since the Q 
came. Q. That was about three years ago? A. I think 
so; I think the Q engines came three years ago.” This 
testimony by defendant’s foreman, establishes several im- 
portant facts. It shows that the Bull’s Eye is now recog- 
nized by the defendant as the proper appliance, and has 
been for three or four years; that all of the new engines of 
the class plaintiff was operating, engines of 190 pounds 
pressure, now come equipped with the Bull’s Eye; that 
since the Bull’s Eye made its appearance defendant had 
been changing this device on its engines by substituting 
the Bull’s Eye for the old Nathan, and had made such sub- 
stitution on about 75 per cent. of all of its engines, “big 
and little and all.” A fair inference is that in making 
those changes they would devote their attention more par- 
ticularly to the high-pressure engines, and if only 25 per 
cent. of all of their engines, “big and little and all,” now 
have the old Nathan, it is, we say, a fair inference that 

by far the larger portion of that 25 per cent. would be low- 
"pressure engines. It also discloses an important fact not 
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known to plaintiff when he said that he did not know of 
any one connected with the defendant who would know 
more about the danger incident to the use of the old style 
Nathan than himself. It shows that the company knew 
that the old Nathan would explode and “hurt men.” When 
the witness testified that these old lubricators had been 
known to explode, and was asked, “Q. And hurt men?” he 
answered, “Sure.” There is significance in the emphatic 
character of this answer. He further shows that that fact 
was one of their reasons for changing from the old Nathan 
to the Bull’s Eye lubricator; the other fact being that the 
breaking of the old lubricators would delay the trains. 
at times. It therefore appears that the defendant knew 
the old style lubricator, which it had been using for many 
years, was dangerous; that its employees who were using 
it were being injured by it; that there was another device 
in the market, which the defendant was using, that was ab- 
solutly safe, and yet it continued to permit plaintiff and 
other engineers in its service to use the dangerous device 
when it knew of and had in its possession a safe one, 
which could easily and cheaply be substituted. This does 
not come within the rule that a master is not obliged to 
use the best-known device. It presents the simple question 
whether a master may continue to use a dangerous ap- 
pliance when it knows of and has at its command a per- 
fectly safe one. This it cannot do. We therefore hold 
that the court did not err in submitting the question of 
defendant’s negligence to the jury. 

What we have above said disposes of the question of 
assumption of risk. The rule is now well established, not 
only in this state, but elsewhere, that a servant assumes 
only the dangers incident to his employment which are 
known to him, or which, by the exercise of reasonable 
care, he would know. The evidence in the record before 
us does not bring plaintiff within that class. He had 
used this device for many years; had never been injured 
himself, and had never heard of anyone else being in- 
jured. He “was always taught to believe” that the Nathan 
lubricator would withstand the same steam pressure as 
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the boiler of any engine he had used. He had never heard 
of a break when the metal shield did not afford protec- 
tion. Had he known what the defendant knew, viz., that 
men were being hurt by the use of this device, and had 
then continued in the service without objection, there 
would be some foundation for a claim of assumption of 
risk. Complaint is made that the trial court by its in- 
structions withdrew the question of assumption of risk 
from the jury. It is true that paragraph 4 of the instruc- 
tions given by the court on its own motion failed to sub- 
mit it, but it is also true that in other paragraphs the point 
was covered. But, even if not submitted at all, it would 
not be error, for the reason that there is nothing in the 
evidence which would sustain a finding that plaintiff as- 
sumed the risk of danger in using this device. 

On the question of contributory negligence, the court 
went farther in favor of defendant than: it should have 
gone under the Federal Employers’ Liability Act, as it 
gave the defendant the full benefit of its plea of contribu- 
tory negligence. 

A number of assignments are urged against the rulings 
of the court in the giving and refusal of instructions. We 
have examined them carefully, and are unable to discover 
prejudicial error in any of them. The only one to which 
we deem it necessary to refer is instruction No. 4, re- 
quested by the plaintiff, which reads as follows: “If you 
find for the plaintiff you will allow him as damages such 
sum as will compensate him for the injuries he has sus- 
tained, not exceeding $31,750, which is the amount sued 
for. The elements entering into damages are as follows: 
(1) The value of his time during the period that he was 
disabled by the injuries; (2) if the injuries have impaired 
Mr. Bower’s power to earn money in the future, such sum 
as will compensate him for such loss of power; (3) such 
reasonable sum as the jury shall award him on account of 
any pain and anguish he has suffered by reason of his in- 
juries; (4) such prospective suffering and loss of health, 
if any, as the jury may believe from all the evidence be- 
fore them in this case, he will sustain by reason of such 
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injuries; (5) such sum as the jury may deem proper for 
the inconvenience of his going through life with only one 
eye.” Subdivision 4 is the one complained of. Defend- 
ant cites Chicago, R. 1. é P. R. Co. v. McDowell, 66 Neb. 
170, and Nixon v. Omaha & C. B. Street R. Co., 79 Neb. 
550, together with cases from other courts, to the poiut 
that it is the duty of the court in instructing the jury 
as to any future damages that only such as are “reasonably 
certain to result therefrom” can be compensated by their 
verdict. These authorities are eminently sound, but they 
do not fit the instruction under consideration. In the Mc- 
Dowell case the court instructed the jury that, if they be- 
lieved that plaintiff had suffered permanent injuries, it 
was the duty of the jury to estimate, as well as.it can be 
done, the damages which he had suffered since the time 
of the injury by reason thereof, as well as what “he may 
hereafter suffer, if any.” In the Nixon case the instruc- 
tion told the jury that in determining the damages they 
had a right to consider the testimony as to physical pain 
and suffering, if any, endured by the plaintiff, “or which 
she may endure in the future as a result of the injuries 
received at the time complained of.” We reversed the 
judgments in both cases for the reason that permitting the 
jury to allow for such damages as the plaintiff “may here- 
after suffer” is a departure from the rule of reasonable 
certainty and opens the door for unrestrained speculation. 
The instruction before us is not subject to this criticism. 
It did not tell the jury that they might allow plaintiff for 
such suffering and loss of health in the future, as the 
plaintiff “may sustain,” but it told the jury that they 
could allow for “such prospective suffering and loss of 
health, if any, as the jury may believe from all the evidence 
before them in this case he will sustain by reason of such 
injuries;” not that they may allow for such suffering as 
the jury “may believe” he may sustain, but for such suffer- 
ing as the jury may believe “from all the evidence before 
them in this case ;” that is to say, for such suffering as the 
jury find from the evidence in the case he “will” sustain, 
not such as he “may” sustain. The language of the instruc- 
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tion is positive, clear, and explicit, that the jury must be 
governed by the evidence in the case before them and al- 
low the plaintiff for such future suffering only as he will 
actually sustain by reason of bis injuries. 

In Chicago & N. W. R. Co. v. De Clow, 124 Fed. 142, the 
circuit court of appeals for the Eighth circuit held: “A 
charge that a plaintiff could recover compensation ‘for 
any pain and suffering he may be called upon to undergo 
in the future—that is, in case you find that he will suffer 
pain and suffering in the future’—is not error, in the ab- 
sence of any suggestion or request for a modification or 
explanation of the instruction before the jury retires.” 
On page 145 Judge Sanborn in the opinion says: “If the 
instruction that the plaintiff was entitled to compensa- 
tion ‘for any pain and suffering he may be called upon to 
undergo in the future’ stood alone, without qualification 
by any other part of the court’s directions to the jury, it 
would undoubtedly be erroneous. The authorities cited 
for the defendant go no farther. But this sentence did not 
stand alone. The court was evidently conscious of the 
inherent error in the unqualified statement it contained 
the moment it was uttered, and it instantly added: ‘That 
is, in case you find that he will suffer pain and suffering 
in the future.’ It is clear that the court made this quali- 
fication of its first statement for the express purpose of 
conforming its charge to the established rule. * * * 
The jury have found under this charge that the plaintiff 
will endure all the future suffering for which they have 
given him compensation. In order to reach the conclusion 
that the court was guilty of prejudicial error in this in- 
struction, the presumption must be indulged that the jury 
have found that the plaintiff will endure future suffering 
that it was not reasonably certain from the evidence that 
he would sustain; that they have found that he will suffer 
what they were not reasonably certain that he would suf- 
fer. This presumption is too violent and irrational for us 
to raise. There is no such legal presumption. An appel- 
late court cannot and ought not to create it, and there 
was no prejudicial error in this part of the charge.” 
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It is further urged that the verdict is excessive, appear- 
ing to have been given under the influence of passion and 
prejudice. The verdict was for $11,500. Plaintiff was 54 
years of age. For three years preceding his accident he 
had been earning $157 a month. On the Ist of January 
following the time of the injury—a period of a month and 
three days—plaintiff would have received a raise in sal- 
ary to $175 a month. His expectancy of life, as shown by 
the Carlisle table, was 18.28 years; but his appearance 
upon the witness-stand and his previous good health may 
have satisfied the jury that he might reasonably be ex- 
pected to live a much longer period than that. The ex- 
pectancy of life, as shown by the Carlisle table, is not con- 
clusive upon the jury. It is simply evidence which they 
have a right to take into consideration in arriving at their 
conclusion as to the probable expectancy of plaintiff’s life. 
His injury was of so grave a character that he is forced to 
abandon the profession of his lifetime. He can no longer 
hold a position as engineer. He must go through life with 
one eye. During all that time he must suffer the disfigure- 
ment, discomfort, and other handicaps thus forced upon 
him. The jury, who saw him, fixed the amount of his com- 
pensation. An experienced trial judge has refused to set 
aside their estimate. We must decline to go into a mathe- 
matical computation to determine with exact nicety just 
how much compensation should be paid to a man for such 
a terrible injury. 

Finding no prejudicial error in the record, the judg- 
ment of the district court is 

AFFIRMED. 


RINNAH A. WELLS, APPELLANT, v. PETER B. BLOOM ET AL., 
APPELLEES. 


FILED JUNE 23, 1914. No. 17,576. 


1. Taxation: Tax Saute: Ricuts or PurcHaser: Law GoveERNING. The 
rights of a purchaser of land at tax sale, at the time of applying for 
a tax deed, and the rights of the owner of such land at said time, 
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are to be measured by the provisions of the revenue law in existence 
at the time of the tax sale and the receipt by the purchaser of his 
tax sale certificate, and not by a different law enacted subsequent to 
the tax sale and prior to the application for a tax deed. Comp. St. 
1903, ch. 77, art. I, sec, 242. 


: : The record examined, and held, 
that the rights of the parties in this suit must be determined under 
the revenue law of 1901 (Comp. St. 1901, ch. 77, art. I) im force at 
the time defendant purchased the land in controversy at tax sale 
and obtained his tax sale certificate. 


: Tax Deep: Vauipiry, A tax deed issued in 1904, upon a 
tax sale certificate issued on a treasurer’s tax sale made in 1902, 
without a previous compliance by the purchaser with the requirements 
of section 124, art. I, ch. 77, Comp. St. 1901, is void and confers upon 
the grantee in such tax deed nothing more than color of title. 


: Tax SaLE: REDEMPTION, And in such case the owner of the land 
may proceed at any time within ten years to quiet his title as against 
such tax deed and to redeem his land from such tax sale. 


APPEAL from the district court for Lincoln county: 
HANSON M. Grimes, JupGE. Reversed with directions. 


J. G. Beeler, for appellant. 


Wilcox & Halligan, contra. 


Fawcert, J. 

Plaintiff instituted this suit in the district court for 
Lincoln county to quiet his title to the west half of section 
25, township 12 north, of range 28 west of the 6th P. M., 
in that county, against an alleged void tax deed. Defend- 
ant demurred to the petition upon the grounds: (1) that 
it does not state facts sufficient to constitute a cause of 
action; and (2) that it shows upon its face that more than 
six years had elapsed since the time defendant obtained his 
treasurer’s tax deed and went into possession of the land 
involved. The demurrer was sustained, and, plaintiff 
electing to stand upon his petition, the suit was dismissed. 
Plaintiff appeals. 

The petition alleges that plaintiff is the owner in fee of 
the lands in controversy, under mesne conveyances from 
the United States to the Union Pacific Railway Company 
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and from the railway company to plaintiff; that defend- 
ant, under the name of P. B. Bloom, claims title to the 
land and is in possession of the same under and by virtne 
of a treasurer’s tax deed, dated November 18, 1904; that 
the deed is void and conveyed no title to defendant, for a 
number of reasons, among which are that defendant pur- 
chased the land at tax sale on November 38, 1902, for the 
taxes of 1900 and 1901, for the sum of $14.55; that, at the 
time he obtained the tax sale certificate, section 124, art. 
I, ch. 77, Comp. St. 1901, which was then in force, pro- 
vided: “Every such purchaser or assignee by himself or 
agent, shall, before he shall be entitled to a deed, make an 
affidavit of his having complied with the conditions of the 
foregoing section, stating particularly the facts relied on 
as such compliance, which affidavit shall be delivered to 
the person authorized by law to execute such tax deed, to 
be by such officer entered on the records of his office, and 
carefully preserved among the files of his office, and which 
record or affidavit shall be prima facie evidence that such 
notice has been given. Any person swearing falsely in 
such affidavit shall be deemed guilty of perjury, and pun- 
ished accordingly.” The “foregoing section,” referred to 
in section 124, provided: “Hereafter no purchaser or as- 
signee of such purchaser of any land, town, or city lot, at 
any sale of lands or lots for taxes or special] assessments 
due, either to the state or any county or any incorporated 
town or city within the same, or at any sale for taxes or 
levies authorized by the laws of this state, shall be entitled 
to a deed for the lands or lots so purchased, until the fol- 
lowing conditions have been complied with, to wit.” The 
conditions therein required to be complied with are the 
serving of notice of the expiration of the time for redemp- 
tion, the persons to be served and the manner of service. 
The petition then, in detail, alleges an utter failure on the 
part of defendant Bloom to comply with any of the provi- 
sions of section 124, supra. The prayer is for an account- 
ing as to the amount necessary to be paid by plaintiff in 
order to redeem from the tax sale and have his title 
quieted, and for an accounting by defendant of rents and 
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profits during the years he had been in possession of the 
land. 

The point upon which this case turns is whether the 
rights of the parties are to be in all respects determined 
under the law in force in 1902, when the defendant pur- 
chased the land at tax sale and obtained his certificate, ~ 
or under the law in force in 1904, when he obtained his 
tax deed. The courts of other jurisdictions are not har- 
monious on this point. We are relieved of the necessity 
of considering this conflict in the authorities elsewhere,. 
for the reason thut we think the question has been settled 
by this court in Whiffin v. Higginbotham, 80 Neb. 468. In 
the syllabus we held: “Section 242 of the revenue act of 
1903 (Comp. St., ch. 77, art. I) saves to the parties pur- 
chasing land at tax sales held prior to the passage of that 
act all rights, vested or otherwise, extended to them by 
the statute in force when the purchase was made.” The 
section of the statute there referred to is in the following 
language: “Nothing in this act shall be construed to re- 
lease, discharge, or in any manner affect the validity or 
the collection of any tax heretofore assessed and levied 
under the revenue laws in force prior to the taking effect 
of this act, nor shall the same affect pending actions 
founded thereon or causes of action which may have ac- 
crued; but all rights in relation to such taxes and the 
collection thereof and all rights that may have accrued 
to persons under the revenue laws of this state are here- 
by saved and reserved.”’ The opinion then states (p. 470): 
“Defendant argues that this section saves to the defendant 
nothing bnt vested rights, and that it does not cover or in- 
clude the remedy for enforcing such rights or the time 
within which an action to enforce his remedy should be 
brought. The law has been well settled that the legislature 
cannot take away or affect vested rights, and this has 
been so long and well established that we cannot presume 
the legislature attempted by this section to reserve to a 
tax sale purchaser a right of which it had no power to 
deprive him. If the section is construed to mean that it 

96 Neb. 28 
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saves to the plaintiff or others having like claims only 
such rights as have become vested in consequence of his 
purchase, then the section would be meaningless and could 
have no effect whatever. We cannot presume that the leg- 
islature passed a meaningless statute, and the only force 
which this section can have is to save to the plaintiff and 
others in his position every right given him by the old 
revenue law, whether it related to his cause of action, or 
to the means of enforcing it and the time within which 
he should apply to the courts for his remedy. * * * (p. 
471.) We are quite clear that the plaintiff’s rights are to 
be measured by the provisions of the old revenue law un- — 
der which his purchase was made, and not by the act of 
1903.” While the opinion refers constantly to the rights 
saved to the plaintiff, and saves to him the benefits of the 
law as it stood at the time of his purchase at the tax sale, 
it is equally applicable to the owner of the lands so pur- 
chased, and saves to him all of the rights he had at that 
time. This is made clear by the concluding clause of the 
section quoted, viz.: “But all rights in relation to such 
taxes and the collection thereof and all rights that may 
have accrued to persons under the revenue laws of this 
state are hereby saved and reserved.” 

We therefore hold that the rights of the parties in this 
case must be determined under the revenue law of 1901 
(chapter 77, art. I) in force at the time defendant pur- 
chased the land in controversy at tax sale and obtained 
his tax sale certificate. This being true, then, under the 
facts pleaded in plaintiff’s petition as above set out, which 
are expressly admitted by the demurrer, defendant’s tax 
deed is void and conferred upon him nothing more than 
color of title. Plaintiff, therefore, had a right to proceed 
to quiet his title and to redeem at any time within ten 
years. Having proceeded within that period, the court 
erred in sustaining the demurrer and dismissing the suit. 

The judgment is therefore reversed and the cause re- 
manded, with directions to overrule defendant’s demurrer, 
and for further proceedings according to law. 

REVERSED. 


5 


- CHARLES T. DICKINSON, RECEIVER, APPELLEE, V. JOHN. J. 
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ISLINE ET AL., APPELLANTS. 


FILep JUNE 23, 1914. No. 17,418. 


1. Corporations: INsoLvency: Suit To DETERMINE LIABILITY oF STOCK- 


HOLDERS: VENUE. The proceedings against the stockholders of an in- 
solvent corporation by or in behalf of the creditors of the corpora- 
tion to recover the full amount for which each stockholder is liable 
as fixed by his contract must be an action at law in which defendant 
is entitled to trial by jury. When the amount for which each stock- 
holder is liable is unknown, but must be determined in the action, 
and depends upon equities to be adjusted among creditors or stock- 
holders, or both, the action must be in equity. In such case there © 
is a community of interest among them in the questions of law and 
fact involved, and the action may be brought in the county of the 
principal place of business of the corporation where the corporation 
itself can be served, and summons can be issued to other counties 
where other necessary defendants can be served. 


: LiaBitiry oF StocKHoLDERS. In such action, when 


the defendant stockholders have paid for their stock all that their 


contract with the corporation calls for, property of the corporation is 
the primary resource for the satisfaction of the claims of the creditors, 
and, until this resource fails, the creditors have no claim against such 
stockholders. 


: : : Cuamms: Parties: Equity. In an action 
in equity for the appointment of a receiver and to adjust and wind 


up the affairs of an insolvent corporation, a decree against stockhold- 


ers for contribution is not final, nor is a decree allowing a claim 
of a creditor against the corporation final as to equities existing be- 
tween such creditor and a stockholder who has paid the full amount 
of his subscription for stock. When the nature of the claims of 
ereditors appears, and it also appears that stockholders who have 
fully performed their contract with the corporation ought not in 
equity to be required to contribute to such claims, all persons inter- 
ested should be made parties to the proceedings, and the court should 
consider and determine the equities of the parties in allowing such 
claims. 


: : When subscribers have paid for their stock 
all that they have agreed to pay, nothing further can be recovered 
upon their contract. If their contract and dealing with the corpora- 
tion of which they become members are such as to mislead bona fide 
creditors who have trusted the corporation, relying upon the assets 
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thereof, they may become liable to such creditors for further payments 
to the amount of the par value of their stock. 


: Fraup. An agreement that payment in full 
for stock at the par value thereof shall not be required is a fraud 
upon subsequent creditors who deal with the corporation on the faith 
of the capital stock being fully paid. A court of equity will, at the 
instance of such creditors, compel the holder of such stock to pay 
so much of the difference between the par value of the stock and 
what has been paid therefor as is necessary to satisfy the claims of 
such creditors. This, however, does not apply in favor of persons 
who dealt with the corporation with notice of the facts. . 


Upon the evidence in this case indicated 
in the opinion, it is found that none of the creditors whose claims 
are contested in the answer was a bona fide creditor without notice 
of the equities of these defendants, 


AppEAL from the district court for Douglas county: 
ALEXANDER ©. Troup, Jupen. Reversed with directions. 


Sullivan & Ratt, Charles G. Ryan, Charles P. Craft, 
Tibbets, Morey & Fuller, Mills, Millis & Beebe, L. 8S. Hast- 
ings, H. A. Coufal and James C. Kinslér, for appellants, 


H. H. Bowes and E. C. Page, contra. 


SEpDGeWIckK, J. 

In 1904 a corporation was organized under the laws of 
this state called the Omaha & Nebraska Central Railway, 
with an authorized corporate stock of $1,500,000. In 1908 
John W. Ege, a stockholder of the company, began an ac- 
tion in the district court for Douglas county against the 
corporation, aud, alleging gross misconduct on the part 
of the corporation and its officers, asked for the appoint- 
ment of a receiver and an accounting. This plaintiff, 
Charles T. Dickinson, was by the court appointed as re- 
ceiver for the corporation, and afterwards claims were al- 
lowed by the court in favor of certain creditors. The as- 
sets of the corporation were sold under the order of the 
court, and, the proceeds not being sufficient to satisfy the 
claims allowed, the court ordered this action begun by the 
receiver against these defendants as stockholders to re- 
cover their unpaid subscription for stock. The defend. 
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ants answered, denying their liability, and upon trial the 
court found in favor of the plaintiff against some of the 
defendants, and entered a decree fixing their liability as 
stockholders for unpaid subscriptions, and the defendants 
have appealed. 

1. The first question presented is as to the jurisdiction 
of the court over the subject matter of the action, and es- 
pecially over the persons of these defendants. This ac- 
tion was begun in the district court for Douglas county, 
and these defendants, who are very numerous, do not re- 
side in Douglas county, but summons was issued against 
them to the sheriffs of the respective counties of their res- 
idence and was there served upon them. They object that 
there was no jurisdiction to issue summons to other coun- 
ties in the state because there was no joint liability be- 
tween these defendants and the defendants who resided 
and were served in Douglas county. 

Whether the remedy against the stockholders of an in- 
solvent corporation is by an action at law or an action in 
equity depends upon the nature and extent of their liabil- 
ity. The defendants cite and rely upon the decision of this 
court in Burke v. Scheer, 89 Neb. 80, and the decision of 
the supreme court of the United States in Hale v. Allinson, 
188 U. S. 56, 78. In the latter case the question is dis- 
cussed at large and numerous authorities are cited. The 
point discussed and decided, however, relates wholly to 
cases in which the amount for which each individual stock- 
holder is liable has been determined and fixed. The court 
said: “In this case, from the complainant’s own bill, the 
amount demanded is the full amount of the par value of 
the shares held by each defendant.” And the court quotes 
from Kennedy v. Gibson, 8 Wall. (U. S.) 498, 505: “Where 
the whole amount is sought to be recovered the proceed- 
ing must be at law. Where less is required the proceed- 
ing may be in equity, and in such case an interlocutory 
decree may be taken for contribution, and the case may 
stand over for the further action of the court, if such ac- 
tion. should subsequently prove to be necessary, until the 
full amount of the liability is exhausted.” This is the rule 
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that this court has sought to apply in Burke v. Scheer, 
supra, and in other cases. When the amount that each 
individual stockholder is liable for is unknown, but de- 
pends upon facts not yet ascertained and upon equities to 
be adjusted between creditors or stockholders or both, 
‘there is a community of interest among them in the ques- 
tions of law and fact involved in the general controversy,” 
as said in Hale v. Allinson, supra, and they are properly 
joined in an action in equity. But a stockholder who is 
liable at all events for a definite fixed amount has no 
community of interest in questions of law or fact with 
any other defendant. When there is a community of 
interest, tested by the above rule, the action may be 
brought in the county of the principal place of the busi- 
ness of the corporation where the corporation itself can 
be served, and summons against others necessary as de- 
fendants can be issued to the county where they can be 
served. It will be seen from the subsequent discussion 
that these defendants were properly served with summons 
in the respective counties of their residence, and there is 
no doubt of the jurisdiction of a court of equity. 

2. In the original action against the corporation by 
Mr. Ege as one of the stockholders it was alleged in the 
petition: “That said defendant is a corporation duly or- 
ganized and existing under and by virtue of the laws of 
the state of Nebraska for the purpose of operating an elec- 
tric railway between Omaha, Nebraska, and Hastings, in 
the same state; that the promoters of the said concern in 
the past four years or more have failed to construct or 
operate said electric railway such as they pretended to 
construct; that said promoters and officers, during said 
time, by means of glaring advertisements in the newspa- 
pers of the city, advertised for the subscription of stock by 
making wilful, fraudulent and false representations, as 
shown by exhibit B, and hereby made a part of this peti- 
tion ; that said concern was authorized to operate an elec- 
tric railway, whereas its charter. permits it only to operate 
a steam railway. Said officers and promoters further rep- 
resented in said advertisement that they would offer, as a 
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premium and inducement to the purchasers of the stock, 
gold watches of 14 carat, and further that ‘an investment 
of $280 buys ten shares, or, in other words, $1,000 worth 
of stock. The dividends will be declared on the $1,000 
and not on the $280. The dividend on a 10 per cent. basis 
on $1,000 would be $100 a year. Therefore you would get 
$100 a year on an investment of $280; in other words, 35 
per cent. on your money. Do you want anything better?’ 
* * * Your petitioner further represents to the court 
that said officers and promoters have during said times 
collected by means of the sale of stock the sum of $55,000 
or more, and that the said promoters and officers have act- 
ually expended for the purchase of property, right of way, 
grading, etc., about $6,000; * * * that said sum of 
$49,000 said officers and promoters have fraudulently ap-: 
propriated to themselves.” There are many other allega- 
tions of misconduct on the part of the organizers and offi- 
cers of the corporation and fraudulent sale of stock. The 
petition also alleges: “Your petitioner further represents 
to the court that said officers and promoters have regu- 
larly paid themselves the salaries as aforesaid, notwith- 
standing the fact that accounts payable as per statement 
in exhibit F represents $5,540.12 in the nature of bills, 
claims for work and labor, and other matters that still re- 
main unpaid. Your petitioner further represents that 
said company is insolvent, and has preferred certain of 
its creditors, and, further, that the schedule of assets and 
liabilities as shown in exhibit F is a gross and false mis- 
representation of its true condition.” The prayer of the 
petition is as follows: “Plaintiff therefore prays that an 
accounting be had, showing the gross receipts of money and 
the proceeds of the sale of stock, and in what manner and 
to what purpose such money was invested or paid. Plain- 
tiff further prays that a receiver be appointed to take 
charge and custody of said company’s property, real and’ 
personal, books, accounts, etc., for the benefit of its cred- 
itors and stockholders. Plaintiff further prays for a writ 
of injunction against said officers, restraining said officers 
from the further sale of said capital stock, and further 
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restraining said officers from collecting any moneys due on 
unpaid subscriptions of stock sold. Plaintiff prays that 
he may have such other and further relief as equity mav 
require, and that defendants pay the costs of this ae 
tion.” 

This original petition stated a cause of action in equity, 
and when a receiver was appointed upon this petition, and 
the creditors whose claims were afterwards allowed had 
presented their claims to the receiver, it appeared from 
the record that the corporation had no property, real. or 
personal, with which to satisfy the alleged claims of the 
creditors, and that if those claims were allowed, or any 
considerable part thereof, there would be no resources 
from which to satisfy them, unless it should be the lia- 
bility of these defendants for the unpaid subscription to 
the stock of the corporation. It also appeared that by the 
terms of their contract with the corporation these defend- 
ants were not liable to the corporation for any further 
payments on their stock subscriptions. The liability of 
the corporation itself to the creditors and the tangible 
property which the corporation owned was the primary 
resource for the satisfaction of the claims of the creditors. 
Unless and until these resources fail, the creditors could 
have no. claim against these defendants as stockholders. 
The liability of the stockholders, therefore, if any, to the 
creditors was a Secondary liability, and rested not upon 
the same basis as the liability of the corporation itself. A 
finding that the corporation is indebted to certain of its ° 
stockholders and that their claims should be allowed is not 
necessarily a finding that the equities are such among the 
stockholders that certain of the stockholders should be re- 
quired to contribute to a fund from which to pay such 
claims. In an action in equity of this nature, when it ap- 
peared to the court that the question of the liability of 
' these defendants as stockholders was the principal ques- 
tion involved in the case, and that there might be equities 
in favor of these defendants as against the claims of these 
creditors which would not be available as a defense to the 
corporation itself, the court should have ordered these de- 
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fendants then to be made parties to the litigation, and 
should have determined all of the equities existing among 
all the parties interested. 

After the receiver had sold all of the assets of the cor- 
poration.in accordance with the order of the court, for 
which he received only the sum of $216, the court ordered 
the receiver to sue for the unpaid stock subscriptions, and 
’ thereupon the receiver began this action. In his petition, 
after alleging his appointment and the sale of the assets 
of the company, he alleged that the order had been made 
in the case in which he was appointed receiver requiring 
the creditors to file their claims, and that such proceedings 
were had therein, that certain claims were allowed against 
the corporation, and alleged the names of 29 of those claim- 
ants and the amount allowed to each, amounting in all to 
about $9,000. He attached to his petition exhibit A, in 
which he alleged the subscriptions of the defendants for 
the shares of stock, the amount paid and the amount un- 
paid upon the subscriptions, and alleged that the defend- 
ants were the owners of said shares of stock at the time 
he was appointed receiver, and that the defendants and 
each of them were and are liable to the receiver for the un- 
paid balance of the par value of the stock. He also al- 
leged the general form of the application of the defendants 
for stock, which, omitting the date, amount, and name of 
the subscriber and the name of the agent, was as follows: 
“I hereby subscribe for shares of the fully paid and 
nonassessable. stock of the ‘Omaha & Nebraska Central 
Railway’ at $30 per share (par value $100) total amount 
$ covered by one year note. The receipt of $#——— 
as full payment on above subscription is hereby acknow]l- 
edged and accepted. Send the stock certificate by mail to 
my address given below. The company hereby reserves the 
right to reduce the amount or decline any subscription, 
which is agreed to by the subscriber. Make checks, drafts 
or money orders payable to the order of the Omaha & 
Nebraska Central Railway. Omaha & Nebraska Central 
Railway. Name, . City, . State, . By 
, Agent. No., Shares, , $100. Omaha 
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& Nebraska Central Railway (Incorporated), 320 First 
National Bank Bldg., Omaha, Nebraska.” In some cases 
only a part of the agreed price to be paid for the stock 
was paid at the time of subscription. In such case a spe 
cial contract was made as to the payment of the balance 
of the agreed price, but as the agreed price was afterwards 
paid in full these special contracts are immaterial to our 
present discussion. Several answers were filed by the de- 
fendants alleging, in substance, that “each of the defend- 
ants paid the full amount for said stock which he sub- 
scribed, and agreed with said railway to pay for said stock 
in accordance with the contracts entered into severally 
between these defendants and said railway; that said stock 
was issued and delivered to these defendants as fully paid 
and nonassessable.” They admitted the subscription for 
the stock in the form stated by plaintiff, and alleged “that 
each respectively signed one of said blank forms of appli- 
cation for the amount of stock subscribed for by him and 
set opposite his name, and that in each case the subscriber 
agreed to pay and did pay for said stock the amount set 
forth in said exhibit A; but that the amount paid was 
full payment in each case for the stock subscribed for. 
And these defendants and each of them further say that, 
upon said payment being made, a stock certificate was 
issued in each case to each of these defendants for the 
amount of stock set opposite his name.” The answer then 
alleges that “E. C. Page, whose name is set forth in the 
list of creditors, was the attorney for the said railway; 
that he organized or assisted in the organization of said cor- 
poration and in planning and conducting its operations 
and business and in the sale of its stock,” and alleges that 
Mr. Page knew that some of the stock was being donated 
to the organizers of the corporation, and that the stock 
was being sold for less than its face value, and alleges 
other matters supposed to show the existence of equities 
between Mr. Page and these defendants. It also alleges 
equitable defense against the claims of 12 other creditors. 
The allegation as to the claim of Henry Fricke is as fol- 
lows: “That Henry Fricke, whose name appears at No. 
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18 on said list, and whose claim was allowed for $243.45, 
was a stockholder of said corporation long before render- 
ing the services for which he makes claim; that he paid 
only $25 a share for his stock; and that at the time of ren- 
dering said services, and long prior thereto, he well knew 
that the stock of said corporation was being sold for a 
price not exceeding $25 to $30 a share, and that several 
thousand dollars worth of the stock of said corporation 
had been given to the officers and promoters thereof with- 
out consideration, but only for alleged promotion serv- 
ices.” The allegations as to the claims of the other cred- 
itors named are more or less similar to this. 

As to the claims of Alice E. Long and Frank A. Schaaf, 
the court made the following findings: “The court finds 
in favor of the defendant T. E. Brady, and against the 
plaintiff. The court further finds that the creditors Alice 
E. Long and Frank E. Schaaf are not entitled to recover 
on their claims filed and allowed against the Omaha & 
Nebraska Central Railway, for the reason that said Alice 
E. Long, who is the widow of Eldon R. Long, who was the 
treasurer of said corporation, and promoted and assisted 
in the scheme or plan to sell said stock for less than par, 
and actually participated in the sale at the price for which 
said stock was sold, is estopped to claim payment from 
the stock subscribers, for the reason that said Eldon R. 
Long participated in the sale of stock to the defendants 
for less than par, to which finding plaintiff excepts.” 

As to the other defendants the court made the follow- 
ing finding: “The court further finds that there is an un- 
paid balance upon each of the subscription contracts of 
each of the following named defendants, which said re- 
ceiver is entitled to enforce against each of the said defend- 
ants for the amount of the difference between the amount 
paid on said subscription contracts and the par value of the 
stock subscribed for, and each of the following named de- 
fendants are each individually indebted to the creditors 
and said receiver in the several sums set opposite their 
names as follows,”—-setting out the names of the defend- 


444 NEBRASKA REPORTS. [Vou. 96 


Dickinson v. Kline. 


ants with the number of shares subscribed for by each and 
the unpaid balance on each subscription. 

It is contended, on the one part, that the finding of the 
trial court allowing the claim of the creditors named is 
final, and that the defendants cannot now question the 
amount of such claims, nor interpose any equities between 
themselves and the creditors whose claims were so al- 
lowed. On the other hand, it is insisted that the findings 
of the court in allowing the claims of these creditors was 
only the adjudication of the rights of the creditors as 
against the corporation itself and the corporate property, 
and that such claims cannot in equity be enforced against 
the defendants who have paid to the corporation the full 
amount agreed by them to be paid for the stock for which 
they subscribed. 

A decree for contribution is not final, but is interlocu- 
tory, aS indicated by the supreme court of the United 
States in the quotation above. The decree allowing the 
claims of these creditors as against the corporation was 
not final as against these defendants who were not: parties 
to the proceedings. When the nature and character of the 
claims of these claimants appeared, and also the nature of 
the liabilities of these defendants, the court should have 
considered the equities of the respective parties, and should 
have given all parties an opportunity to be heard. There 
are indications in the record that the trial court so con- 
sidered. The claims of two creditors of the corporation 
were rejected in determining the amount of the liability of 
these defendants. 

Should the court have also rejected the claims of the 
other creditors of the corporation contested by the defend- 
ants? The plaintiff relies upon section 4, art. XIb of the 
constitution: “In all cases of claims against corporations 
and joint stock associations, the exact amount justly due 
shall be first ascertained, and after the corporate property 
shall have been exhausted the original subscribers thereof 
shall be individually liable to the extent of their unpaid 
subscription, and the liability for the unpaid subscription 
shall follow the stock.” Creditors of a corporation have a 
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right to insist that subscribers for stock shall make good 
their subscriptions and make payment as agreed. A gen- 
eral subscription for stock includes payment therefor at 
par. When the subscribers have paid therefor all that 
_ they have agreed to pay, nothing further can be recovered 
upon their contract. If their contract and dealing with 
- the corporation of which they became members are such 
as to mislead bona fide creditors who have trusted the 
corporation relying upon the assets thereof, they may 
become liable to such creditors for further payments. 

The matter of the liability of subscribers for stock under 
such circumstances has been summarized as follows: “By 
the great weight of authority, in the absence of express 
charter, statutory, or constitutional provisions establish- 
ing a different rule, an issue of watered or fictitiously paid- 
up stock by a corporation, whether the issue was at a dis- 
count of its par value, or for property, labor, or services 
taken at an intentional overvaluation, or gratuitous, is 
binding upon the corporation, and as against all other 
parties, except in so far as it may constitute a violation 
of the rights of existing stockholders, or operate as a fraud 
upon subsequent subscribers for stock, or subsequent cred- 
itors of the corporation. To go more into detail: 

“(1) The transaction or agreement cannot be attacked 
or repudiated by the corporation itself. 

“(2) It cannot be attacked by the other parties there- 
to; that is, the subscribers for or purchasers of the watered 
or fictitiously paid-up stock. . 

*(3) It cannot be attacked by other stockholders who 
participated, consented, or acquiesced. 

“(4) It may be attacked by dissenting stockholders. 

“(5) It cannot be attacked by subsequent transferees 
of stock, if the transferrers could not attack it. 

“(6) The transaction, or, rather, the agreement that 
payment in full at the par value shall not be required, is a 
fraud upon subsequent creditors who deal with the cor- — 
poration on the faith of its capital stock being full paid 
in fact; and a court of equity, or, by statute in some juris- 
dictions, a court of law, will, at the instance of creditors, 
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compel the holders of such stock, or their transferees with 
notice, to pay up, notwithstanding their agreement with 
the corporation, the difference between the par value of 
the stock and what has been paid therefor. This does not 
apply, however: 

“(a) In favor of persons who were creditors at the 
time of the transaction, or in favor of subsequent creditors 
who participated therein, or who dealt with the corpora- 
tion with knowledge of the facts, or who have waived 
the right to complain by a special contract. 

“(b) Nor does it apply as against subsequent purchas- 
ers of the stock without notice. 

“(c) Nor does it apply where the stock had been once 
issued, and afterwards reacquired by the corporation, so 
that it had a right to sell the same at the best price ob- 

tainable. 
~  “(d) Nor, by the weight of authority, does it apply 
where an embarrassed corporation increases its capital 
stock under legislative authority, and sells or issues the 
additional stock at the best price that can be obtained, 
although less than par, in order to pay debts or obtain 
money necessary to enable it to continue its business. 

“In most jurisdictions, when stock is issued for prop- 
erty, labor, or services, at an overvaluation known to be 
excessive, the transaction is fraudulent as against dissent- 
ing stockholders and subsequent bona fide creditors, and 
they may compel payment of the difference between the 
par value of the stock and the actual value of the prop- 
erty, labor, or services. It is otherwise, however, if the 
valuation was made in good faith, and the overvaluation 
was due to mistake or mere error of judgment. 

“In some jurisdictions the rules above stated do not 
apply to the full extent because of special statutory or 
constitutional provisions. Generally, however, they ap- 
ply under such provisions.” 2 Clark and Marshall, Pri- 
vate Corporations, sec. 389. 

None of the creditors named in the answer was a bona 
fide creditor without notice of the equities of these de- 
fendants as against the claims of these creditors. Mr. 
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Page seems to have acted honorably in the matter; he pro- 
tested against some of the proceedings of the promoters, 
and, when it was clear to him that they were acting im- 
properly, he withdrew from all connection ‘with them. He, 
however, knew that an unreasonable amount of stock was 
being donated to the promoters, and that stock was being 
sold to innocent parties at a discount, and was familiar 
with other circumstances which would naturally suggest 
such inquiries as would have informed him fully as to 
the equities of such subscribers. If these defendants sub- 
scribed for their stock after he had rendered the services 
for which he now claims, he must have known.that inno- 
cent persons would in all probability do so, and must have 
known on what he would have to rely for compensation 
for his services. He ought not now to recover from these 
defendants. None of the other named creditors of the cor- 
poration is in a more favorable position. 

The decree of the district court against these defend- 
ants is reversed and the cause remanded, with instructions 
to readjust the credits and liabilities in accordance with 
the views above expressed. 

REVERSED. 


PAUL SaAccCA, APPELLEE, V. OMAHA & COUNCIL BLUFFS 
STREET RAILWAY COMPANY, APPELLANT. 


FILeD JUNE 23, 1914. No. 17,702. 


Street Railways: INJuRY TO PEDESTRIAN: EvIDENCE, The evidence is ex- 
amined, its general nature and effects stated in the opinion, and held 
insufficient to support a judgment against the defendant. 


ApprEAL from the district court for Douglas county: 
Gerorce A. Day, JupGr. Reversed. 


John L. Webster, W. J. Connell and William Ross King, 
for appellant. 


William P. Lynch and Joel W. West, contra. 
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SEDGWICK, J. 

Paul Sacca, a little boy between five and six years of 
age, was injured by one of the defendant’s cars, and Anton 
Sacca, as next friend, brought this action in the district 
court for Douglas county to recover damages caused by 
such injuries. He obtained a verdict and judgment in 
the district court, and the defendant has appealed. 

It is contended that the pleadings and evidence are not 
sufficient to support the verdict and judgment. It appears 
that Paul was attending the kindergarten department of 
the school on Leavenworth street between Seventeenth 
street and Seventeenth avenue, in the city of Omaha. The 
schoolhouse fronts the south, and is located at about the 
middle of the block. The defendant maintains a double- 
track street car line along Leavenworth street in front of 
the school building and operates many cars thereon. There 
were 20 or 24 children in Paul’s class in the school, and 
it was a common thing for them to cross the street car 
tracks upon leaving the school. It was therefore the cus- 
tom of the teacher to keep the class together in regular 
order and “assemble them on the curb” until she gave 
them the signal to cross the street. It is suggested in the 
plaintiff’s brief that the children as a class were not under 
the control of the teacher at this time, but “were rushing 
down the steps pell mell;” but this suggestion is not sus- 
tained by the evidence. One witness testified that he saw 
the children rushing down the steps “to the curb and then 
stop.” This is in harmony with the testimony of Miss 
McGavock, who testifies that a little Hungarian child 
“started across before the signal was given. * * * This 
little Hungarian child broke away before Paul. Until the 
little Hungarian child broke away from the ranks and 
started across the street, there was not anything to indi- 
eate to me, or to the motorman coming down the grade, 
that any child would attempt to cross the track in front of 
that ear.” It appears that Paul followed immediately af- 
ter the other child. 

The east-bound car had just passed on the farther track, 
and another car following soon-after passed a west-bound 
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<ar nearly in front of the schoolhouse. Paul ran across 
the track just behind the west-bound car, and, as seen by 
Miss McGavock, was struck by the fender of the car go- 
ing east. “When it hit him, the child threw up his hands, 
fell, rolled up, and the projection over the wheel hit the 
child in the head.” According to the testimony of another 
witness who saw the accident: ‘He (Paul) ran in the 
rear of the west-bound car. He started immediately. He 
seen the west-bound car coming by there, and, just as he 
got in the rear of the west-bound car, he apparently, to my 
notion, seen the car coming east and tried to stop himself, 
but he was running at such a terrific speed he could not 
stop himself. He ran right into the car. I stood there 
shocked, or I could have almost grabbed him.” 

The court instructed the jury: “Plaintiff bases his 
right to recover in this action upon two charges of negli- 
gence on the part of the defendant: First, that defend- 
ant at the time and place in question negligently and care- 
lessly operated its car at a high and dangerous rate of 
speed; second, that at the time and place in question the 
defendant negligently failed to have its car which struck 
the plaintiff under proper control.” Does the evidence 
establish either of these charges of negligence? In con- 
sidering whether the car was being driven in an unreason- 
able and dangerous rate of speed, it should be remembered 
that it was immediately in front of the schoolhouse where 
there were many children of various ages who frequently 
had occasion to cross these tracks. The conditions, there- 
fore, called for about the same degree of care that should 
be observed in crossing a street frequented by the public 
of all ages. Miss McGavock, their teacher, was in charge 
of these children, and was interested and active to protect 
them so far as she was able. She viewed the whole trans- 
action, and she testified in behalf of the plaintiff that “both 
east-bound cars were running at the usual speed, which is 
quite fast sometimes. The second car, which struck the 
boy, was running at the usual rate of speed of cars going 
down Leavenworth. I could not tell the rate of speed. I 
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suppose it was a moderate rate of speed, and not a high 
rate of speed.” 

The witnesses generally estimate that the east-bound car 
was running about five or six miles an hour, and one wit- 
ness eStimates it as high as seven miles an hour. The 
child evidently was not aware of the coming of the east- 
bound car, the car going west obstructing his view, and, 
running across the first track behind the west-bound car, 
he ran directly into the other car. It is impossible that 
the proximate cause of the accident could have been the 
speed of the car. 

It is likewise impossible to support the verdict on the 
ground that the “defendant negligently failed to have its 
car which struck the plaintiff under proper control.” The 
evidence is somewhat conflicting as to how far the car 
ran after the accident. Some witnesses thought it ran a 
car length, about 40 feet, others estimated the distance at 
about twice that far. The motorman testified: “When 
I was proceeding down grade, coming east, before I met 
the west-bound car, I saw the children standing out on the 
sidewalk. This was an everyday occurrence. They had 
been in the habit of standing there every day when I made 
that trip. Just as I passed the rear end of the west-bound 
car, I saw this boy about two feet, not more than two 
feet, from the fender, side of the fender, and in his strug- 
gle to keep from running into the car, he fell.” There is no 
evidence that he saw, or could have seen, the boy before 
he was within two feet of the car. The control of the car 
that this motorman may or may not have had, running as 
it was at from five to seven miles an hour, could not have 
affected the result. It is clear that there is no evidence 
of negligence on the part of the defendant, and that the 
instruction submitting these questions was erroneous. 

The judgment of the district court is reversed and the 
cause remanded. 

REVERSED. 


Lerron, Fawcerr and Hamer, JJ., not sitting. 
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HELEN E. CoLk, APPELLEE, V. JESSE GERSTENBERGER, 
ADMINISTRATOR, ET AL., APPELLANTS. 


FILED JUNE 23, 1914. No. 17,774. 


1. Municipal Corporations: OsstrucTINe SIpEWALK: NEGLIGENCE: Sur- 
FICIENCY OF EvIpENCE. The evidence, indicated in the opinion, is 
found sufficient to support the verdict and judgment. 


2. Trial: RerusaL or [nsrructions. The refusal of the court to give 
certain requested instructions is justified by the instructions given 
on the court’s own motion, which substantially and correctly stated 
all material issues submitted to the jury, including the matters sug- 
gested by the requested instructions. 


AppraL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed. 


Morning & Ledwith, for appellants. 
E. C. Strode and M. V. Beghtol, contra. 


SEDGWICK, J. 

The defendants were contractors for a definite part of 
the work on the Y. M. C. A. building, located on the cor- 
ner of Thirteenth and P streets, in the city of Lincoln. 
With the permission of the city authorities they erected 
a fence on the asphalt pavement in the street, several 
feet from the curb line, to keep the traveling public from 
dangerous places in the construction. After their work 
was completed they removed the fence, and they testify 
that they removed the materials which they had deposited 
on the street within the inclosure. A few days later the 
plaintiff was passing along the street where this inclosure 
had been, and fell and received a serious personal injury. 
The evidence shows that a nail or spike protruding an inch 
and a half or two inches from the pavement was the cause 
of her fall. She brought this action in the district court 
for Lancaster county against these defendants, alleging 
negligence in causing the spike to be placed where it was 
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and failing to remove the same. She recovered a verdict 
and judgment, and the defendants have appealed. 

1. The defendants contend that the evidence is not suffi- 
cient to support the judgment. It appears that there were 
other independent contractors who employed a large num- 
ber of men in the construction of this building, and that 
they also deposited materials upon the pavement in the 
vicinity of this accident, and the contention of the defend- 
ants is that the evidence wholly fails to show that it was 
these defendants, rather than some other of the contract- 
ors, who caused this nail or spike to be driven in the pave- 
ment. The decisions of this court in Union P. R. Co. v. 
Fickenscher, 72 Neb. 187, and another case of the same 
title, 74 Neb. 507, are cited, with other cases, and the rule 
stated by the supreme court of Wisconsin in Musbach v. 
Wisconsin Chair Co., 84 N. W. 36 (108 Wis. 57) is quoted 
and relied upon: “Where there were two possible causes 
of an accident, only one of which would render the defend- 
ant liable, the burden of proof was on plaintiff to show 
that the accident arose from that cause.” There is no 
doubt that the law is substantially as thus stated. The 
question is whether the proof in this case is sufficient to 
justify the jury in finding that the defendants caused the 
nail or spike to be so placed and negligently failed to re- 
move the same. The evidence shows that in erecting this 
fence the defendants first nailed the planks upon the as- 
phalt pavement to keep the fence in place. In doing so 
they used what are called 16-penny spikes, which are a lit- 
tle less than 4 inches in length. These spikes were driven 
through the planks, which were about 11% inches in thick- 
ness, and into the asphalt pavement. There is no evidence 
that any other contractor drove any spikes into the pave- 
ment, or had any occasion so to do. If these defendants 
drove this spike into the pavement in fastening their 
planks, it was, of course, their duty to remove it when 
they removed the fence. This duty they assumed to per- 
form, and they testify that they cleared the pavement after 
they removed the fence, and did not discover any nail or 
spike remaining in the pavement. We think that the find- 
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ing of the jury that these defendants caused this nail or 
spike to be driven into the pavement, and failed to remove 
the same when they removed the fence, is not so wholly 
unsupported by the evidence as to require this court to re- 
verse the judgment for that reason. 

2. The defendants contend that the court erred in in- 
structing the jury, and in refusing to give instructions 
requested by them. The court on its own motion gave the 
jury 18 several instructions, which appear to quite fully 
cover all of the issues presented in the case. The defend- 
ants requested 10 different instructions, some of them quite 
lengthy and complicated. The contention is that the third, 
sixth and seventh instructions requested by the defendants 
should have been given. These requests presented to the 
jury the defendants’ contention that some other of the 
contractors might have caused the nail or spike to be 
placed where it was, and-that, when the evidence upon 
that point is so uncertain that it might reasonably be 
found that the injury complained of is due to the negli- 
gence of other contractors, ‘then the jury would not be 
justified in finding against these defendants, unless a 
preponderance of the evidence was sufficient to satisfy 
them that the said nail was placed or left there as a re- 
‘sult of the negligence of one or both of these defendants, 
or some of their servants or employees, and not as a result 
of the negligence of some other person who was engaged 
in work not embraced in the general contract of these de- 
fendants, and not under their direction or control.” These 
requests of the defendants are quite lengthy, and, without 
quoting them at length here, it is sufficient to say that the 
instructions given by the court appear to fully present all 
of the material points suggested in these requests. The 
eighth, ninth and tenth instructions requested by the de- 
fendants present to the jury the proposition that, although 
the defendants caused the nail or spike to be placed in the 
pavement, still they would not be lable, “in the absence 
of evidence showing that it was negligently placed or left 
there.” The evidence, of course, fails to show that it was 
negligently placed in the pavement. They were author- 
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ized by the city authorities to place the fence where it was, 
and there is no evidence that the manner of doing so was 
in any respect improper. But, having placed the spike 
there, it was their duty to remove it when they removed 
the fence, and, if they failed to do so, it requires no evi- 
dence to show that they were negligent in such failure. 
These requests were therefore properly refused. 

The plaintiff was seriously injured, and there is no sug- 
gestion that the verdict is excessive. We have found no 
error in the record requiring reversal, and the judgment 
of the district court is 

AFFIRMED. 


Ross, Fawcerr and Hamer, JJ., not sitting. 


OccIDENTAL BuiLpINe & LOAN ASSOCIATION, APPELLEE, V. 
JAMES W. ADAMS ET AL., APPELLANTS. 


FILED JUNE 23, 1914. No. 17,791. 


1. Judgment: JourNaL Entry: Powrr To Correct. The district court 
has jurisdiction at any time after decree is pronounced, and before 
it is complied with, upon motion and satisfactory evidence, to correct 
an error in the journal entry of the decree. 


2. Appeal: Torory or Cass. If the motion to correct the journal entry 
is ambiguous, and is treated by all parties and the court as a motion 
to review the evidence and modify the decree, it will be so considered 
in this court, 


3. Appeal in Equity: Evinence. In an action in equity which this court 
must try de novo without reference to the findings and decree of the 
trial court, if the evidence of two witnesses who testified orally be- 
fore the trial court is conflicting or contradictory, and it appears 
from the record that the trial court might have believed one of them 
rather than the other, this court will consider that fact in weighing 
the evidence of such witnesses. 


4, Judgment: Motion To CorrEcT JourNaL ENTRY: SUFFICIENCY oF Evi- 
DENCE. The evidence indicated in the opinion is held sufficient to sup- 
port the order of the trial court refusing to modify or change the 
decree. 
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APPEAL from the district court for Frontier county: 
ERNEST B. Perry, Jupen. Affirmed. 


W. S. Morlan and J. L. White, for appellants. 
C. 8. Polk and L. H. Cheney, contra. 


SEDGWICK, J. ‘ 

Upon the trial of an action to foreclose a real estate 
mortgage, the district court for Frontier county made find- 
ings of the amount due the plaintiff, and pronounced a de- 
eree of foreclosure. About a year afterwards the defend- 
ants filed a motion, which they now consider in their 
brief as a motion to correct the record of the judgment 
so pronounced, so as to make the record comply with the 
judgment of the court. Upon the trial the court found 
that the journal entry of the judgment was correct, and 
overruled the motion, and from this order overruling the 
motion the defendants have appealed. 

The wording of the motion was “to correct the judg- 
ment and decree entered in the above entitled cause on the 
29th day of March, 1910, so that the journal and records 
of this court, when so corrected, shall state accurately the 
amount of the plaintiff’s recovery against defendants in 
said case, and comply with the order and decree as at the 
time made.” The plaintiff construes this as a motion to 
modify the decree, and his brief is made upon that the- 
ory. . The motion was not to correct the record of the de- 
cree, but to correct the decree itself; but, as it refers to 
the decree “entered” in the cause, and specifies that the 
object of correcting it is that it “shall state accurately the 
amount of plaintiff’s recovery, * * * and comply with 
the order and decree as at the time made,” it would seem 
that it might have been treated simply as a motion to cor- 
rect the record in accordance with the decree actually pro- 
nounced. It appears that the court took some evidence 
on the part of the plaintiff, and in the absence of the de- 
fendants, at chambers outside of the county where the 
trial was had, but this seems to have been ignored as be- 
yond the jurisdiction of the court, and a formal trial of the 
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motion was had in the proper county. At this trial the 
defendants appear to have first introduced their evidence, 
and in doing so attempted to show the amount that was 
actually due the plaintiff as the case was submitted in 
the original trial. This evidence was received by the 
court without objection, and after the defendants had 
rested the plaintiff introduced evidence at large showing 
the condition of the issues and evidence and the amount 
that was actually due to the plaintiff at the time of the 
trial. The defendants made formal objection to this evi- 
dence, or at least to some of it, but did not specify the par- 
ticular objection that, as they now claim, this was purely 
a motion to correct the record of the judgment pro- 
nounced, and not a motion to correct the judgment itself. 
While the objection entered by the defendants was the 
usual one, and was sufficient in form to have raised the 
question, it appears from the evidence offered in the first 
instance by the defendants, and from other matters in the 
record, that defendants themselves assumed that the 
amount actually due upon the mortgage was in contro- 
versy upon this motion. The personnel of the court had 
changed after the original trial and another judge heard 
the motion. It was stipulated between the parties that 
the affidavit of the judge who tried the cause might be 
taken and might be read in evidence as a deposition, which 
-was done, and his affidavit, as well as other evidence in the 
case, tends to show that the journal of the court does not 
correctly set out the decree actually pronounced. The 
evidence was that in the original trial the court and the 
parties found some difficulty in computing the amount 
due the plaintiff. The plaintiff’s attorney had prepared a 
journal entry, leaving a blank for the amount to be found 
by the court, and, all parties being present in court, he 
inserted in the blank left for that purpose the amount 
which he understood the court to pronounce as the amount 
of the decree. The judge then signed the draft for the 
journal entry and it was duly entered in the journal by the 
clerk. This was all done in open court, and there is no 
doubt shown in the record that the plaintiff's attorney 
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acted,in good faith in the matter, supposing that he had 
. entered the amount pronounced by the court. ~ 

There were two actions for foreclosure of real estate 
mortgage pending in the court between these same par- 
ties. The action that we are considering followed im- 
mediately after the other upon the judge’s trial docket, 
one being term number 22 and the other term number 23. 
The amount found due in the former was entered upon the 
trial docket, 1,600 and some odd dollars, and the judge 
also entered upon the trial docket of this case the amount 
found to be due, $1,620. In his affidavit, made a year 
later, he states that his memory is that the amount of 
the decree in this case was $1,620. If his memory is ac- 
curate and he has not confused these two cases, this evi- 
dence is, of course, of great importance. 

It seems clear from the whole record that the judge who 
heard this motion and the attorneys who presented it con- 
sidered that the amount actually due the plaintiff was an 
issue being tried upon this motion. We think, therefore, 
this court should now so consider it. One of the defend- 
ants testified to the payment that had been made upon 
the mortgage, and that he had made a computation of the 
amount due at the time of the original trial, and stated 
that amount to be something more than $200 above the 
amount which he contends was the amount of the decree. 
The note and mortgage provided for 6 per cent. interest 
per annum, and also provided for a weekly payment of 
premium. The payments that the witness testified to were 
substantially the same as those conceded by the plaintiff, 
but he stated that he figured the interest at 6 per cent. and 
took no account of the premiums, as he did not have the 
necessary papers with him at the time to compute the 
amount. The plaintiff produced a witness who was fa- 
miliar’with the whole transaction, and who testified to the 
dates and amounts of payments, and also to the amount of 
the premiums, which, together with the 6 per cent., would 
make the actual amount of the interest something over 9 
per cent. per annum. The court found that the interest 
on the loan was 9 per cent. and a fraction, and this differ- 
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ence in the rate of interest would partly account for the 
different results obtained. The trial court saw these wit- 
nesses upon the stand and heard them testify, and seems, 
so far as their testimony conflicted, to rely upon the testi- 
mony of the plaintiff’s witness. We cannot say that the 
trial court was in error in so doing. Indeed, the evidence 
of this witness impresses us as more consistent and relia- 
ble than the evidence of the witness produced by the de- 
fendants. 

The evidence is not as satisfactory as could be wished, 
and the case is not free from doubt; but, upon the whole 
record, we do not feel justified in reversing the judgment 
of the trial court. 

AFFIRMED. 


TRINIDAD ASPHALT MANUFACTURING COMPANY, APPELLANT, 
v. BuckstarF BROTHERS MANUFACTURING COMPANY, 
APPELLEB. 


Fite JuNE 23, 1914. No. 17,811. 


Pleading: AMENDMENT: CAUSE oF ACTION. In an action on contract for 
the manufacture and sale of an article, an amended petition, which 
contains the same allegations of the making of the contract and 
performance by plaintiff, pleads the same cause of action, although 
it alleges a different breach of the contract by defendant. 


ApPBAL from the district court for Lancaster county : 
ALBERT J. CORNISH, JUDGE. Reversed. 


Mockett & Peterson, for appellant. 
C. Petrus Peterson, contra. 


SEDGWICK, J. 

The plaintiff began an action in the district court for 
Lancaster county to recover the contract price for the man- 
ufacture of roofing, and obtained a judgment, which was 
reversed by this court upon appeal. Trinidad Asphalt 
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Mfg. Co. v. Buckstaff Bros. Mfg. Co., 86 Neb. 623. It al- 
leged the manufacture and delivery of the roofing accord- 
ing to the contract and asked for the contract price. The 
record showed that defendant countermanded the order 
and refused to receive the goods, and the trial court had 
instructed the jury that the contract price was the meas- 
ure of damages, and it was held: “Where the seller in an 
executory contract for the sale of goods which were deliv- 
ered to a carrier for the buyer receives notice that the 
buyer will not accept the goods, and, notwithstanding such 
notice, brings an action against the buyer for goods sold 
and delivered, it is error to instruct the jury that, if they 
find for the plaintiff, he is entitled to recover the purchase 
price of the goods.” Upon reversal the court gave leave 
to plaintiff to amend its petition “to correspond with the 
facts.’ An amended petition was filed alleging that de- 
fendant refused to receive the roofing, and asking for dam- 
ages. The defendant demurred on the ground that the 
petition stated a new cause of action and the statute of 
limitations had run against it before filing the amended 
petition. The demurrer was sustained and the action dis- 
missed, and the plaintiff has appealed. 

We think the court was in error in sustaining this de- 
murrer. The defendant says in the brief: “The cases lay 
down various tests to determine whether or not the iden- 
tity of a cause of action as originally pleaded is maintained 
in an amended petition. These tests are: (1) Does the 
same evidence support both petitions? (2) Is the meas- 
ure of damages the same? (3) Is a judgment as to one a 
bar as to the other? (4) Is the allegation of each subject 
to the same defense?” 

To recover on either petition, the plaintiff must prove 
the making of the contract, the full performance on his 
part, and the refusal of defendant to perform. Precisely 
the same proof would be required as to the making of the 
contract and performance by plaintiff. It is true that 
the proof of defendant’s failure to perform would not be 
precisely the same. But some variance would result from 
any amendment of the petition. There could never be any 
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object in making the amendment unless it would admit 
of additional or different proof. The action is still upon 
the contract, although the plaintiff alleges a different 
breach. Because the action after amendment would de- 
pend upon the same contract and plaintiff’s performance 
according to its terms, this court upon reversal allowed 
the amendment. There are many cases discussing the iden- 
tity of a cause of action after amendment with the cause 
as stated in the original petition. Some of the older cases 
seem quite technical, but the best considered modern cases 
are in harmony with our view in this case. When the 
claim of plaintiff upon contract is not substantially 
changed, to allege a different breach of the contract on 
the part of defendant is not to allege a new cause of action. 
Schuyler Nat. Bank v. Bollong, 28 Neb. 684. 

The judgment of the district court is reversed and the 
cause remanded. 

REVERSED. 


Letron and Rosn, JJ., not sitting. 


/ 


CHARLES BOWERS, APPELLANT, V. JAMES RAITT ET AL., | 
APPELLEES. 


Finep JUNE 23, 1914. No. 17,956. 


1. Appeal: TimE For Finine Transcript. When there is a motion fox 
new trial alleging errors of law occurring at the trial in an action 
in equity, the transcript on appeal to this court may be filed within 
six months from the overruling of such motion. _ 


2. Appeal in Equity: ConFriictina Evimencr. When two witnesses re- 
late the details of a conversation and transaction between them, and 
materially disagree as to what was said and done by them, it is of 
great advantage in determining the truth of the matter to hear their 
testimony and observe their demeanor and surroundings while testi- 
fying. When the trial court has this advantage, and the record shows 
which of the two witnesses the trial court relied upon, and does not 
show that the court was wrong in so doing, this court will consider 
the action of the trial court in weighing such testimony. 
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3, Vendor and Purchaser: ExXcHANGE OF PROPERTY: ReEscission. If the 
plaintiff is under no disability, and has all the opportunity he desires 
to investigate property offered him in exchange, and relies upon his 
own judgment of value, and makes a contract of exehange of property 
with defendant, he cannot afterwards rescind the contract on the ground 
that the property he exchanged was of greater value than the prop- 
erty he received. 


Rehearing of case reported in 94 Neb. 567. Judgment of 
affirmance adhered to. 


SEDGWICK, J. 


The nature of the case is stated in the former opinion. 
94 Neb. 567. Upon the motion for rehearing some doubt 
was felt as to the sufficiency of the evidence to support the 
decree. New briefs have been filed, and we have reread 
the record. The trial court made no special finding of 
fact, but found generally for the defendants, and entered. 
a decree accordingly. 

Upon the rehearing the objection that this court has no. 
jurisdiction of the appeal is strenuously insisted upon. It. 
appears, as stated in the former opinion, that after the de- 
cree was entered in the district court a general motion for 
new trial was immediately filed, and some time afterwards 
a second motion for new trial was filed on the ground 
of newly discovered evidence, which was supported by af- 
fidavits. We are satisfied that the effect of this newly dis- 
covered evidence was properly considered in the former 
opinion. The objection to the jurisdiction was not there 
discussed. We think, however, there is no doubt of the 
jurisdiction of this court upon this appeal. The statute 
provides that an appeal may be taken “within six months. 
from the rendition of such judgment or decree or the mak- 
ing of such final order or within six months from the over- 
ruling of a motion for a new trial in said cause.” Rev. St. 
1913, sec. 8186. It is contended that no motion for a new 
trial is necessary in equity causes, and therefore in such 
case the transcript must be filed within six months after 
the entry of the decree, but this court has held that a 
motion for a new trial is necessary in such cases, if it is 
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desired to review alleged errors of law occurring at the 
trial. Farmers Loan & Trust Co. v. Joseph, 86 Neb. 256; 
Brady v. McGinley, 94 Neb. 761. The general motion for 
a new trial in this case raised such questions, and the ap- 
peal was docketed in this court within the six months 
after that motion had been overruled. The plaintiff could 
not know that an appeal would be necessary until that mo- 
tion for a new trial had been passed upon. We think that 
the statute should be literally construed in such case, and 
the six months’ limitation runs from the overruling of the 
motion. 

The question whether the decree of the district court 
is right upon the whole evidence is a more difficult one. 
The plaintiff exchanged a quarter section of land in Holt 
county and a real estate mortgage securing $11,500 and 
bearing 5 per cent. interest for the mill property in ques- 
tion. There is some evidence that, in order to realize upon 
the mortgage, it would be necessary to discount it slightly; 
but it is clear that the mortgage was substantially of the 
value of $11,500. There is perhaps some little conflict in 
the evidence in regard to the value of the mill property. 
Several witnesses, who appear to be disinterested, or at 
least not interested in behalf of the plaintiff, and who 
had bought and sold this property, and had owned it for 
some. years, and appear to be familiar with the property 
and competent to estimate its value, place it at from $5,000 
to $7,000. Not long before this transaction, new machin- 
ery had been placed in the mill and other improvements 
made at an expense of $5,393.15, and the money that had 
been invested in the property, or the replacement value, 
would be nearly, if not quite, the amount that the defend- 
ants estimated it in the exchange. The evidence shows 
that these facts furnished no basis for determining its 
value as a going concern, in that locality, under existing 
conditions. Several witnesses were offered in behalf of 
the defendants, who, when they were asked if they knew 
the value of the mill property at the time of this transac- 
tion, answered that they did not. These witnesses ap- 
pear to be reliable and competent. They testify to the 
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éost of the property and to the replacement value, and 
afterwards, in reply to questions more or less leading, state 
an opinion as to what it should be considered to be worth; 
but the evidence of these witnesses is of very little, if any 
probative force as to the real market value of the prop- 
erty. It is very clear that the value of this mortgage 
which the plaintiff exchanged for this mill was at least 
$5,000 more than the value of the mill property which he 
received in the exchange. If the plaintiff himself was in- 
nocent in the matter, and was induced by fraud or misrep- 
resentation on the part of the defendants to make the ex- 
change, the decree of the district court is wrong. The 
Holt county land which the plaintiff was to convey to the 
defendants was incumbered by mortgage, which amounted 
at the time to about $1,700. The defendant claims that 
the plaintiff represented this mortgage to be $1,400 only; 
but he insists that he told them the true amount of the 
mortgage, and agreed to pay $300 of it himself, which was 
due at the time. The plaintiff’s equity in this land was 
estimated in this exchange as of the value of $5,000. From 
the evidence it appears that it was of very little, if any, 
value. Evidently the plaintiff supposed that the defend- 
ants were valuing this land in the exchange at about 
$5,000, and the plaintiff relied upon that fact as a safe 
margin of profit in the deal. The misrepresentation and 
fraud on which the plaintiff relies as a ground for relief 
are testified to only by himself. He testifies that the de- 
fendant Raitt, who was the agent who made the contract 
with the plaintiff, told him that the mill property was 
worth $20,000, and also told him that the mill had con- 
tinuously been operated at a profit, and that the net prof- 
its realized were about $4,000 in the last few years. Mr. 
Raitt denies that he made such statements, and testifies 
that he told the plaintiff that he (Raitt) had no personal 
knowledge in regard to the mill property; that he and his 
principal, Mr. Lyon, valued the property at $20,000 in the 
exchange in which they received it, and also told the 
plaintiff that certain men, whom he named, were familiar 
with the property, and had told him that there had been 
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profits realized in the last few years; that he considered 
those men reliable, but that the plaintiff ought to examine 
the property for himself, and might also talk with the men 
named, if he desired to do so. In some particulars, in 
which he disagrees with plaintiff, he is supported by the 
testimony of other witnesses. 

The record is a large one; there is a great amount of 
testimony, and it is impracticable to attempt, within the 
limits of this opinion, to analyze the evidence in detail. 
So far as we can see from the record of the evidence, the 
plaintiff and the principal witness, Raitt, have not pur- 
posely misstated the facts as they understood them. There- 
fore, in order to determine with any certainty the fine 
questions of fact that are at issue between these two wit- 
nesses, it would be of great advantage to hear them testify 
and to observe their demeanor and the surrounding cir- 
cumstances while they were giving their testimony. This 
advantage the trial court had. If the evidence of the wit- 

ness Raitt is to be believed as he intended it should be 
understood, no substantial misstatements of facts that 
could impose upon an intelligent man, competent to at- 
tend to his own business, was made with the purpose and 
intention of defrauding him of his property. We cannot 
say from this record that the trial court was wrong in so 
regarding this testimony. The plaintiff was not compe- 
tent to judge of the value of such property. He had made 
a few trades in land and horses, and may have had an un- 
due confidence in his ability to take care of himself. If the 
trial court is right in relying upon the evidence of Raitt, 
the plaintiff must have assumed from the appearance of 
the property, and from such statements of opinion and es- 
timates as sellers of property are justified in making and 
the law does not consider fraudulent, that the mill prop- 
erty was of much greater value than his mortgage, and 
that the party with whom he was trading considered the 
Holt county land to be of substantial value, and so the 
plaintiff estimated that he was succeeding in disposing of 
his Holt county land very favorably. Under these. cir- 
cumstances the plaintiff’s unfortunate loss is the result of 
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his cupidity, his willingness to get something for nothing, 
and his mistake in relying upon appearance and upon his. 
own judgment without sufficient investigation. Under 
these circumstances, unfortuante as it is for himself and 
his family, it does not appear that the law can afford him 
any relief. We cannot see that the decree of the district 
court is wrong, and our former judgment is therefore ad- 
hered to. 
AFFIRMED. 

Ross, J., dissenting. 

According to my understanding of the record in this. 
case, after a thorough investigation, defendants defrauded 
plaintiff out of a large amount of property which ought 
to be restored to him in a court of equity. This convic- 
tion is so clear and distinct in my own mind that I am 
unwilling to concur in the contrary opinion of the trial 
court or of the majority of this court. J therefore dis- 
sent. 


ADOLPH VOIGHT, APPELLEE, V. FERDINAND VOIGHT, 
APPELLANT. : 


FineD JUNE 23, 1914. No. 17,679. 


1. Compromise and Settlement: AcTION For CONSIDERATION. Defendant, 
who was the owner of a farm, was sued by plaintiff for labor performed 
thereon and for other considerations. An agreement was entered into,, 
by the terms of which defendant agreed to turn over to plaintiff cer- 
tain specified articles of personal property, rent his farm to plaintiff 
for a term of years at an agreed rental, and pay to plaintiff $2,000. 
in money when defendant sold said land, in consideration for which 
plaintiff was to dismiss his action against defendant. Defendant 
turned over to plaintiff the specified articles of personal property 
and put him in possession of the farm. Plaintiff dismissed his action 
against defendant. Soon thereafter defendant repudiated his agree- 
ment, refused to sell his farm, and evicted plaintiff therefrom, and 
also refused to pay the cash consideration of said agreement. Held, 
That such acts on the part of defendant rendered the cash considera- 
tion of the agreement at once due and payable. 


96 Neb. 30 
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: SUFFICIENCY oF EVIDENCE. The evidence examined, and held 
to sustain the verdict and judgment. 


2. 


APPEAL from the district court for Platte county: 
CONRAD HOLLENBECK, JUDGE. Affirmed. 


Critchfield & Rose and Albert & Wagner, for appel- 
lant. 


A. M. Post and Reeder & Lightner, contra. 


HAMRER, J. 

This case involves a controversy between three brothers. 
They were farmers and lived together. Each was beyond 
the age of 60 years. The defendant was the owner of a 
farm in Platte county. His brothers came to live with 
him on this farm. He was a bachelor. One of the broth- 
ers, Adolph, was married. He brought his wife with him 
to live on the farm. The three brothers lived together on 
the brother’s farm until shortly before the quarrel. The 
two brothers brought actions against the defendant. The 
wife of the plaintiff also brought an action against the de- 
fendant. Adolph Voight brought this action in 1908 
against Ferdinand Voight in the district court for Platte 
county, alleging that he had entered into a contract with 
the defendant by which he (Adolph) and his daughter, 
Lena Voight, and his other daughter, Annie Voight, and 
his son, Christian Voight, and his other son, Henry Voight, 
should work for the defendant on the farm then owned by 
the defendant, which was near Genoa, Nebraska; that they 
were to work for defendant as long as it was mutually 
agreeable, and that they were to receive for their labor a 
fair and just compensation; that on the 26th day of Octo- 
ber, 1908, the said defendant repudiated the said agree- 
ment, and ordered the plaintiff and his children to leave 
the place, and refused to pay any sum whatever to the said 
Adolph Voight and his children for the labor which they 
had performed; that the said Ferdinand Voight was in- 
debted to the plaintiff because of the plaintiff’s services 
and the services of his children in the sum of $9,530; that 
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Fritz Voight, one of the said brothers, brought an action 
in the district court for Platte county against the said 
Ferdinand Voight, alleging that he had worked for the 
_ defendant under an agreement that he should be paid a 

reasonable compensation for his services, and that said 
Ferdinand had failed to pay him, and that the said Fer- 
dinand Voight was indebted to him for such services in 
the sum of $7,200; that Margaret A. Voight had brought 
suit against the defendant Ferdinand in the district court 
for Platte county, in which she charged that on or about 
the 4th day of April, 1908, said Ferdinand Voight had 
made an assault upon her, and had struck her a blow with 
his fist, and had thrown her with force and violence against 
a table, and by reason of such assault the said plaintiff, 
Margaret A. Voight, had been seriously injured, and had 
been compelled to submit to a surgical operation, and had 
been confined in the hospital, and that she had suffered 
injuries to the extent of $5,000 for the assault. It was 
also charged in the said action that the said Ferdinand 
Voight had abused and vilified the plaintiff in said case 
and had called her by vulgar and abusive names; that 
after the bringing of the said cases the pastor of the said 
brothers got the parties together and compromised their 
differences; that, as a result of the compromise, the de- 
fendant gave the two brothers a lease of the farm, and 
also made a bill of sale of a considerable amount of per- 
sonal property; that the two brothers and the plaintiff’s 
wife joined in a release of all claims that they had against 
the defendant, and that pursuant to this settlement they 
entered into possession of the farm and of the personal 
- property. The parties appear to have made a settlement 
by which Ferdinand Voight promised to Adolph and Fritz 
Voight that he would rent his farm to them for five years 
at $1,000 a year, and that they might have the farm so 
long as he owned it; they to settle and to withdraw their 
suits against him. Ierdinand was to give to the brothers 
all of the personal property, including horses, cattle, hogs, 
and machinery, and also a cornfield containing from 700 to 
1,000 bushels of corn, and 60 bushels of wheat, and 600 
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pounds of flour in the mill, and was to pay the brothers 
in money $2,000 each, to Adolph Voight $2,000 and to 
Fritz Voight $2,000. The money was to be paid when he 
_ sold his farm. He was also to pay Henry Voight, the son 
of Adolph Voight, $200. Ferdinand Voight reserved to 
himself the wheat in the granary, the corn in the crib, 
the fat hogs, the buggy team with the two gray horses and 
harness, and reserved to himself three rooms in the house 
when he should come to visit. 

The instant case was brought for $2,000 promised to 
Adolph on the agreement. It was brought March 22, 1910. 
It is said that a similar suit is still pending in the district 
court for Platte county in which Fritz Voight is plaintiff 
against the defendant. It is said also that, after the pas- 
tor, Rey. Klatt, had put the agreement in writing it was 
read to the parties, and thereupon they got upon their 
knees and offered thanks to God that their difficulties 
had been settled. 

The paper prepared by the pastor was not signed, and 
the parties seem to have contemplated that other papers 
might possibly be drawn so as to put their intention in an 
improved legal form. For this purpose they met in St. 
Edward on November 12, 1908, and certain papers were 
then prepared to be signed. It is claimed by the appellee 
that the Rev. Klatt was to go with the parties to St. Ed- 
ward, but that he was prevented from doing so by Ferdi- 
nand. After the papers had been submitted, but before 
they were delivered, it is claimed by the appellee that one 
of the brothers spoke up and said that we have also got 
to have a writing, and that Ferdinand said to keep still 
about that; that, if the attorneys found out that, they 
would want a percentage, and that he would rather give 
it to the brothers than to give it to the attorneys down 
at Columbus. In any event the result was that there was 
no promise in writing to pay each of the brothers $2,000, 
as it was agreed upon, and as it had been written down 
in the unsigned agreement prepared by the Rev. Klatt. 
A lease of the farm was made, but it seems only to have 
been made for a little more than one year, instead of five. 
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The lease made was from the 11th day of November, 1908, 
until the Ist of March, 1910. There was an agreement be- 
tween all of the parties “to be good and kind to Ferdinand 
Voight, we will never make him any trouble or costs. If 
he is on the place we will board him free, and attend to his 
pony team when he is away and take good care of them 
until his return.” The lawsuits then seem to have been 
settled. A bill of sale was made by Ferdinand Voight to 
Adolph Voight for the consideration of one dollar and 
conveying to Voight five horses, one mule, a farm wagon, 
a truck wagon, a top buggy, 25 hogs, one-half interest in 
steam threshing machine, one-half interest in all farm im- 
plements on the Voight farm, and four milch cows. 

The petition in the instant case alleges that the plain- 
tiff, Adolph Voight, is the father of Emma Voight, aged 
14 years, Lena Voight, aged 16 years, Annie Voight, aged 
19 years, Christian Voight, aged 20 years, and Henry 
Voight, aged 22 years. The age of each is set forth as it 
was November 1, 1908. It is alleged that said children 
have always resided with the plaintiff and his wife, and 
that the said children and the plaintiff and his wife con- 
stituted one family; that in the month of May, 1889, at 
the special instance and request of the defendant, the 
plaintiff and his said children took up their abode with 
the defendant, and entered into his employ as farm la- 
borers with the agreement that they should labor for the 
defendant as long as it was mutually agreeable, and at the 
termination of said employment plaintiff was to be paid 
a fair, just and reasonable compensation for the labor per- 
formed by him and his said children during their minority, 
and that they continued to work for the defendant under 
the said agreement until about November 1, 1908; that on 
or about said 1st day of November, 1908, certain goods and 
chattels were turned over by said defendant to the plain- 
tiff in part payment of the work and labor so performed 
by him and his minor children as aforesaid, and on said 
day an account was stated between said plaintiff and the 
defendant of a balance still due and unpaid to the plaintiff 
for said work and labor, which was ascertained and fixed 
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at $2,000, and that the defendant then and there agreed 
to pay to the plaintiff said sum of $2,000 so found due, and 
when he should sell his farm in the western part of Platte 
county upon which the parties were then living; and he 
agreed to put said farm upon the market and sell it within 
a reasonable time thereafter; that, within a few days after 
stating said account and entcring into said agreement, the 
defendant repudiated the same and refused to sell his 
farm or to pay said sum of money; that a reasonable time 
has elapsed since stating said account and entering into 
said agreement, yet the defendant has failed and refused 
to sell his farm or to pay said amount of money, although 
payment has often been demanded, and there is due and 
owing from the defendant to the plaintiff upon said agree- 
ment and statement of account the sum of $2,000, with 
interest thereon at 7 per cent. from November 1, 1908, 
for which amount and costs the plaintiff prays judgment. 

To this pleading there was an answer in which Ferdi- 
nand Voight made a general denial. For a further answer 
he alleged that the plaintiff was his brother, and that in 
‘the year 1893 the plaintiff was homeless and without 
means of support, and that it was agreed between the 
plaintiff and the defendant that the plaintiff and his fam- 
ily should enter the defendant’s home and become members 
thereof, and should assist the defendant in his work upon 
the farm, and that the defendant was to furnish the plain- 
tiff and his family board and lodging and medical attend- 
ance and clothing; that the plaintiff and his family entered 
the defendant’s home and assisted the defendant in his 
work upon the farm, and that the defendant furnished 
them with board and lodging and clothes, and kept and 
performed all his part of the agreement, and in addition 
thereto supplied the plaintiff with money; that the same, 
with certain other considerations, exceeded in value the 
value of said services of the plaintiff and his family ren- 
dered to the defendant under said agreement; that said 
relationship continued until about the 1st of November, 
1908; that on or about the Ist day of November, 1908, a. 
controversy arose between the plaintiff and the defendant, 
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wherein the plaintiff claimed that the defendant was in- 
debted to him on account of his services on the said farm 
and on account of the services of plaintiff’s family, and 
wherein divers other claims against the defendant were 
put forward by the plaintiff; that about the 12th day of 
November, 1908, the plaintiff and the defendant had a 
full and complete settlement of all matters and differences 
and mutual claims and demands, including the subject 
matter of this suit, whereupon it was mutually agreed by 
and between. them that the defendant should transfer and 
convey to the plaintiff five head of horses, one mule, one 
farm wagon, one truck wagon, one top buggy, four milch 
cows, four calves, 25 head of hogs, one-half interest in all 
the farm implements on the defendant’s said farm, one- 
half interest in the steam threshing machine, and one-half 
of all straw and hay which the defendant had on said place 
at said date, which property was of the fair and reasonable 
- value of $3,000, and in addition the sum of $100 in cash, 
and in consideration whereof that the plaintiff should re- 
lease and acquit the defendant of all debts, dues, demands, 
and claims of every kind and character, including the sub- 
ject matter of this suit; that the defendant fully kept and 
performed all the terms and conditions of the said agree- 
ment on his part to be kept and performed, transferred 
and conveyed the said property to the plaintiff, and paid 
the plaintiff the said sum of $100, whereupon they mu- 
tually released from all debts, dues, demands, and claims 
of every kind and character by an instrument in writing 
in the words and figures following: “St. Edward, Neb. 
Noy. 12, 1908. Agreement by and between Adolph Voight, 
Henry Voight, and Christian Voight and Ferdinand 
Voight, witnesseth that all lawsuits and claims of Adolph 
Voight, Henry Voight, and Christian Voight against Fer- 
dinand Voight are hereby fully settled and satisfied, and 
that Adolph Voight, Henry Voight, and Christian Voight 
hold no claims whatever against Ferdinand Voight for any 
act or deed done or committed prior to this date. (Signed) 
Adolph Voight. Ferdinand Voight. E. E. Fellers, wit- 
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ness. Taken and acknowledged in my presence this 12th 
day of November, 1908. E. E. Fellers, Notary Public.” 

The answer alleges that the agreement is in full force 
and effect and binding upon the plaintiff and defendant. 

In the reply of Adolph Voight there is a general denial, 
except touching such matters as are alleged in the second 
amended petition. There is the admission that Ferdinand 
Voight transferred certain personal property to the plain- 
tiff and to Fritz Voight, alleged to be of the value of 
$1,000. °There is a denial that said property was received 
in satisfaction of the cause of action, or in satisfaction of 
the services rendered; that the plaintiff admits the execu- 
tion of the instrument above quoted, but denies that he 
released the defendant from the obligation of the agree- 
ment described in his said petition, alleges that he was in- 
duced to execute said instrument without any considera- 
tion, and by the fraudulent representations of the defend- 
ant; that on or about the 12th day of November, 1908, 
the defendant represented to the plaintiff that it was nec- 
essary to execute said instrument as a written memoran- 
dum of the agreement in said petition alleged, the same 
having been by defendant previously dictated to and pre- 
pared by his agent; that upon the signing, and before 
the delivery of, said instrument, the plaintiff proposed the 
execution of an additional writing evidencing the defend- 
ant’s aforesaid allegation to him, whereupon the defend- 
ant assured the plaintiff that such writing was unneces- 
sary, but that he would thereafter execute any necessary 
or appropriate memorandum of said agreement, and at 
said time again promised to keep and perform all of the 
conditions of said agreement, and that the plaintiff being 
ignorant of the legal import of such instrument, and re- 
lying upon said statement for his protection, consented 
to the delivery of said instrument. 

Upon the trial there was a verdict for the plaintiff for 
$2,235. Judgment was rendered on this verdict, and the 
defendant appeals. 

Perhaps a true construction of the contract would make 
a termination of the lease and the payment of the $2,000 
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contemporaneous acts. A careful examination of the con- 
tract, in the light of the circumstances concerning the par- 
ties, indicates that the brothers, Adolph and Fritz, were 
to have a home on the farm until it was sold, and, when 
sold, each was to have his $2,000. As soon as their right 
to a home on the farm ceased, then they would need the 
money to establish a home elsewhere. If the brothers re- 
mained on the farm as the defendant’s tenants, it might 
be unreasonable to require the defendant to pay at as early 
a date as the commencement of this suit, but, when he 
terminated the tenancy and evicted his brothers, it was 
time for him to pay. The sum of $2,000 was then due to. 
the plaintiff, and the verdict is fully sustained by the evi- 
dence. 

When a debt is in fact due (and that is so in this case), 
and it is agreed that it shall be paid upon the happening 
of a future event, and the event does not happen, it is held 
that the law implies a promise to pay within a reasonable 
time. 9 Cyc. 615; Crooker v. Holmes, 65 Me. 195, 20 Am. 
Rep. 687; Works v. Hershey, 35 Ia. 340; Nunez v. Dautel, 
19 Wall. (U. S.) 560; Hicks v. Shouse, 17 B. Mon. (Ky.) 
483; Randall v. Johnson, 59 Miss. 317, 42 Am. Rep. 365; 
Button v. Higgins, 5 Colo. App. 167. The defendant had 
no right to oust his brother from the home he had so long 
occupied without giving him the money which he honestly 
owed him, so that he might provice a shelter for his fam- 
ily elsewhere. It was reasonable to contemplate that it 
was in the minds of the parties that the money should be 
due and payable in case of eviction. When the defendant 
refuses to keep his contract and puts his brother out of pos- 
session, he should be made to pay. 

Parol evidence explanatory of the contract was prop- 
erly received under all the circumstances of the transac- 
tion. Barnett v. Pratt, 87 Neb. 349; Fire Insurance Ass’n 
v. Wickham; 141 U. S. 564; Komp v. Raymond, 175 N. Y. 
102. 

The consideration for the alleged agreement may be 
shown to include other matters as a part thereof, if the 
same is not inconsistent therewith. 17 Cyc. 638, 648, and 
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citations. Wolf v. Haslach, 65 Neb. 303; Andrews v. 
Brewster, 124 N. Y. 483. 

We have carefully read the evidence, and have also 
studied the instructions. We are unable to find any sub- 
‘ stantial error. 

The judgment of the district court is right, and it is 
AFFIRMED. 
SEDGWICK, J., not sitting. 


Mary M. Bowrer, APPELLANT, V. MANSELL DAVis ET AL, 
APPELLEES. 


FILep JuLy 11, 1914. No. 17,222. 


Rehearing of case reported in 94 Neb. 367. Former 
judgment adhered to. 


Per CURIAM. 


On rehearing, our judgment (94 Neb. 367) is adhered 
to. 


HAMER, J., dissenting. 

I regret that I feel obliged to dissent from the majority 
opinion which, adhered to by the court’s present action, 
becomes ‘Bohrer v. Davis, 94 Neb. 367. Mary M. Bohrer 
brought an action in the district court for Greeley county 
against Mansell Davis and other defendants. There was a 
decree for the defendants, and the plaintiff appeals. The- 
defendant Mansell Davis was the brother of decedent, An- 
sel A. Davis, who was also called Abner Davis. Anna 
Davis was the widow of Ansel A. Davis. Other defend- 
ants are the children of the brother of Ansel A. Davis. 
This brother is deceased. His name was Orsell Davis. 
Mary R. Davis is the wife of the defendant, Mansell Davis. 
When Ansel A. Davis died, March 3, 1892, he owned 160 
acres of land. He had no children, no father, and no 
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mother, and died intestate. There was a mortgage of 
. $1,000 on the land. The widow of Ansel A. Davis, Anna 
Davis, made application to the county court under the 
statute known as the “Baker decedent law.” The county 
court caused the land to be appraised under the applica- 
tion, and it was found to be worth $2,000, and was as- 
signed to the widow as her homestead in fee. The purpose 
of this proceeding was doubtless to give her title to the 
land in fee. She was the widow of Ansel A. Davis when 
she died in February, 1906. This action was commenced 
by the plaintiff in 1910. The purpose of this action is to 
quiet the title in Mary M. Bohrer to 80 acres of the origi- 
nal 160. The widow understood at the time, and probably 
everybody else did, that she had a good title to the whole 
quarter section. To pay off the mortgage she sold the 
80 acres in controversy to the plaintiff for $1,000, and exe- 
cuted and delivered to her a warranty deed for the 80-acre 
tract that she bought. Anna Davis executed and deliv- 
ered the warranty deed to the plaintiff in December, 1902. 
When the plaintiff received this deed she received it with 
notice of the fact that the said Anna Davis was the right- 
ful occupant of the premises and was then claiming to own - 
the same. Anna Davis had been in possession of the prem- 
ises with her rights undisputed for the period of about 10 
years. The action was not brought by the plaintiff until 
in 1910. A period of 17 or 18 years elapsed during which 
the title to the widow, Anna Davis, and her grantee was 
unassailed, as also their right of possession. 

It may be admitted that the plaintiff’s grantor had a 
life estate in the premises. She had it under the law and 
without effort, but the fact need not have prevented her 
from taking possession and holding possession under any 
other meritorious claim of right, if she had it. And with- 
out any claim of right she might have taken possession. If 
she was the possessor of different claims, she had a right 
to prefer the one she liked best, and to risk her case on 
that one. She also had a right to present all her claims 
and to get out of them their full value. ‘ She also was 
permitted to assert her alleged right to the title and own- 
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ership without any actual right to assert. She was free to: 
be wrong. Acquiring title by adverse possession contem- 
plates that such possession continuously asserted and 
maintained without interruption for the period of 10 years 
from the time it begins will be deemed rightful, however 
wrongful and unfounded it may have actually been at the 
commencement. Then, what was there to prevent her 
from saying: “(1) I rely upon ‘Baker’s decedent law’ 
and the proceeding under it; (2) I rely upon the fact that 
no one attempted to disturb me for 10 years from the time 
I began to claim possession; (3) the statute began to run 
as against the remaindermen (a) as soon as I began to 
claim the right of possession by whatever authority I 
claimed it, or without any authority, (b) and the remain- 
dermen were bound to assert and establish their rights 
to a judgment of the court, and within ten years from the 
time such action could have been lawfully commenced by 
them to protect their interest as remaindermen.” 

When the plaintiff began her action to quiet title, she 
and her grantor had been in the undisturbed possession 
of the premises for 17 or 18 years. Was there anything 
which compelled the plaintiff to take notice that the de- 
fendants had rights in these premises which she was bound. 
to recognize? Did the widow have any less rights with 
which to maintain her possession because of the one un- 
disputed right which she had—that of a life estate? 

One may be estopped when he acts in the light of the 
actual facts. The first principle of estoppel is that the per- 
son estopped shall understand the relation of his conduct 
touching the matter concerning which he is estopped. Es- 
toppel cannot possibly apply to the plaintiff in this case, 
because at the time the 80-acre tract was sold to pay the 
mortgage of $1,000 everybody supposed that the land be- 
longed to the widow, and all parties acted under the Baker 
decedent law. The widow was in possession of the land 
under a judgment of the county court. ‘It is immaterial 
that the Baker decedent law was unconstitutional and 
void. The widow was rightfully entitled under the law 
to a life estate in the property. But she was not compelled 
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to rely upon that alone. If without any right of that 
kind she had remained in the undisturbed possession of 
the land for 10 years asserting her title to the fee, that 
would have been sufficient. She and her grantee held pos- 
session for 17 or 18 years, and she was all the time claim- 
ing to own the fee. 

John K. Bohrer, the husband of plaintiff, testified that 
he knew Mansell Davis; that he knew the Ansel Davis 
homestead. “Well, I met him in the road, and I told him 
I had been talking to Tom, that was her son, and old 
Annie herself, we always called her old Annie, talking 
about buying that land, ‘Well,’ he says, “f you buy it it 
would help her out on that mortgage” That’s why they 
wanted to sell it for to redeem and release that mortgage 
on that eighty. Q. You may state, Mr. Bohrer, what was 
the first thing you did with this land after this deed was 
procured; what was the first work you did on the land? 
A. Repaired up what little fence there was there and put 
some new fence on. Q. About when was that? A. That 
was in the spring of 1893.” 

Mansell Davis advised the purchase of the land by Mrs. 
Bohrer, because “it would help her out on that mortgage,” 
meaning thereby that it would enable Anna Davis to pay 
off the mortgage. He knew that the purchase was being 
made. He knew that Anna Davis was selling that land 
herself, and as her own land, so that she would have the 
remainder of the tract free from debt. He knew that the 
fence was built, the well dug,.the windmill put up, and 
other improvements made, such as one does not make on 
land where his possession is only temporary. Mrs. Bohrer 
put her deed on record. It was notice to the Davis broth- 
ers that she owned the land that Mrs. Anna Davis had 
sold to her. 

The deed made by Anna Davis to Mary M. Bohrer re- 
cites that Anna Davis is a widow. The deed is dated De- 
cember 26, 1892. It was acknowledged on the same day. 
The mortgages to the Lombard Investment Company were 
two. One of them was for $125.02, and the other for 
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$1,000. The money was used toward the payment of these 
mortgages. 

In Hobson v. Huxtable, 79 Neb. 340, it is said in para- 
graphs three and four of the syllabus: ‘“(3) The heirs 
aforesaid may, during the life estate, maintain an action 
under sections 57-59, ch. 73, Comp. St. 1905, for the pur- 
pose of quieting their title or removing a cloud there 
from.” “(4) If a remainderman, not being under any 
legal disability, fails for 10 years after his cause of action 
accrues to commence his suit, he is barred by the statute. 
of limitations from maintaining his action to quiet title, 
and the fact that a remainderman owning an undivided 
interest in real estate may be under a legal disability will 
not toll the statute as to the other remaindermen not with- 
in the exception.” It is said in the body of the opinion: 
“Tt is asserted that an action to quiet title cannot be main- 
tained by the heirs during the lifetime of the surviving 
spouse. Our statutes plainly give the right. Comp. St. 
1905, ch. 78, secs. 57-59. Section 59 is surplusage unless 
it extends that right to the remainderman: ‘Any person 
or persons having an interest in remainders or reversion in 
real estate shall be entitled to all the rights and benefits 
of this act.’” This court held the action could be main- 
tained before the surviving spouse departs this life. 
Holmes v. Mason, 80 Neb. 448. It also held in said case 
that the statute of limitations bars that right unless ex- 
ercised within 10 years of the time the cause of action 
accrues; the heirs being adults. If the defendants were 
adults at the time the plaintiff’s grantor set up her claim 
to the homestead, they had the right to commence an ac- 
tion for the protection of their interests. While it might 
be true that they could bring no action for the possession 
of the property while the plaintiff’s grantor owned a life 
estate therein by reason of her survivorship, yet there is 
‘a distinction made between the two kinds of actions, the 
one for possession and the other to quiet title. The latter 
they could bring. The remainderman has a right which 
he may protect as soon as it exists. It is enough that he 
is a@ remainderman. The grantor and the plaintiff to- 
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gether occupied the land 17 or 18 years under the claim 
that they held the legal title. It was for the remainder- 
men to defend themselves against this claim of legal title. 
If they failed to do so for more than 10 years after their 
rights accrued, then they are barred. This doctrine is ig- 
nored by the majority opinion. 

If the plaintiff’s grantor, Anna Davis, asserted that she 
was the owner of the property and claimed the property 
as her own by title ever so inadequate, the statute of limi- 
tations began to run at that time. It should not be forgot- 
ten that she did have possession and that she was claiming 
a title in fee. Mansell Davis was not estopped because of 
his conversation with the plaintiff’s husband, because what. 
he did was done without knowledge touching the subject. 
Mansell Davis thought the widow owned the land. The 
brothers of Ansel A. Davis were possible heirs of Ansel A. 
Davis. When Anna Davis asserted title to the property, 
claimed to own the fee, then they were bound to protect 
their inheritance or to lose it by reason of the asserted 
rights of the widow and the statute of limitations. Al- 
though she actually got no legal title by the proceedings 
under the “Baker decedent law,” yet she claimed the legal 
title by that act and she published it to the world. She 
also made a long struggle to redeem the land from tax 
liens. She did it as owner of the fee. She also sold half of 
the land and conveyed it by warranty deed to-the pur- 
chaser, Mrs. Bohrer. She did this as the owner of the fee, 
and Mrs. Bohrer was put in possession. Anna Davis also 
paid off the mortgage and put it on record as evidence of 
the fact that her title was cleared up. After she paid off 
the mortgage she went right along living on the remaining 
80 acres, improving it and asserting her ownership over it. 
The Davis brothers stood by and saw her make this strug-. 
gle. She spent her money and her time in this litigation, 
and these brothers let her proceed. Mansell Davis talked 
it over with plaintiff’s husband as a good ig to do on 
the widow’s account. 

The brothers, Mansell Davis and Orsell Davis, were 
adults, and the statute began to run as to them when- 
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ever Ansel A. Davis died. They had the right immediately 
to protect their ownership by commencing an action to 
quiet title. 

It is my contention that, Anna Davis being shown by 
the evidence to have claimed the ownership in fee of the 
land, and to have taken possession immediately after her 
husband’s death and to have continued in such possession 
along with her grantee under such claim of ownership for 
a period exceeding 10 years, the statute of limitations 
must run in her favor and in favor of her grantee, Mrs. 
Bohrer, and against all the heirs who are adults. And, 
where she claimed the right of possession and ownership 
as against all the world, it was not for another to put into 
her mouth, against her will, a claim for a less interest in 
the land than that which she alleged. 

In Hall v. Hooper, 47 Neb. 111, there were remainder- 
‘men to follow after a life estate, the tenant of which was 
not a party to the suit. There was a void foreclosure. 
‘The purchaser entered into actual possession under the 
‘sale taken in the foreclosure case. The foreclosure was 
void. “The proof showed that the proceedings were void 
cas to the life tenant as well as to the plaintiffs. Held, 
‘That the mortgagee’s possession was adverse to the plain- 
tiffs, and not merely for the life estate.’ In the body of 
the opinion it is said: “The statute does begin to run 
-after the debt matures from the time the mortgagee en- 
‘ters into open, notorious, and actual possession under 
claim of ownership. * * * Anonymous, 3 Atk. (Eng.) 
318; Deater v. Arnold, 1 Sumn. (U. 8.) 109; Knowlton vw. 
Walker, 13 Wis. 295 (*264); Montgomery v. Chadwick, 
Ja. 114. The action was therefore barred whether the 
four or the ten-year statute applies, and the defendant 
‘pleaded the bar. * * * We have already held that 
-uuder our law this action may be maintained by a remain- 
derman during the term of a tenant for life. * * #* 
Everything shows that Hooper’s possession has been under 
a claim derived from the foreclosure, and not as life ten- 
ant. * * * The plaintiffs are not entitled to relief 
against it (the mortgage) as against the-mortgagee, in pos- 
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session wider a void foreclosure sale, without offering to 
redeem. They have not so offered, and, their right to re- 
«leem being barred by the statute of limitations, we cannot 
now permit an amendment for that purpose.” The effect 
was to hold that the statute of limitations applied. Ap 
plying the rule laid down in that case to the instant case, 
the defendants are beaten by the adverse possession of 
Anna Davis and her assertion of ownership, coupled with 
that of her grantee, Mrs. Bohrer. 

In Holmes v. Mason, supra, the plaintiff commenced an 
action to quiet the title. There was an answer by Nancy 
E. Mason claiming a life estate in the land and possession 
during the remainder of her natural life. The other de- 
fendants filed cross-petitions alleging ownership in fee sub- 
ject to the life estate of their codefendant, and prayed for 
a decree quieting their title. The result was a judgment 
by which the plaintiff was given the life estate of the first- 
named defendant; the other defendants were adjudged to 
be the owners of the fee; their title was quieted, and they 
were awarded possession after the extingwishment of the 
life estate. The plaintiff appealed. William B. Mason 
died intestate in Harlan county on the 20th day of Octo- 
ber, 1881. After his death his widow was appointed ad- 
ministratrix of his estate, and in September, 1882, she ap- 
plied to the district court for a license to sell all 
the real estate for the payment of the debts of 
the intestate. A license was granted, and she sold 
jt. Deeds were made to the purchaser.. When the action 
was commenced from which the appeal was prosecuted, 
three of the defendants, Ida E. Rowley, Henry L. Mason 
and Effie I. Harroun, were more than 10 years past their 
majority, while the other defendants, when their cross-pe- 
titions were filed, were a little less than 10 years past that 
age. The plaintiff’s first contention was that the bar of 
the statute was complete as to these defendants who were: 
more than 10 years past their majority when the action 
was commenced. The trial court held that the plaintiff 


was the owner of the life estate of the defendant Nancy E. 
96 Neb. 31 : 
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Mason. This court held that, as no complaint had been 
made as to the correctness of that part of the decree, it 
followed that as against him a possessory action could 
not be maintained; that the “defendants were compelled 
to proceed, if at all, under the provisions of section 59 to 
have their remainder established and their title thereto 
quieted.” This court held: “The statute of limitations 
as to each of the several defendants commenced to run 
when he arrived at his majority. So as to the defendants 
who were more than 10 years past their majority at the 
time this action was commenced, the bar of the statute 
of limitations was complete. Therefore, so much of the 
decree of the trial court as granted any relief to those de- 
fendants was erroneous. As to them the action should 
have been dismissed, and the title to three-fifths of the 
land in controversy should have been quieted in the plain- 
tiff’—citing Foree v. Stubbs, 41 Neb. 271; Hall v. Hooper, 
47 Neb. 111; First Nat. Bank v. Pilger, T8 Neb. 168; 
Lyons v. Carr, TT Neb. 883; Hobson v. Huxtable, 79 Neb. 
334. Because of the statute of limitations this court then 
reversed so much of the judgment of the district court as 
granted any relief to the defendants who were 10 years 
past their majority. In this kind of a case a claim of 
right of Mrs. Davis must be based upon her conception of 
its magnitude, and not upon the actual fact, and she can- 
not be restricted by the court and by her adversary to a 
less claim than that of ownership if she is in possession 
under a claim of ownership and asserts her exclusive right 
to the fee title. And whatever right she obtained by rea- 
son of her assertion of title was conveyed to her grantee 
when she made and delivered the deed. 

In the former opinion in this case (94 Neb. 367), it is 
said to be “a general rule, well supported both by rea- 
son and authority, that no one can be in default in not 
bringing an action which it was impossible for him to 
have maintained if brought, and that no statute of limi- 
tations can commence running until the period arrives 
when the person claiming title or right of possession can 
successfully vindicate his claim and right by some appro- 
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priate action.” The opinion leaves out of the case a dis- 
cussion of the duty of the remainderman in relation to 
the application of the statute of limitations. 

If the heirs neglect to assert their rights within 10 years 
after attaining their majority, then the court may not 
hear them. If the doctrine in Holmes v. Mason, supra, is 
to be applied to the instant case, then the plaintiff should 
have judgment quieting the title to the land claimed by 
her, except as to such heirs as had not attained their ma- 
jority at the expiration of 10 years from the time the ad- 
verse possession of Anna Davis began, commencing with 
her assertion of ownership of the fee title and possession 
of the premises. 

As I understand it, the syllabus adopted in the original 
. case (Bohrer v. Davis, 94 Neb. 367), and consisting of 
three paragraphs, avoids in the first paragraph the state- 
ment of any legal principle presented for the considera- 
tion of this court or in any way before it, while the second 
paragraph attempts to decide something not before the 
court, and the third paragraph asserts an erroneous and 
unjustifiable conclusion against Mansell Dayis and estops 
him because he talked in the dark about a subject of which 
he knew nothing. The criticism seems to be invited by an 
inspection of the paragraphs, the last of which an- 
nounces estoppel of one who spoke supposing he knew 
the facts when he was ignorant of them, the second of 
which announces that a remainderman cannot enforce a 
forfeiture of a life estate where the life tenant has con- 
veyed her rights to the grantee, a matter not sought to be 
questioned, and the first of which alleges that the remain- 
derman has no right of possession until the particular es- 
tate is terminated, and no right of action depending upon 
the right of possession until entitled to possession, when 
the real question was whether the remainderman was 
obliged to protect his title by an action against one in 
adverse possession under a claim of absolute ownership 
of the title in fee in order to prevent the running of the 
statute of limitations, so as to be a bar to his rights as a 
remainderman. 
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EvucGrne VAN HOVE, APPELLANT, V. MARIA LEONIA VAN 
HOVE ET AL., APPELLEES. 


Finep Juty 11, 1914. No. 17,254, 


Rehearing of case reported in 94 Neb. 575. Judgment 
of affirmance adhered to. 


Per CURIAM. 


On rehearing, our judgment (94 Neb. 575) is adhered 
to. ; 


Letron, J., dissenting. 

One of the main points urged in this case is not men- 
tioned in the opinion. It is that Eugene Van Hove was le- 
gitimated in Belgium under the laws of that country and 
that this fixed his status and his right to inherit. In 1 
Wharton, Conflict of Laws (3d ed.) ch. 5, the subject of 
legitimation is exhaustively discussed, and it is shown that 
if, by the law of the country where the father is domiciled, 
and the marriage takes place, the subsequent marriage of 
the parents of an illegitimate child has a legitimatizing 
effect upon the child, this fixes his status, and this status 
is not lost by the subsequent removal of the parents and 
child to another state. 

Articles 331, 333 of Livre I, Titre VII, ch. 3, Civil Code 
of Belgium provides: “Art. 331. Children born out of 
wedlock, other than those born of incestuous or adulter- 
ous communion, may be legitimated by the subsequent mar- 
riage of their father and mother, when these have legally 
recognized them before their marriage, or shall recognize 
them in the act of marriage.” 

“Art. 333. Children legitimated by subsequent mar- 
riage have the same rights as if they were born from that 
mnarriage.” 

The duly authenticated record of the marriage in Bel- 
gium of August Van Hove and Maria Leonia Audenaert 
introduced by defendants themselves recites: “The above 
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named husband and wife agreed taking as their lawful chil- 
dren, and to recogmze them as such: Eugene Audenaert, 
born at Sinay the 9th of March, 1880, Joanna Audenaert, 
born at Lokeren the 29th of September, 1882, and Maria 
Audenaert, born at Antwerp the 2d day of July, 1885.” 

In my judgment this settled the status of Eugene Auden- 
aert Van Hove both in Belgium and. in this country, and 
the oral testimony of his mother, 30 years afterwards, 
when the father was dead, when the son’s conduct had 
estranged her, and when it was to her financial advan- 
tage to deny his paternity, should not be received in the 
attempt to impeach the legal effect of their solemn act, by 
denying that August Van Hove was the father of the 
plaintiff. 

I therefore dissent from the judgment of the majority. 


RoMa LOvE, APPELLANT, Vv. Howard C. Park ET AL., 
APPELLEES. 


Fitep Juny 11, 1914. No. 17,556. 


OPINION on motion for rehearing of case reported in 95 
Neb. 729. Rehearing denied. 


Per CURIAM. 


The brief upon the motion for rehearing urges that a 
surety can only be held to the letter of his con- 
tract, and that, not being liable for the debt itself, no 
equity can arise against the surety requiring him to pay 
the debt in order to insist upon his legal rights as a 
surety. There is, of course, no doubt about this proposi- 
tion of law. The authorities seem to be unanimous, and 
are quite fully cited and clearly stated in the brief. It 
follows that, if the plaintiff, Roma Love, was a purety. only, 
our decision is wrong. 

It does not seem that she can claim to be, strictly speak- 
ing, a mere surety in this action. The contract is not in 
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form a contract of suretyship, but is a pledge of personal 
property. The stock which was pledged was issued to this 
plaintiff in her name. She indorsed her name upon the 
back in blank, thus making it partake of the character of 
negotiable paper, and placed it in the hands of her brother- 
in-law to be used by him as a pledge for collateral se- 
curity. She testified that his agreement with her strictly 
was that he should pledge it only for the $2,500 which he 
expected to borrow, and not for his then existing liability 
to the bank. The trial court correctly found that this 
contention of hers was true. She did not, however, notify 
Mr. Park of this limitation on the power of her brother- 
in-law. Under these circumstances, Mr. Park had the 
same right in the pledge as though it had in fact been 
the property of the pledgor. He was an innocent holder 
of the pledge in good faith, and cannot be compelled in 
equity to resign the pledge without the payment of his 
claim which it was given to secure. 
The motion for rehearing is 
OVERRULED. 


ALFRED IX. NELSON, APPELLANT, V. AUGUST REICK ET AL, 
APPELLEES. 


FILep Juuy 11, 1914. No. 17,465. 


1. Injunction: PLEADING AND PROooF: SuFFICIENCY. ‘The issues and evi- 
dence are examined, and found not sufficient to sustain the decree of 
the trial court. 


to 


Highways: DrpicaTion. A public road was established along and on 
a certain half-section line. A portion of the traveling public followed 
along and near the line designated in the establishment of the high- 
way, but not directly upon the line, and, as the adjacent land was 
not inclosed nor cultivated, a portion of the travel left the half-mile 
section line and passed diagonally over the adjacent land. Some nine 
or ten years before the trial the then owner of the land constructed 
a fence along and near the then traveled road, but at a greater dis-. 
tance from the half-section line than one-half the width of a publie 
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road. There was no other evidence of an intention on the part of the 
owner of the land to dedicate to the publie all the land between his 
fence and half-section line; the use of the roadway being only per- 
missive. Held, not sufficient to prove a dedication. 


APPEAL from the district court for Boone county: 
Grorce H. THomas, JUDGE. Reversed with directions. 


Albert € Wagner and H. C. Vail, for appellant. 
C. HE. Spear and F. J. Mack, contra. 


REESE, ©. J. 
This action is for an injunction to restrain the defend- 
ant, the road district overseer, from tearing down and 

destroying plaintifi’s fence erected on or near the east line 
of his land, which is the southwest quarter of section 23, 
township 20 north, of range 8, in Boone county. It is al- 
leged in the petition that plaintiff and his grantors have 
been in possession of said premises for more than 20 years 
prior to the commencement of the suit; that the public 
has traveled over and across plaintiff’s said land on or 
near the east line thereof, and are using the same as and 
for a wagon road; that plaintiff fenced his said premises 
at or near the east line thereof; that some one entered the 
_ premises and cut down and destroyed his said fence; that 
defendant, as road overseer in the district in which the 
land is situated, threatens to tear down and destroy any 
fence that may be constructed along the said east line of 
plaintiff’s land, and threatens to open up and work a pub- 
lic highway over and across the same at or near said line, 
notwithstanding the fact that no legal highway has ever 
been established there; and that said overseer will do so 
unless restrained, whereby plaintiff will be damaged, ete. 
The prayer is of the ordinary form for injunction. The 
defendant filed no answer, but made default. 

A number of other persons, owners of lands abutting on 
and. nearby the line of the alleged road in question, ap- 
plied to the court for leave to intervene in the cause as 
defendants, and, having received permission so to do, filed 
their joint answer and cross-petition, in which it is al- 
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leged that for more than 20 years last past the strip of 
land in question has been a public highway; that they 
each are the owners of lands abutting thereon, and use the 
said road for the purposes of ingress and egress to and 
from their said lands; and that the closing of said road 
will work irreparable injury to them. There is no other 
issue presented in the cross-petition. The plaintiff replied 
by a general denial, except the admission that the road: 
overseer had not answered. The cause was tried to the 
court, the trial resulting in a decree in favor of the de- 
fendants, and dissolution of the injunction. Plaintiff ap- 
peals. 

We have carefully read the pleadings, bill of exceptions, 
abstract, and briefs, and are persuaded that, in part, the 
evidence does not sustain the findings and decree of the 
district court. 

It appears that some 25 years ago a county road was 
duly established on and along the half-section line be- 
tween the southwest quarter of section 23 (now owned by 
plaintiff) and the southeast quarter of the same section, 
owned by another; that the lands at that time were unoc- 
cupied and uncultivated; and that, while the general di- 
rection of the established road was followed by a part of 
the public, yet a great portion of the public in passing 
over that part of the country paid little attention to the 
exact line of the road, and often deviated a considerable 
distance froin the line and passed over the adjoining land, 
diagonally crossing the tract now owned by plaintiff. The 
true line of the roadway has been followed by a portion 
of the public, but, in fact, little attention was paid to the 
exact location of the road. At one time a fence was con- 
structed by the then owner of the land, which now belongs 
to plaintiff, and which fence seems to have been con- 
structed with reference to the then traveled road; but we: 
find no sufficient evidence that there was any intention on 
the part of the owner to dedicate all the land between 
his fence and the half-section line to the public. The 
fence was constructed some nine or ten years before the 
trial, but had been removed by plaintiff about one year 
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before the trial." A considerable part of the testimony 
dears upon the time of its construction and its relation 
to the then traveled road, which, as we view the case, is of 
minor importance. Prior to the commencement of this 
suit, plaintiff commenced the construction of another 
fence, having reference to the half-section line upon which 
the road had been legally established, leaving half the 
width of the established road, but which impinged upon 
the traveled roadway. A preliminary injunction was is- 
sued enjoining the defendant, the road overseer, from mo- 
lesting the “new” fence. Should the road be held to have 
been established, either by use or dedication, as now trav- 
eled, it would, to some extent at least, result in a prac- 
tical abandonment of the established road, and cut from 
plaintiff’s land a wedge-shaped strip, thus depriving him 
of his property. Under the evidence in this case, we do 
not think this should be done. It is within the common 
knowledge of all the earlier settlers of this state that, until 
wild lands were inclosed by some method known to the 
law, the traveling public paid little heed to “laid out” 
roads. This seems to have been the case with the road 
in question. But as land has become more valuable, the 
landowners, by common consent and legal right, are culti- 
vating and improving to their lines, preserving, of course, 
the legitimate rights of the public in its established roads. 
It requires more than a passive permission to have the ef- 
-fect of a dedication and surrender of a private right to 
public use of one’s property. The highway is where it was 
Jegally established, and slight deviations from the true line 
will not have the effect of an abandonment thereof and the 
establishment of a highway nearby, unless more is shown 
in the way of physical conditions or longer continued use 
than in this case. The legal highway is on the half-section 
line where the road was established, and plaintiff has the 
right to inclose his land to the margin of such highway. 
The decree of the district court is reversed and the cause 
is remanded to that court, with directions to enter a de- 
cree reinstating the injunction, rendering it perpetual. 
REVERSED. 
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HIRAM FE. WALDO, APPELLEE, V. CHARLES W. LOCKARD- 
ET AL., APPELLANTS. 


FiLep JuLy 11, 1914. No. 17,486. 


1. Specific Performance: ExcHANGE OF PrRoPERTIES. In an action for 
the specifie performance of a contract for the exchange of real estate 
and personal property, where plaintiff had performed the contract 
on his part, and defendant had partly performed the same on his 
part, the fact that the part which he was to perform, but refused 
to do, consisted of the mutual invoice of a stock of goods, lumber and 
coal would not of itself deprive plaintiff of the right to a decree of 
specific performance. 


Where a substantial compliance with a contract for the 
exchange of real estate and personal property had been made by both 
parties to the contract, it is within the jurisdiction and power of a 
court of equity to decree the completion of such contract by a decree 
for specific performance. 


The written memorandum of a contract contained no pro- 
vision that the deeds to the land involved in the litigation should 
be subject to certain mortgages on each party’s land, and the 
parties thereafter met, and, in the presence of each other, dictated 
to a serivener the deeds to be executed, and executed them accord- 
ingly, leaving them with a third party in escrow for delivery upon 
the completion of the invoice and delivery of the property to be in- 
voiced, the same being in furtherance of the contract of exchange. 
The fact that the liens upon the land, excepted in the deeds, were 
not referred to in the written contract will not, in the absence of 
fraud or mistake, avail defendant as a defense to an action for specific 
performance. 


APPEAL from the district court for Wheeler county : 
JAMES R. HANNA, Judes. Affirmed. 


Albert &€ Wagner and A. L. Bishop, for appellants. 
H.C. Vail and J. R. Swain, contra. 


ReEgEssE, C. J. 

This is an action for the specific performance of the 
exchange of properties between plaintiff and defendant. 
The pleadings are of considerable length, and we will make 
no effort to set them out in full. A written memorandum 
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of an agreement was entered into between the parties, as 
follows: 

“Agreement. Sale of Real Estate. This indenture made 
this 9th day of September, 1910, by and between C. W. 
Lockard, party of the first part, and H. E. Waldo, party 
of the second part, witnesseth: That the party of the first 
part has this day sold to the party of the second part the 
following described real estate, to wit, described in Memo 
B herewith attached, together with all appurtenances 
thereto attached, for which the party of the second part 
agrees to pay the sum of one dollar and other consideration 
described in Memo A herewith attached. The party of the 
first part is to furnish a warranty deed, a good and suffi- 
cient abstract of title, pay all taxes assessed against said 
land, and will give possession according to Memo B. In 
testimony whereof, the parties aforesaid have subscribed. 
their names to (the date) above mentioned. C. W. Lock- 
ard, H. E. Waldo. Witness, Fred A. Cuscaden. 

“Memo B. It is agreed that in invoicing each party 
choose an invoicer and all questions of unmarked goods to 
be left to said appraisers. Bldgs. 2 lots, 7 and 8 and 10 
and lots 5-6 in block 8—6000.00. W back lots—100.00. 
Lumber at invoice price. General merchandise at invoice 
price. Hardware at invoice price, freight added. Coal 
at invoice price. Possession of property to pass at invoice 
time, not earlier than Oct. 10, 1910, or soon thereafter. 
Waldo agrees to furnish relinquishment, in case he can- 
not, then he agrees to pay $2,500 forfeit to C. W. Lockard. 
I agree to this stated inventory. H. E. Waldo. Witness, 
Fred A. Cuscaden. 

“Memo A. 2 sec. of land 1 deed as follows, Sec. 25-22-9, 
1 relinquishment, 8. 4%, S. Y, See. 18, N. 14, Sec. 24 and 
S. E. 14 See. 24, all in 22, 9; 4 head horses, 2 brood mares, 
2 mare colts, 10 head young cows, harness, all machinery 
belonging to place, consisting of 2 mowers, 2 rakes, 1 
sweep, 1 stacker, 1 riding cultivator, 1 walking cultivator, 
2 disks, 1 harrow, 1 wagon, 2 hayracks, feed grinder, small 
forge, also all of the hay except 10 ton, and all my share 
of the corn, except 500 bu. to be husked by Waldo, C.. W. 
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Lockard to deliver share of corn on school section to 
lessee (1/3) of crop. C. W. Lockard.” 

A short time after signing of the agreement, the par- 
ties agreed to execute deeds and leave them in escrow with 
the Ericson State Bank, to be delivered by the bank to the 
proper grantees upon the completion of the invoice and 
delivery of the personal property. The deeds were accord- 
ingly executed September 26, 1910. It is alleged that 
plaintiff has performed .all the conditions on his part to 
be performed, including the release of the homestead of 
640 acres of land, and the filing thereon by defendant; 
that he caused his deed, together with the personal prop- 
erty mentioned in the contract, to be tendered to defend- 
ant, and demanded an invoice and a like transfer by de- 
fendant, but that his demand was refused. The prayer of 
the petition is for specific performance of the contract. 

Defendant answered denying all unadmitted allega- 
tions of the petition; admitting the execution of the agree- 
ment for the exchange of properties, that plaintiff pro- 
cured a relinquishment of the homestead entry of 640 
acres of land, and defendant filed his homestead entry 
thereon, that the deeds were executed as alleged and placed 
with the Ericson State Bank to be held subject to the 
orders of the parties; alleging that defendant Mary C. 
Lockard executed the deed signed by her without any con- 
sideration therefor, that lots 7 and 8, in block 8, in Eric- 
son, are and were the family homestead of defendants, 
and the deed therefore is, for that reason, void, and that 
the said agreement for the exchange was not signed by her. 
A trial was had to the district court, which resulted in a 
number of special findings, all of which are in favor of 
plaintiff, followed by a decree for specific performance. 
Defendants appeal. 

It is not deemed necessary to set out the findings and 
decree at length, as it would extend this opinion beyond 
the usual and necessary limits. Among other things, it 
is ordered that the personal property be invoiced and the 
invoice returned into court within 30 days, which, it is 
claimed. is unusual and beyond the power of the court. 
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Other provisions and findings of the decree are objected 
to, which will be briefly noticed. It is contended by appel- 
lants that “the contract shown by the evidence is not suffi- 
ciently definite and certain to sustain the decree,” and 6 
Pomeroy, Equity Jurisprudence (3d ed.) sec. 746, is 
quoted to the effect that “for specific performance is re- 
quired that degree of certainty and definiteness which 
leaves in the mind of the chancellor or court no reasonable 
doubt as to what the parties intended, and no reasonable 
doubt of the specific thing equity is to compel done.” So 
far as this proposition is concerned, there is-no specific 
stock on plaintiff’s then farm particularly described ; but 
the evidence of plaintiff is to the effect that the stock on 
the farm was known by defendant, and the number of 
head of horses and cattle specified in the contract, and of 
the known quality, were left upon the farm when plain- 
tiff was ready to surrender possession and when he actu- 
ally removed therefrom, so that in that regard plaintiff 
complied with his contract. It is true that the defend- 
ant’s stock of goods and other persoual property in and 
about his store, lumber and coal yards were not invoiced ; 
but the stocks were particularly named, and the quantity 
of each were to be subject to invoice for the purpose of 
ascertaining the value, the surplus of value, if any, to be 
paid for by plaintiff, and, if the invoice fell short of the 
agreed value, the deficiency to be made up -by defendant. 
The contract was entered into the 9th day of September,, 
1910. The method of making the invoice was agreed to, 
and it was stipulated that the possession was to pass upon. 
the completion of the invoice, not earlier than October 
10 of the same year. The value of the real estate of both 
parties was agreed upon. Plaintiff agreed to release to 
defendant his homestead entry on 640 acres of land, the 
same to be taken by defendant, and to deed to him a section 
of land to which he held the title. Plaintiff duly released 
his homestead entry, and defendant filed thereon, and, so 
far as is shown by the record, still holds his homestead 
right to the land. The deeds were subsequently executed, 
leaving blanks for the statement of the consideration to be 
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filled in after the completion of the invoice, both parties 
being present at the notary’s office when the deeds were 
written, and each signed and acknowledged before the no- 
tary (each party and his wife signing the deed to be exe- 
cuted by them), and the deeds were placed in the bank in 
escrow for final delivery upon the completion of the in- 
voice and filling the blanks as to consideration. This was 
done in furtherance of the agreement of September 9. 

As to the contention that the contract is not definite 
and certain to warrant the decree of the district court, it 
must be admitted that it is not what such a contract 
should be, but the parties appear to have understood it 

-fully, as shown by their subsequent conduct, and, since it 
has been performed by plaintiff and partly performed by 
defendant, and he has received and retained a part of the 
consideration, we are not at liberty to say that the con- 
tract is so indefinite as to prevent its enforcement by the 
courts. 

The next proposition presented by defendant is that the 
evidence fails to show that plaintiff has performed or of- 
fered to perform his part of the contract. This is based 
upon the contention that (1) “he never delivered or of- 
fered to deliver the personal property which was part of 
the consideration moving from him, but delivered it to a 
stranger without authority.” To this we cannot agree. 
It is conceded that he released the homestead right to 640 
acres of land, and that defendant accepted the release and 
filed upon the land; his right thereto never having been 
questioned. Plaintiff testified that at the time he was re- 
moving from the farm he notified defendant of his inten- 
tion to vacate the property, and that they agreed upon a 
suitable person to be left in charge, which was done as 
agreed.. This was denied by defendant upon the witness- 
stand. The district court by its decree found that such 
an arrangement had been made, and, from all the evidence 
and circumstances shown, we are persuaded that the find- 
ing was correct. Certainly we cannot reverse the decree 
upon that ground. (2) “He never offered to invoice the 
stock,” which, we assume, refers to the stock of goods, 
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lumber and coal named in the contract. Upon this part of 
the case, we must conclude that plaintiff was not acting 
under proper advice, for he procured his invoicer, but did 
not exercise all the care which he might have done, had 
he been acting under directions. It is true he, with an- 
other, went to the store twice, one time found it closed, 
the other time open, but no one in charge, at least no one 
answered their calls. Defendant was absent from home 
much of the time, and plaintiff failed to see him. It:-seems 
to be assumed that it was the duty of plaintiff to offer to 
make the invoice, but the duty was, in reality, upon the de- 
fendant. Nothing could be plainer than that he did not 
intend to make the invoice. (3) “He never surrendered, 
or offered to surrender, possession of the section of land 
he had agreed to convey to defendant. On the contrary, 
about March 1, 1911, and after the contract was made, 
he leased the land, and the personal property, to a third 
party for a year, and the tenant was in possession when 
the suit was tried.” The conclusion here must rest upon 
the decision of the district court, as well as our own, that 
the plaintiff and defendant agreed that one Hemingway 
should be placed in charge for defendant. This being 
found to be true, there was no legal objection to Heming- 
way remaining on the land until defendant discharged him 
or terminated the possession. Acting upon the rule that 
it was plaintiff’s duty to so care for the property as to 
make the damages as light as possible, he left Hemingway | 
in possession. He agreed with him on the terms of pos- 
session, but subject to defendant. It was, to say the least, 
rather an unusual course to pursue, yet, as plaintiff was 
aware that defendant was seeking to repudiate the. con- 
tract, it is difficult to say what else he should have done. 
Reasonable care and common fairness would seem to re- 
quire that some action on the part of plaintiff would be 
necessary in order to protect the property as nearly as 
might be in its then condition. 

It is said that in the memorandum agreement there is 
no provision for the conveyance of any of the land sub- 
ject to mortgages, yet, in the deeds as executed, plaintiff 
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takes his real estate subject to a mortgage of $900, and 
the one made by plaintiff to defendant is subject to a 
mortgage for $2,500. As we have seen, all parties were 
present at the time of the writing and execution of both 
deeds. They were well understood and acceptable to both 
parties at that time, and, no doubt, according to the pre- 
vious agreement, which was not stipulated in the writings. 
Otherwise, objections should have been made when the 
deeds were read. The deeds, containing the clause re- 
ferring to the mortgages, were dictated to the scrivener in 
the presence and hearing of all. We cannot see that the 
objection can avail defendants. 

Finding no error in the decree of the district court, it 
is 

AFFIRMED. 


Jess RIMBY VY. STavTe OF NEBRASKA. 
Fiuep Jury 11, 1914. No. 18,488. 


1. Assault and Battery: Conriictinc EvmENce. Plaintiff in error was 
prosecuted for the crime of committing an assault with intent to 
inflict great bodily injury. The evidence submitted to the jury was 
conflicting, with the preponderance, in some respects, in favor of 
the state. On examination of the evidence, the substance of which 
is stated in the opinion, it is found that the evidence sustains the 
verdict finding defendant guilty. 


2, Instructions. The instructions given and refused are examined, but 
not set out in the opinion, and no prejudicial error is found therein. 


Error to the district court for Madison county: ANSON 
A. WELCH, JuDGE. Affirmed. 


H. F. Barnhart, for plaintiff in error. 


‘Grant G. Martin, mae General, and Frank HE. Edg- 
erton, contra. 


’ Reese, C. i. 
An information was filed~in the district court for Madi- 
son county charging Jess Rimby, plaintiff in error, whom, 
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for convenience, will be referred to herein as defendant, 
with the crime of committing an assault upon Anna Rimby 
with intent to inflict great bodily injury upon her. Upon 
arraignment, he entered a plea of not guilty, was given 
a jury trial; the jury returning a verdict of guilty. After 
a motion for a new trial was filed and overruled, an inde- 
terminate sentence of confinement in the penitentiary of 
not less than one year nor more than five years was pro- 
nounced. He alleges error, and presents the cause to this 
‘ourt for review. 

The person, Anna Rimby, upon whom defendant is al- 
leged to have committed the assault, was his wife, who was. 
the only witness that testified to the alleged facts of the 
assault, although she was supported by other witnesses, 
who detailed facts and circumstances, which tended in 
some respects to strengthen and support her version of the 
affair. Briefly stated, the substance of her testimony is. 
that, owing to some differences between them, she and 
defendant were not living together; that she had a room. 
in an upper story of a building in Norfolk, the lower story 
being occupied by a saloon. She was working in a restau- 
rant as table waiter, and on her return to her room, after 
darkness had set in, she seated herself upon a trunk near 
the foot of her bed in the room, when defendant crawled 
_ out from under the bed, saying, “I have you now,” struck 
her, knocking her down, and began to beat her. It being 
dark in her room, she could not see if he used any weapon, 
but a rather deep gash was cut in her temple, which re- 
quired the use of stitches to close it up. During the time 
of the assault she screamed and called for “help,” when 
two men—bartenders in the saloon below—ran up to her 
room, and as they entered defendant made his escape 
through a window, lighting upon a roof of an adjoining: 
building. The two men, who were employed in the saloon, 
testified that they heard a noise in the room above and 
some one screaming and crying for help, when they ran 
up to Mrs. Rimby’s room, opened the door, and met her 


in the act of falling, her face bloody, and a deep cut or 
96 Neb. 32 


498 NEBRASKA REPORTS. [VoL. 96 
Rimby v. ‘State. 


‘gash upon her head. They caught her, preventing her from 
falling, and at that time saw the feet and legs of some 
one going out through a window. Dr. Pilger testified that 
he was called upon to attend Mrs. Rimby, and found a 
‘deep gash or cut on the side of her head, in which it was 
necessary to take a couple of stitches, thereby bringing and 
holding the parts together; that the wound required care 
for a short time. Two policemen testified that they pur- 
‘sued defendant toward the river near the city, and found 
him near a thick growth of underbrush in the edge of the 
‘water; that he was arrested and taken to the jail, when one 
-of the officers asked him why he did the act, when he an- 
‘swered that his intention was to put her out of business, or 
words to that effect; that, upon questioning him as to what 
he had done, he said he had “just beat hell out of her.” 

Defendant admitted being in the room of his wife on 
the occasion referred to, but denied being under the bed; 
that he sat upon the foot of the bed, and was sitting there 
when his wife came to the room. He testified that he did 
not strike her at all, but that she caught her foot on a 
rug and fell, striking her head on the corner of the trunk; 
that as soon as she saw him she started to run, crying 
“Help!” and “Murder!” He admitted that he made his 
escape from her room through a window, as stated by his 
wife and the two witnesses who came into the room, but 
gave as his reason for so doing that he knew she was mad 
and going to have him arrested, “as she had threatened to 
before.” 

This conflict in the evidence, created by the testimony of 
the defendant, presented to the jury the question as to 
which should be believed. They found the testimony of 
Mrs. Rimby to be true, and with that the court could not 
interfere. Defendant’s conduct and statements added 
strongly to her version of the affair. Considering her tes- 
timony to be true, it presented an aggravated case of as- 
sault and battery, or an assault with felonious intent. -Of 
this, the jury were the judges, and we cannot say that 
the verdict is not sustained by sufficient evidence, as 
claimed by defendant’s counsel. 
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It is contended that the verdict is contrary to certain 
instructions given by the court; that certain instructions 
given were erroneous; and that certain instructions asked 
by defendant were erroneously refused. It would extend 
this opinion to an unreasonable length, without accom- 
plishing any beneficial results, were we to present any 
analysis of each. It must be sufficient to say that we 
have carefully examined all instructions, both given and 
refused, and find that the law applicable to the case was 
fully and fairly given, each right of the defendant care- 
fully guarded and protected. The instructions asked by 
defendant and refused were given, in substance, in the in- 
structions already given, and we are unable to detect any 
error in the action of the court in that behalf. 

Finding no error in the record, the judgment of the dis- 
trict court is 

AFFIRMED. 

Ross, J., not sitting. 


CLARENCE CLAWSON VY. STATE OF NEBRASKA. 
Finep Juty 11, 1914. No. 18,545. 


1. Criminal Law: PreLiMINary EXAMINATION: Warver. Where it is 
shown by the transcript of the examining magistrate’s court, that a 
complaint was filed charging the accused with murder in the first de- 
gree, that upon his arrest he was taken before the magistrate for 
preliminary examination, that he was arraigned and entered a plea 
to the complaint of not guilty, and waived examination, whereupon 
he was held to appear before the district court, this is a sufficient 
compliance with the law requiring preliminary examinations in felony 
cases. 


: APPEAL: SUFFICIENCY oF EvIDENCE. Where, in a jury trial, 
the evidence upon a material part of the case is conflicting, and there 
is sufficient to sustain the verdict, the finding of the jury thereon 
must be final; they being the sole judges of the weight of the testi- 
mony of the witnesses. 


3. Homicide: Sorricrency or EvipENcE. The evidence is examined, and 
stated in the opinion in part, and held to sustain a verdict of guilty of 
murder in the second degree. 
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: TriaL: INSTRUCTIONS: QUESTIONS FoR JURY. Where the infor- 
mation charged defendant with the crime af murder in the first degree, 
the questions of premeditation and deliberation were for the jury to 
decide, but, where they found him guilty of murder in the second 
degree, those questions were eliminated, and were therefore unimpor- 
tant. 


5. Criminal Law: Expert EvipeNce. If there is any element of science, 
or skill, in a matter being investigated before a trial jury, it is not 
reversible error for the court to admit expert testimony thereon, even 
though the element of science was slight. 


: Instructions. It is not reversible error, where instructions 
are asked by defendant, and given by the court, for them to show 
that they are given at the request of the defendant. 


7. Instructions to the jury given by the court are examined, and found 
not to be erroneous. 


8. Homicide: SENTENCE. The term of imprisonment imposed by the 
sentence of the court is not found to be excessive under all the cir- 
cumstances of the case. 


Error to the district court for Saline county: LEstin G. 
Horp, Jupce. Affirmed. 


Bartos & Bartos, for plaintiff in error. 


Grant G. Martin, Attorney General, and Frank EH. Edg- 
erton, contra. 


REESE, C. J. 

Plaintiff in error, who will be referred to as defendant, 
was informed against in the district court for Saline 
county, charged with the crime of murder in the first de- 
gree in the killing of one Ross McKinzey. There was a 
jury trial, which resulted in a verdict of murder in the 
second degree being returned against him, and on which 
he was sentenced to confinement for 15 years in the state 
penitentiary. He alleges error, and brings his cause to 
this court for review. 

One of the alleged errors insisted upon, which was pre- 
sented in the district court in a motion to quash the in- 
formation, was that defendant had no preliminary exam- 
ination. The transcript of the county judge, before whom 
defendant was taken upon his arrest, contains the follow- 
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ing recital: “Defendant, Clarence Clawson, present in 
court, was duly arraigned and plead not guilty to the com- 
plaint. Examination thereof was waived. On considera- 
tion of the files, I find there is probable cause to helieve - 
that the said defendant Clarence Clawson committed the 
offense charged in the complaint. It is further found that 
said offense charged is not bailable, and defendant is re- 
manded to the custody of the sheriff until the next term 
of the district court of Saline county, Nebraska.” This 
is sufficient to give the district court jurisdiction. The 
law requiring a preliminary examination before an exam- 
ining magistrate was enacted for the benefit of the accused, 
and he may waive it, if he so desires. Reinoehl v. State, 
62 Neb. 619; Latimer v. State, 55 Neb. 609. Where the rec- 
ord of the filing of a complaint before an examining mag- 
istrate against a defendant, his arrest and arraignment, 
and that he waived examination, is shown, this is a suffi- 
cient compliance with the law. Korth v. State, 46 Neb. 
631. 

It is insisted that the evidence adduced at the trial does 
not sustain the verdict of murder in the second degree, 
and, at most, does not show .the commission of a higher 
crime than manslaughter. This requires an investiga- 
tion of the evidence submitted to the jury. There is no 
contention that decedent was not killed by defendant, but 
it is contended that, under the circumstances shown, the 
verdict could not legally have been guilty for so great a 
«rime as found. It appears that the tragedy occurred in 
the city of Wilbur, in the night, during a street fair or 
carnival; that defendant’s wife and another woman were 
there for immoral purposes; that defendant at the time 
was not with them, but was so located as to act as solicitor 
for his wife, and so that she could bring and deliver to 
him the money received by her for her debauchery, and 
which he received, she returning to her crimes. Decedent 
(McKinzey) approached the other woman upon the street, 
asking her if she was there for money, to which she gave 
an affirmative answer. They turned into an alley, where 
defendant’s wife joined them. Decedent became involved 
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in a dispute with the other woman and struck her, knock- 
ing her down, following up the assault by further violence. 
She called to defendant’s wife for help. Defendant’s wife 
caught him by the shoulder, and ordered him to cease 
striking the other woman, whereupon he arose and as- 
saulted her, striking her in the face with his fist. She 
called for defendant, and when he went to her relief he 
saw decedent strike his wife the second time. He inter- 
fered, and an altercation occurred between them, followed 
by blows. Defendant had a razor, which he used on dece- 
dent, cutting his throat so that he soon thereafter died. 
There is but little conflict in the testimony as to many of 
these facts. However, there is some conflict as to the 
details of what occurred immediately before and at the 
time of the cutting of decedent’s. throat. The woman, who 
gave her name as Craft, testified on the part of the state 
that, when defendant’s wife called for her husband, Me- 
Kinzey struck her twice, at which time defendant came, 
and McKinzey said: “Who are you?” Clawson, the de- 
fendant, said: “ ‘Don’t hit that woman. I will fix you so 
you will never hit another.’ Then they sprang together, 
McKinzey taking Clawson by the throat and by the wrist; 
then they fell apart again. There were some words passed, 
but I don’t remember what they were. Then they came to- 
gether again. I saw Clawson’s arm shoot out; McKinzey 
stagger back, putting his hand to his throat. Clawson 
says, ‘Come, let?s make our get-away from here.’ We 
turned and left.” In another part of her testimony, she 
was asked: “Q. Now, when they fell apart, what hap- 
pened? A. They went back together again, Mr. Clawson’s 
hand shot out. Q. Where were McKinzey’s hands at that 
time? A. His hands didn’t go out. Q. What do you 
mean by that? Just describe how they were, if you know? 
A. As far as I saw, his hands were hanging to his sides. 
Q. And then what happened? A. Clawson’s hand shot 
out and McKinzey put his hand to his throat and stag- 
gered back. Q. And then what happened? A. We left 
there then. Q. What did Clawson say, if anything? A. 
He says, ‘Come, let’s get away from here.’ ” 
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While the defendant had the perfect legal right to de- 
fend himself and wife from assaults by McKinzey, yet, if 
the jury believed the testimony of this witness, the dan- 
ger of further assaults had apparently passed, and the 
conflict was between the two men. If she told the truth, 
defendant became the aggressor in the use of the razor, 
and would have to be held responsible for his act, in the 
use of the deadly weapon, no matter what his intentions. 
may have been. The evidence all tends to show that. all 
the parties to the transaction were of the most debased of 
human kind, little, if any, above the dumb brutes—one ap- 
parently no better than the other. The testimony of de- 
fendant and his wife, if believed by the jury, might place 
the act of the killing in a less criminal light; but, the jury 
being the sole judges of the weight of the testimony, we 
must accept their verdict as final upon that question. This: 
being true, the verdict of guilty of murder in the second: 
degree will have to be sustained. 

It is insisted that the evidence adduced did not show 
premeditation and deliberation on the part of defendant,. 
which would be necessary to constitute murder in the first 
degree, and the jury should have been so instructed. The 
information charged murder in the first degree. The ques- 
tion of premeditation and deliberation were for the deci- 
sion of the jury, and therefore it was proper for the court 
to instruct on that phase of the case, leaving it for the 
jury to decide. They found defendant guilty of murder in 
the second degree, which eliminated the subjects of delib- 
eration and premeditation. We find no just ground for 
complaint in this part of the case. 

It is complained that there was error in the exclusion 
of offered testimony as to the condition of McKinzey as 
- to whether he was excited at and during the time of his 
assault upon the woman Craft. In this there was no error, 
as that episode had passed and the woman was on her feet 
before defendant appeared upon the scene. The proposed 
evidence lacked the element of materiality. 

It is next contended that the court erred in permitting 
evidence tending to show that defendant had been guilty 
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of crimes other and disconnected with the one charged in 
the information. There is no question but that both de- 
fendant and his wife had been leading the most abandoned 
and criminal lives, and that without shame or remorse. 
This was shown throughout the whole case by both. The 
evidence of defendant’s arrest at one time was brought out 
in his cross-examination. His wife testified that she had 
never known him to be engaged in a fight. She was asked 
on cross-examination if he had not had a fight with a po- 
liceman in Lincoln. Her answer was that for an insult 
he had hit a policeman, but there was no fight. The cross- 
examination was proper enough, but barren of results, 
having brought out no fact to the disparagement of de- 
fendant; therefore, even if erroneous, could not have been 
prejudicial. 

Defendant testified, in substance, that when he made 
use of the razor upon McKinzey, he intended to cut him, 
thus inflicting a wound, but did not intend to reach his 
throat, nor cause his death; that when he struck at Mc- 
Kinzey with the razor McKinzey thew up his arm, thus 
striking and elevating defendant’s arm and causing the 
razor to strike the throat and inflicting a wound not in- 
tended. Dr. Dodson was called to see McKinzey after the 
infliction of the wound and before his death. The doctor 
made a careful examination of the wound, and, upon the 
witness-stand, gave a detailed description, showing the 
point of commencement and termination of the wound, its 
curvature, its line of direction, the smoothness of the cut, | 
etc. He had also seen and heard the demonstration of the 
tragedy as given and made before the jury by defendant. 
He was called as an expert on rebuttal, and was asked, 
in substance, if that wound could have been made in the 
manner described by defendant, and he gave it as his opin- 
ion that it could not. This was objected to as not involy- 
ing any question of science or skill, and that the conclu- 
sion was for the jury, and not for the witness. It must be 
conceded that the question presented is close to the line, 
and there is some degree of force in the contention by de- 
fendant’s counsel, yet, taking all the circumstances into 
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consideration, we are not prepared to say that the deci- 
sion of the court was erroneous. In part, at least, the doc- 
tor’s observation of decedent may have been, and probably 
was, sufficient to justify him in forming an expert opinion 
as to the manner in which the wound was inflicted. It is 
perhaps true that any layman could form some opinion 
as to the question propounded, but it is probably equally 
true. that, under the circumstances, the doctor’s expert 
opinion would be of greater value in conveying the truth. 

Certain instructions to the jury were asked by defendant, 
and given by the court, the court stating thereon that they 
were “asked by defendant.” Exceptions appear to have 
been taken upon that ground. We do not understand that 
there is any well-defined rule upon that subject with the 
district courts of the state, and can see no ground of prej- 
udice to defendant resulting from the action of the court. 
It is thought by some practitioners that it is preferable 
to have the jury informed that the instruction is from the 
party offering them, that it will thereby have the greater 
weight, etc. While it is perhaps better practice to let all 
instructions given as being by the court, we know of no 
hard and fast rule upon the subject. We find no prejudi- 
cial error in the action of the court in this behalf. 

The instructions given by the court to the jury are criti- 
cised, but they are too long to be set out here. We have 
carefully examined them, and find that they are not open 
to the criticisms made. 

It is insisted that the confinement. imposed by the sen- 
tence is excessive. Defendant is a young man. He had 
fallen into a life of crime. The trend of rational modern 
thought is that penalties imposed by the criminal law are 
are not for revenge or the infliction of punishment, but 
for the protection of society and the reformation of the 
guilty party. It is to be hoped that defendant may de- 
termine to abandon all thoughts of his course of criminal 
conduct, and, should he prove himself worthy of executive 
clemency, that clemency can be granted to him after a 
suitable time, but we do not see it to be our duty to inter- 
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fere with the judgment of the district court, which is here- 
by 
AFFIRMED. 
Rose, J., not sitting. 


Lerron, J., concurring in part. 

I think the trial court erred in overruling the objection 
to the question propounded Dr. Dodson. 

“Tt is necessary in the examination of all such witnesses 
that questions should be so framed as not to call on the 
witness for a critical review of the testimony given by the 
other witnesses, compelling the expert to draw inferences 
or conclusions of fact from the testimony, or to pass on the 
credibility of the witnesses, the general rule being that an 
expert should not be asked a question in such a manner 
as to cover the very question to be submitted to the jury.” 
Rogers, Expert Testimony (2d ed.) sec. 26, p. 61. 

“The questions to him must be so shaped as to give him 
no occasion to mentally draw his own conclusions from 
the whole evidence or a part thereof, and from the conclu- 
sion so drawn express his opinion, or to decide as to the. 
weight of evidence or the credibility of witnesses; and his 
‘answers must be such as not to involve any such conclu- 
sions so drawn, or any opinion of the expert, as to the 
weight of the evidence or credibility of the witness.” dfc- 
Mechen v. McMechen, 17 W. Va. 688, 694. 

But this error could not be prejudicial to defendant. 
He testified that he intended and attempted to cut Me- 
Kenzie with a razor, and the deceased in attempting to 
ward off the blow struck his hand and sent the razor where 
it cut his throat. Assuming that this theory had been 
established by the evidence, it would constitute no defense 
against the charge of which the defendant was convicted. 
His intention was malicious, and the fact that the assault 
that he made with the razor with the intention to cut the 
deceased resulted in a graver injury than he actually con- 
templated does not excuse him from the result of his un- 
lawful act. 1 Bishop, New Criminal Law (2d ed.) secs. 
828-330. 
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I concur in the opinion in all respects except as to this 
ruling of the court, and concur in the affirmance of the 
judgment. 


Sepewicn, J. I agree with the concurring opinion of 
Judge LETTON. ; 


Hamer, J., dissenting. 

I regret that I am unable to agree with the majority 
opinion in this case. I do not think that the evidence is 
sufficient to sustain the judgment of the court below. It 
is not strong enough to support a verdict higher than 
manslaughter. 

The second paragraph of the syllabus seems to be ob- 
jectionable because it takes from the jury the exercise of 
its proper functions. It attempts to confer upon the jury 
power not contemplated by the constitution and laws of 
the state. 

It was bad for the defendant to use a razor. It should 
be remembered, however, that the man who was killed had 
the defendant by the throat very shortly before the razor 
was used. 

In reading the evidence of Dr. Dodson, I find the state- 
ment that there were two cuts. The doctor testified: “I 
said it appeared to me that after the cut had been made 
there had been a stab wound in the same cut.” There is 
testimony that when the man’s throat was cut the defend- 
ant’s arm went out suddenly. If there was a cut and after- 
wards a stab wound in the same cut, it is important how 
much time elapsed. If the deceased had the defendant 
by the throat, and the defendant drew the razor to com- 
pel the deceased to let loose and made the first wound, if 
there was a wound, in attempting to get the deceased to 
let loose, it is highly important what time elapsed between 
the making of the first wound and the making of the sec- 
ond wound. Of course, there is a good deal of uncertainty 
in the doctor’s testimony. The doctor testified: ‘He first 
said that he went out there and they got into a fight, and 
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this fellow had him by the neck with his right hand, and 
he had a hold of him with his other hand. Q. Who did? 
A. McKinzey, a hold of his left hand, and he was choking 
him, and he said he pulled out his razor and he made a 
slash at him, and when he slashed at him the other fellow 
threw up his arm and hit him on the under side of the 
arm, hand, here, and that threw his hand up, he said, and 
threw it into his throat; that was his statement.” The 
doctor comes to the conclusion that it was impossible to 
do itin that way. “Q. Now, what difference does it make? 
Can’t I make the same cut at you, this position, as if it 
was this way? A. No, sir; you cannot reach back that 
far and make that cut; no other man can. If you was in 
the front of him you would not; you have got to reaclt 
around. Q. What angle do I have to stand beside of you 
to make that cut? A. You could stand at any angle you 
wanted to. * * * Q. Now, if I am on the side of you, 
then how did it produce that big gash there, the one that 
you said was more of a stab? A. It didn’t produce it at 
that first move, I say that my opinion is there was a sec- 
ond strike there, sir, and I have said that all the time. Q. 
And you still stick to it? A. Yes, sir; I do. I believe it, 
and all the testimony I have heard there don’t change my 
mind a bit.” 

In People v. Fritch, 170 Mich. 258, the defendant was 
prosecuted for causing death by a criminal operation. The 
state’s case was contained in hypothetical questions asked 
of and answered by medical experts. In that case it was 
held improper for a medical expert to give his opinion 
of whether a criminal operation had been performed; it 
being the province of the court, and not of expert wit- 
nesses, to advise the jury concerning the facts necessary 
to establish a crime. In the same case it was held that 
a hypothetical question was improper which asked a med- 
ical expert for his opinion as to whether the deceased was 
pregnant, supposing she had taken cotton root, possessed 
a catheter, had made an appointment with the defendant 
to perform an operation upon certain terms; these things 
included in the hypothetical question were held to be non- 
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scientific data which the jury were able to comprehend and 
estimate without the aid of expert witnesses. It will be 
seen that case is very much like the instant case so far as 
the testimony of Dr. Dodson relating to the wound is con- 
cerned. Because of the length of the discussion it is im- 
possible to fully report it. 

The Michigan supreme court quotes Mr. Justice Camp- 
bell in Evans v. People, 12 Mich. 27, where he says that, 
when a scientific witness testifies to matters within the 
comprehension of ordinary witnesses, he stands on the 
same footing with them as to all such testimony, and as 
to such matters can only give his opinions where any other 
observer might do so. Let that idea be applied to the in- 
stant case for a moment, and we will see that Dr. Dod- 
son’s testimony should not have been taken. It was for 
the jury to determine whether that which Dodson testified 
to was true or not. A mere ordinary bystander would not 
be allowed to form his opinion and testify to it, because, 
if he did so, he would be crowding the jury out. The mat- 
ter was one for the jury to determine. The Michigan 
court say: “It does not require argument to prove that 
no medical witness called in the case at bar should have 
been asked for or permitted to give the opinion that a 
criminal operation had been performed. To say that in 
this case any operation must have been criminal does not 
mect the objection. It was the duty and province of the 
court, not that of expert witnesses, to advise the jury 
concerning the facts necessary to establish a crime.” 

The Michigan court further proceeds: “The second hy- 
pothetical question, set out in the statement of facts here- 
in, called upon the witness to state who, in his opinion, 
committed the criminal act, and, by necessary inference, 
from all data supplied by the question itself, called upon 
the witness to state, in substance and effect, that respond- 
ent was guilty as charged. The court interposed and the 
question was not answered. But the hypothetical ques- 
tion first above set out is little less objectionable. Un- 
doubtedly, it was competent to include in the premises for 
an expert opinion the fact that the girl supposed herself 
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to be pregnant, having passed two monthly periods, be- 
cause that fact, like a statement of it made by the girl 
as patient to the witness as her physician, might prop- 
erly be considered. So all the evidence afforded by ob- 
servation of the body of the deceased, considered with re- 
spect to the probable time when she died and the immer- 
sion of the body in water, should have been included in 
the premises stated. But how is it possible for a scientific 
opinion in the case to be aided by the facts that bricks 
were placed in the sacks with portions of the body, that 
deceased had taken cotton root, possessed a catheter, had 
made an appointment with respondent about an opera- 
tion upon terms stated, that the body had been carried in 
an automobile from respondent’s office to Ecorse creek, 
that her body was dismembered in the office of the physi- 
cian consulted by her? It was to data and observations 
impossible to lay before the jury and be comprehended by 
them, and such connecting and incidental data as afforded 
a basis for scientific opinion and deduction, that the ea- 
perts should have been confined.” 

The Michigan case is very recent, and may be consulted 
with profit because intended to be fair, and it is instructive 
as well as apparently fair and the result of much labor. 

The defendant had the same right to defend his , wife’ 
from assault that he would have had if she had been a 
moral woman and he had been a moral man. 

I think that what the deceased said and did was prop- 
erly part of the res geste, and shows the provocation suf- 
fered by the defendant, and that it was error to exclude 
it. 
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Marcarer E. Pierce, APPELLANT, Y. SCHUYLER B. Piprcr, 
APPELLEE. 


FILeD JuLy 11, 1914. No. 17,780. 


Divorce: Surriclency or EvipeNce: ALIMoNy. Evidence examined, ant 
found sufficient to sustain the judgment of the district court granting 
plaintiff -a divorce. Held, further, that plaintiff was entitled to a 
judgment of $8,500 permanent alimony in lieu of $6,000 awarded her. 
by the district court. 


AppraL from the district court for Lancaster county: 
WiuuarD E. Stewart, JupGe. Reversed with directions. 


B. F. Good and A. J. Sawyer, for appellant. 
C. 8. Polk, contra. 


BARNES, J. 

The plaintiff brought this action in the district court for 
Lancaster county, charging the defendant with extreme 
‘cruelty toward her, and praying for a decree of divorce 
and alimony. A trial was had, and the court rendered a 
decree in favor of the plaintiff granting her a divorce, and 
requiring the defendant to pay her the sum of $6,000 as 
her permanent alimony. The plaintiff, not being satisfied 
with that amount, has brought the case to this court by an 
appeal. The defendant has filed no cross-appeal, and only: 
contends that the judgment of the district court was right 
and should be affirmed: 

The bill of exceptions discloses that plaintiff and defend~ 
ant were married near Emerson, Iowa, in October, 1879, 
and immediately moved to a rented farm near Shenan- 
doah in that state. At the time of their marriage the 
plaintiff had what was necessary to commence housekeep- 
ing, and one mare, which became the dam of a number 
of colts. Her household furniture, with the mare and 
some poultry, were worth about $300. The defendant; 
had a team, which was worth about $200, a set of harness 
and five heifers, for which he paid about $100. The fore- 
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going was practically all the property possessed by both 
plaintiff and defendant. With this outfit they began 
housekeeping. The plaintiff milked the cows, made but- 
ter and sold the same at the market town, fed and cared 
for the poultry, did her housework, and aided the defend- 
‘ant some in his work on the farm and in the garden. 
In fact, she performed the duties of a good industrious 
housewife. She was a good manager, and sold the pro- 
ceeds of the poultry and other things produced on the 
farm, and at the end of the first year she had a credit 
cat the store of $12 over and above their living expenses. 
On March 6, 1881, their son Winfield was born, and on 
this account plaintiff did not do as much outside work as 
she usually did. A hired man was employed for the sea- 
son of 1881, and for the next year things went on much the 
same as before.- In September, 1882, plaintiff and defend- 
ant came to Nebraska and purchased the southwest quar- 
ter of section 25, township 11, range 5, in Elk Creek pre- 
‘cinct, near the city of Lincoln. This was unimproved 
prairie land, and defendant entered into a written contract 
agreeing to pay therefor the sum of $2,650. Of the first - 
payment plaintiff, who had inherited some money from 
her father’s estate, paid about $300. The second instal- 
ment was for $1000, of which plaintiff testified she paid 
‘$350 out of her own funds, and the defendant paid the 
remainder. The following spring they moved to Nebraska, 
and defendant farmed a tract of land which had been pur- 
‘chased by the plaintiff’s mother, and cornered with the 
land which they had theretofore purchased. 

Both plaintiff and defendant appear to have been in- 
‘dustrious, hard-working people. They prospered, and soon 
paid the remainder due on the contract, and defendant re- 
ceived a deed for the land purchased by them, and on 
which. they resided up to the time of their separation. 
They engaged in farming extensively, and acquired quite a 
number of full-blooded Jersey cattle, with which they 
started a dairy. It appears that the plaintiff was fond of 
cattle and had a good idea of how to conduct a. dairy. 
She did much of the purchasing of the stock, and kept the 
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records and pedigrees of the animals which they purchased 
and raised. For a number of years they lived in an old 
house on the farm, but later on, at the solicitation of the 
plaintiff, the defendant built a very comfortable home 
costing about $5,400. They continued to improve the 
farm, built two barns thereon, and brought the land to a 
high state of cultivation. The plaintiff appears to have 
taken great interest in the cultivation of flowers, fruits 
and shrubs, and everything that enhanced the beauty and 
productiveness of their home. The defendant meanwhile 
did his full share in making the improvements and en- 
hancing the value of the property, so that, at the time 
when this action was tried, a fair consideration of the 
testimony showed the value of the farm improvements to 
be about $21,000. It also appeared that the defendant, at 
that time, was possessed of personal property cousisting 
of horses, cattle, farm implements, and such other things 
as were necessary and convenient for use on the farm, of 
the value of about $1,500; that he was indebted to divers 
and sundry persons in the sum of $900, and his net worth, 
at the time of the commencement of the plaintiff’s action, 
was about $21,000. 

It appears from the evidence that, notwithstanding the 
fact this couple prospered in the way of property accu- 
mulations, the plaintiff, owing to her age and condition 
of ill health, became somewhat faultfinding and dissatis- 
fied with the property arrangements, and her affection for 
her husband gradually turned to dislike and hatred. The 
defendant, on his part, was no doubt somewhat exacting, 
and in time became somewhat cruel toward the plaintiff. 
Things seen to have gone from bad to worse, until finally 

he plaintiff abandoned the home and commenced this ac- 
tion for a divorce. The district court was evidently of 
the opinion, however, that such a feeling of hostility had 
arisen between the parties that there was no prospect of a 
reconciliation, and in view of all of the facts the plaintiff 
was entitled to a divorce. 


96 Neb. 33 
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We have carefully read the evidence, and are satisfied 
that the court did not err in its findings and judgment so 
far as that matter was concerned, and we therefore affirm 
so much of the decree as granted the plaintiff a divorce. 

It appears that the district court allowed the plaintiff 
temporary alimony to the amount of $750, suit money 
amounting to $50, attorneys’ fees $500; plaintiff has re- 
ceived household goods of the value of $700, an organ 
worth $80, incubators and brooders of the value of $65. 
The allowances thus made out of the property of the de- 
fendant are of the value of $2,145. This amount deducted 
from the defendant’s property leaves the net value thereof, 
still possessed by him, at about the sum of $18,855. He 
was also required to pay, and has paid, $50 a month, al- 
lowed by this court, as temporary alimony, which now 
amounts to the sum of $1,100. A substantial allowance 
was made by this court to pay for the bill of exceptions 
and for briefs and attorneys fees, and there are other 
expenses connected with this litigation, so that defendant, 
at its termination, will have unincumbered property of 
the value of about $17,000. As we view the testimony, the 
plaintiff was entitled to receive one-half of the net value 
of their accumulations. It follows that the decree of the 
district court granting the plaintiff $6,000 permanent ali- 
mony should be, and is hereby, reversed. We find that 
the plaintiff should receive the amount of $8,500 in lieu 
of the $6,000 decreed to her by the district court. 

The cause is therefore remanded to the district court for 
Lancaster county, with directions to that court to render 
a judgment in harmony with the views expressed in this 
opinion. 

JUDGMENT ACCORDINGLY. 


Rose, Fawcerr and Hamer, JJ., not sitting. 


Yon. 96] JANUARY TERM, 1914. 515 


Vandervort v. Finnell. 


GLEN EARL VANDERVORT ET AL., APPELLEES, VY. ANDREW C. 
FINNELL ET AL., APPELLANTS. 


Fy.ep Juty 11, 1914. No. 17,792. 


1, Judgment: VaLipIry: CoNSTRUCTIVE SERVICE. Where, in an action 
to foreclose a mortgage against the surviving husband of the de- 
ceased owner of the mortgaged premises and her nonresident minor 
heirs, neither the record nor the files in the case furnish proof that 
a notice for constructive service on the minor heirs was ever pub- 
lished, the judgment in such proceedings is subject to collateral at- 
tack. 


: Reciraus. A recital in the judgment that ‘‘the court 
finds that due and legal notice of the filing and pendency of the action 
was given the defendants’’ will not supply the lack of the facts 
necessary to confer jurisdiction. 


3. Mortgages: ForEcLosuRE SALE: INTEREST CONVEYED. The sale of an 
interest in real estate on the foreclosure of a mortgage can only 
convey the interest of the mortgage debtor, and, where he owns only 
a life estate, that is all that is sold, although the purchaser may have 
supposed he bought and acquired the whole title. 


APPEAL from the district court for Frontier county: 
Harry 8. Dunean, Jupce. Affirmed. 


W. S. Morlan, for appellants. 
Lambe & Butler and . P. Pyle, contra. 


BakngEs, J. 

This is an appeal from a decree of the district court for 
Frontier county quieting plaintiffs’ title to the southwest 
quarter of section 21, township 5 north, of range 28 west 
of the 6th P. M., situated in that county. 

It appears that one John H. Vandervort owned the land 
in question at the time certain notes secured by a mort- 
gage thereon were given to one John Amidon; that later 
Vandervort conveyed the premises to his wife, Ella S. Van- 
dervort, who owned the same at the time of her death, 
which occurred July 1, 1890; that the plaintiffs in this. 
action were her minor heirs. It further appears that the 
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mortgage above mentioned was sold, assigned and deliv- 
ered to one Carrie E. Havens, and on or about the 1st 
day of February, 1893, she filed her petition in the district 
court for Frontier county against John H. Vandervort, 
Ella 8. Vandervort, and Burton & Harvey to foreclose 
her mortgage. Summons was issued and returned served 
on John H. Vandervort. The return also showed that 
Ella 8S. Vandervort was not found in Frontier county. On 
April 3, 1893, a decree of foreclosure was rendered, but 
on the 5th day of June of the same year it was set aside, 
and a summons was issued for May Vandervort, Glen 
Earl Vandervort, Gertrude Vandervort, Typhosia Vander- 
vort, John J. Vandervort, and James Vandervort, minor 
heirs of Ella 8. Vandervort, and John H. Vandervort, their 
guardian. The return showed that none of the defend- 
ants named were found except John H. Vandervort, who 
accepted service. On August 1, 1893, an amended petition 
was filed which named the heirs of Ella S. Vandervort as 
parties defendant. On August 28, an affidavit was filed 
for service by publication as to the minor heirs of Ella S. 
Vandervort, deceased, alleging their nonresidence. A de- 
cree of foreclosure was entered November 8, 1893, and a 
stay was taken by John H. Vandervort. The premises 
were sold to the plaintiff Carrie E. Havens on October 3, 
1894, for the sum of $670. The sale was confirmed No- 
vember 11, 1895. A sheriff’s deed was issued to the pur- 
chaser December 20, 1896, and she, by quitclaim deed, in 
1899, conveyed the premises to the defendant Andrew C. 
Finnell, who has since that time been in possession there- 
of. 

The questions presented by this appeal are: Did the 
plaintiffs, who are the children and heirs of Ella S. Van- 
dervort, deceased, have constructive notice of the pendency 
of the foreclosure action? Did the court in the fore- 
closure proceedings have jurisdiction to render judgment 
against them, and, if no service was obtained upon them 
in that suit, what are the respective rights of the parties 
in the present action? 
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It appears from the evidence that the clerk of the dis- 
trict court was unable to find from the records and papers 
that any summons requiring the plaintiffs in this action 
to answer in the foreclosure suit was ever published. It 
is contended by the defendant that the evidence on this 
point is insufficient to support the judgment, for the rea- 
son that in the foreclosure decree there was a recital of 
service of summons and the entry of a default as to all 
of the defendants. The question thus presented was de- 
cided in Duval v. Johnson, 90 Neb. 503, where it was held: 

“Where * * * neither the record nor the files in the 
case furnish proof that a notice for constructive service 
was ever published, a judgment in such proceedings is 
subject to collateral attack.” 

“A recital in the judgment that ‘the court finds that due 
and legal notice of the filing and pendency of this action 
was given the defendants’ will not supply the lack of the 
facts necessary to confer jurisdiction.” 

In that case the authorities are collected and commented 
on, and the rule above announced was there promulgated. 
In the case at bar no one was able to testify that service 
by publication had been made on the minor heirs of Ella S. 
Vandervort. The attorney who conducted the case stated 
that he had no recollection of the proceedings, or that he 
had ever been an attorney in the foreclosure suit at all. 
Following the rule in Duval v. Johnson, supra, we are con- 
strained to hold that the evidence contained in the record 
in the instant case is sufficient to sustain the decree in 
plaintiffs’ favor. The conditions in the case at bar are 
practically the same as though the plaintiffs herein had 
never been made parties to the foreclosure proceeding. 
Construing the rights of the parties in the instant case, 
it seems clear that the interest purchased by Carrie E. 
Havens at the sale under the mortgage foreclosure decree 
was simply the life estate of John H. Vandervort. 

In Currier v. Teske, 93 Neb. 7, it was said: “The sale 
of an interest in real estate on foreclosure of a mortgage 
can convey only the interest of the mortgage debtor, and 
where he owns only a life estate that is all that is sold, 


518 NEBRASKA REPORTS. [Vou. 96 
O’Kieffe v. Chicago, B. & Q. R. Co. 


although the purchaser may have supposed he bought and 
acquired the whole title.” 

It appears in the case at bar that John H. Vandervort, 
who was the only person served with a summons in the 
foreclosure case, was the owner of a life estate in the prem- 
ises in question. Under the rule announced above, the 
purchaser at the foreclosure sale acquired only the said 
life estate, and by her quitclaim deed she conveyed to the 
defendant Finnell only the estate which was purchased at 
the foreclosure sale. When Finnell obtained his deed he 
went into possession of the premises, and has ever since 
that date enjoyed such possession, has made improve- 
“ments on the premises, and has paid the taxes thereon. 
It follows that the defendant Finnell should be held to 
be a mortgagee in possession. This was the holding of 
the trial court, which was clearly right. 

In the accounting the district court found that the plain- 
tiffs should be required to pay to defendant Finnell the 
sum of $693.36, with interest from the date of the decree. 
The evidence clearly shows that there is at least that 
amount due upon defendant’s mortgage. Plaintiffs are 
satisfied to pay that amount, and have asked that the judg- 
ment of the district court be affirmed. They being the 
only parties who can complain, the decree of the district 
court is 

AFFIRMED. 

Ross, J., not sitting. 


Marraa O’KIEFFE, APPELLANT, V. CHICAGO, BURLINGTON & 
QUINCY RAILROAD COMPANY ET AL., APPELLEES. 


FILED Juuy 11, 1914. No. 17,648. 


1. Waters: DratnacE: INJUNCTION. An injunction will not be granted 
at the suit of a landowner to restrain the construction of ditches and 
drains for the purpose of draining a small lake unless the evidence 
clearly shows that the water drained will flow upon the land of the 
plaintiff. 


. Davis v. Londgreen, 8 Neb. 43, followed. 
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APPEAL from the district court for Grant county: 
JAMES R. HANNA, Jup¢n. Affirmed as modified. 


William Mitchell, for appellant. 


Byron Clark, Sullivan & Squires and Boyd & Barker, 
contra. 


LETToN, J. 

On a portion of section 19, township 43, range 36, in 
Grant county, there is a shallow and swampy lake cov- 
ering from 160 to 300 acres. The depth varies; in some 
years the water is five feet deep in the deepest portions, 
while in the dry seasons the water recedes and the area 
of the water is much reduced. There is usually, however, 
from one to four feet of water in the lake. In at least one 
of the years since that portion of the state was settled the 
lake bed became entirely dry. Grass and rushes cover the 
shallow or dry portion of the lake as the waters recede. 

The plaintiff is the owner of a tract of land about two 
miles east of this lake and lying at a lower elevation. The 
track of the Chicago, Burlington & Quincy Railroad Com- 
pany crosses the lake upon an embankment. The water 
standing upon each side of the track makes it difficult to 
keep in repair. Defendant Moran owns the greater part 
of the land covered by the lake. He desired to increase 
his hay grounds. Moran entered into a contract with the 
defendant railroad company by which it was to furnish the 
tile, and Moran was to furnish the labor, to drain this 
lake through tile and open ditches upon the right of way 
of the railway company to a point upon the land of one 
Carpenter, who owns the tract adjoining plaintiff on the 
west, and who had given his consent in writing to the rail- 
road company that this might be done. It is shown that 
Carpenter’s land at the point where this water would be 
discharged was about 21 feet higher than a portion of 
plaintiff’s land which is used as a hay meadow, and which 
she claims would be flooded if this drainage scheme is car- 
ried out. -The town of Whitman lies about a mile east of 
the lake: It is shown that it is necessary to excavate the 
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ditch on the right of way about 13 feet at that point in 
order to lay the tile at the depth proposed in the plan of 
drainage. The testimony on behalf of plaintiff is to the 
effect that the water in the lake would be required to be 
four feet higher than it is now before it could flow east- 
ward through Whitman. The defendants’ testimony seems 
to indicate that about ten years ago there was a slight 
swale curving through the town of Whitman, through 
which, after the lake was full to the rim, its overflow waters 
might run to the eastward, but that soon after the con- 
struction of the railroad, about 18 or 20 years ago, this 
lower space was filled in by the inhabitants and the railroad 
company. Plaintiff’s evidence tends to prove that, judging 
from the size of the lake and the capacity of the drain 
pipe, her meadow land would be completely submerged ; 
while defendants’ proof is to the effect that by the use of a 
ten-inch drain tile the drainage would be carried on so 
slowly that the evaporation and the percolation from that 
portion of the route where the water is carried in open 
ditches and is broadened out in wide depressions would be 
so great that no water would ever reach the plaintiff’s 
land. It is also to the effect that it would take at least 
two years to drain the lake through a ten-inch tile as con- 
templated, and that much less than one-tenth of an inch 
would be spread over Carpenter’s land. The plaintiff 
brings this action to restrain the defendants from dis- 
charging the waters of the lake upon her land by means 
of the tile and open ditches contemplated. The district 
court found for defendants, and dismissed her action. 

As we have shown, the testimony is conflicting. The 
plats and profiles clearly show that the general slope of 
the ground from the town of Whitman is to the eastward; 
but we are not convinced that before the railroad was 
built there was any natural channel or waterway through 
which the flood waters of the lake, if any, would have 
reached the plaintiff’s land. If, therefore, the waters of 
the lake are carried by the drains and ditches two miles 
to the eastward and artificially discharged upon the plain- 
tiff’s land to her damage, the rule in Davis v. Londgreen, 
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8 Neb. 43, Bunderson v. Burlington & M. R. R. Co., 43 
Neb. 545, Fremont, HE. éd M. V. R. Co. v. Marley, 25 Neb. 138, 
and Jacobson v. Van Boening, 48 Neb. 80, governs, and the 
principles laid down in Todd v. York County, 72 Neb. 207, 
Aldrité v. Fleischauer, 74 Neb. 66, and Arthur v. Glover, 
82 Neb. 528, do not apply. 

On the other hand the evidence as to evaporation and 
percolation through the sandy soil is such that it seems 
very probable that the water will never reach plaintiff’s 
land, and we think it has not been established that the 
plaintiff will ever suffer any damages from the completion 
of the work. 

The judgment of the district court, however, should be 
and is modified so that it be without prejudice to the rights 
of plaintiff to maintain an action for damages, if any, 
which may result to plaintiff from the construction of the 
ditches and drains, and, as so modified, is affirmed, at ap- 
pellant’s costs. 

AFFIRMED AS MODIFIED. 


Ross, Fawcerr and Sepewick, JJ., not sitting. 


CONSOLIDATED STONE COMPANY, APPELLANT, v. UNION 
Paciric RAILROAD COMPANY ET AL, APPELLEES. 


Firep Juty 11, 1914. No. 17,763. 


Mechanics’ Liens: Surriciency of EvipENce. In 1910, A, the owner of 
stone quarries in Indiana, furnished rough stone blocks to B, a dealer 
in eut stone at Galesburg, Illinois, who had contracted to supply 
eut stone to C, a building contractor who was erecting a building at 
Omaha. The rough stone shipped was piled in the yards of B at 
Galesburg, and the blocks were cut as required by the plans for 
different contracts. Stone from other quarries was also in the pile. 
No record was kept by A of the respective buildings in which the 
stone was to be used, although he had been informed it was to be 
used in the Omaha building. The purchase price was charged to B 
in a general running account which had run for several years; freight 
paid and other payments made by B were credited upon this run- 
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ning account. Part of the blocks furnished by A were cut and 
planed and used at other points than Omaha. There was some stone 
of this description in stock in the yard both before and after the 
Omaha contract was filled. The stone cut’ for use in the Omaha 
building was taken from the stock in the yard, and there is no defi- 
nite proof that it was all furnished by A. A statement of account 
and affidavit for a lien upon the Omaha building was filed by A, 
which included shipments of stone to Galesburg prior to the Omaha 
sale, and other stone, as to which there is no definite proof that it 
ever reached 'the Omaha building. Held, That the statement of lien 
filed was not sufficiently definite and certain as to the stone which 
entered into the Omaha building, and that the facts in evidence are 
insufficient in law to establish a lien upon the building. 


APPEAL from the district court for Douglas county: 
Howarp KENNEDY, JupGr. Affirmed. 


Greene, Breckenridge, Gurley & Woodrough and Mont- 
gomery, Hart & Smith, for appellant. 


Mahoney & Kennedy, McGilton, Gaines & Smith, Edson 
Rich, A. G. Ellick and John A. Sheean, contra. 


LETTon, J. 


In 1910 the Union Pacific Railroad Company had let 
the contract for the erection of an office building in Omaha 
to James Stewart & Company. The cut stone was fur- 
nished by Alexander King & Company, stone cutters of 
Galesburg, Illinois, under a contract with Stewart & Com- 
pany. This action was brought to foreclose a lien claimed 
by plaintiff on account of stone furnished to -Alexander 
King & Company to be used in the Union Pacific building. 
The petition alleges the facts as to ownership, the contract 
with James Stewart & Company; that Alexander King & 
Company had a contract with James Stewart & Company 
for the furnishing of stone to be used in the building; and 
that plaintiff furnished stone which was used by Stewart 
& Company. An itemized account of the stone claimed to 
be furnished is attached to the petition. Alexander King 
& Company answered with a general denial. Stewart & 
Company filed an answer containing a general denial, a 
plea that the affidavit was not filed within the statutory 
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time, that the account is largely in excess of any balance 
owing by King & Company to plaintiff, and fails to give 
credit for payments made. It further pleads that the 
stone mentioned in the account as delivered on September 
15, 1910, and thenceforward to and including November 
11, 1910, was under one contract, and that all stone sold 
and delivered from and after January 27, 1911, was sold 
and delivered under a separate and independent contract, 
and that the affidavit filed was false and untrue in several 
particulars. : 

The relevant and material facts as established by the 
evidence seem to be as follows: The plaintiff is the owner 
of quarries at Dark Hollow near Bedford, Indiana. Alex- 
ander King & Company are stone cutters, taking rough 
quarry stone and at their plant in Galesburg, Illinois, cut- 
ting, sawing or planing it ready for use in buildings, ac- 
cording to plans furnished. Alexander King & Company 
agreed to furnish the contractors a large quantity of blue 
Bedford stone. A sample from the quarries of plaintiff 
was submitted to the architect and was approved by him, 
and on September 10, 1910, Alexander King & Company 
ordered from the plaintiff 13,000 cubic feet of Dark Hol- 
low blue Bedford stone, in large unscabbled blocks, to be 
shipped at the rate of a car-load a day to their plant at 
Galesburg, Illinois. Alexander King & Company main- 
tained a stone-yard at the plant where rough stone blocks 
received from various quarries were usually kept in stock. 
These were piled up in one end of the yard. The blocks 
were taken to the gang saws as needed, where they were 
sawed into slabs and pieces, according to the dimensions 
of particular pieces required. Sometimes a block would 
be sawed into a number of pieces in order to use the stone 
economically, and these parts would be distributed to dif- 
ferent jobs. Of the 13,000 cubic feet shipped to Gales- 
burg under the order of September 10 about 1,200 cubic 
feet were used in a residence at Monmouth, Illinois, and 
over 2,900 cubic feet were used in a church building at 
David City, Nebraska. There is some evidence tending to 
prove that the stone supplied by the plaintiff was known 
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to the trade as Dark Hollow Bedford stone; that it was 
darker in color and closer in texture than other blue Bed- 
ford stone; that each block for this contract was marked; 
and that only the stone from plaintiff’s quarry was used. 
in the Union Pacific building. The shipping book of Alex- 
ander King & Company shows that 14,484.11 cubic feet of 
stone were shipped by that company to the building in 
Omaha. On the other hand, a number of witnesses testi- 
fied for the defense that blue Bedford stone coming from 
the various quarries in that locality is of substantially the 
same quality and texture, although it all varies in shade. 
There is also evidence that blue Bedford stone from the 
plaintiff’s and other quarries was in stock in the yards 
at the time the order of September 10 was given, and 
that the blocks were not specially marked, but were taken 
to the saws indiscriminately. It is also shown that stone 
was sold locally from the yard, and that at this time stone 
was being supplied to other buildings. The superintend- 
ent of construction for Stewart & Company testified that 
there are a few pieces of buff Bedford stone in the Union 
Pacific building, and that during construction he had com- 
plained several times to King & Company that the color 
of the stone was not uniform. It was also proved that a 
number of pieces of blue Bedford stone from other quar- 
ries of like color had been supplied by a local stone dealer 
in Omaha to supply omissions. From all the evidence we 
draw the conclusion that the blue Bedford stone supplied 
by the plaintiff was not so distinct in color and character 
from that of other quarries of that region, nor was it so 
marked, that it did not mingle with the mass of stone in 
the Galesburg yard, and that it is impossible to determine 
with certainty the origin of every stone supplied to Stew- 
art & Company under this contract. No doubt the general 
bulk of the stone supplied came originally from the plain- 
tiff’s quarries, but it was a finished product that was 
shipped to Omaha, and not the rough stone sold by plain- 
tiff. Having been merged in a mass at Galesburg and its 
identity not preserved either by segregation or distinctive 
marking, we cannot determine with any certainty—even 
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if a lien were granted by law under such a transaction as 
here presented—the amount of material furnished by the 
plaintiff. Ringel v. Stumpf, 116 Wis. 287. 

But there is another difficulty in the plaintiff’s way. 
While in the orders given by King & Company to plaintiff 
it was mentioned that the stone was for the Union Pacific 
job, the purchaser exercised the right, with the tacit con- 
sent of the plaintiff, to use it in such other and different 
places as it deemed most to its advantage. As we have 
seen, part of the stone purchased was used in David City, 
Nebraska, part in Monmouth, Illinois, part in Omaha, and 
there is testimony that a small part of it was sold and de- 
livered in Galesburg. King & Company had an open ac- 
count with plaintiff running for several years back. The 
stone shipped was charged in this general account. No 
entry was made in any of plaintiff’s books indicating the 
buildings in which the stone was to be used, and all pay- 
ments made were credited upon this general account, and 
not upon special contracts. It seems clear that the stone 
was sold upon the general credit of Alexander King & 
Company and not to be used exclusively for the Union Pa- 
cific or any other building. Apparently the credit and 
financial standing of the buyer were such that no care was 
taken to identify and itemize the stone furnished for 
zach separate structure. Under such a state of facts, no 
lien can be successfully claimed. Phillips, Mechanics’ 
Liens (3d ed.) secs. 122-124; Frost v. Falgetter, 52 Neb. 
692, and cases cited. And this applies with more force 
to persons most remote from the owner or principal con- 
tractor. Phillips, Mechanics’ Liens (8d ed.) sec. 125. 

The district court found that at the time of the com- 
mencement of the action King & Company were indebted 
to plaintiff in the sum of $5,074.40, being the balance of 
an open account; that the affidavit and account filed in 
the office of the register of deeds for the purpose of obtain- 
ing a lien was not a true or just account of the material 
furnished, but that a large amount of material furnished 
for other buildings was included, for which plaintiff :was 
not entitled to a lien, which plaintiff well knew at the time 
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of filing, and by reason of the false and untrue statement 
of account the plaintiff was not entitled to a lien. The au- 
thorities seem to be uniform that, where a claimant, either 
by gross carelessness or by design, puts upon record a 
statement which he knows; or which by the exercise of 
reasonable and proper diligence he might have known, to 
be erroneous and unjust, either by including items not fur- 
nished for the particular building or by failure to give 
credit for payments made, the law will not aid him in en- 
forcing his lien. On the other hand, if the errors are 
trifling and immaterial, or if they are readily explainable 
as the result of mistake, and no element of wilfulness ap- 
pears, regard will be had for the imperfections of human 
machinery, and the recovery of a just debt will not be 
denied where nothing but fair dealing was intended. 

We have some doubt, when the evidence of the plain- 
tiff’s bookkeeper as to how the erroneous statement came 
to be prepared is considered, whether the reasons assigned 
for the judgment of the district court are sound; but, even 
if unsound, the result reached is warranted by the evi- 
dence, and a proper judgment will not be reversed on ac- 
count of an erroneous reason being given for its rendi- 
tion. 

The judgment of the district court is 

AFFIRMED. 


Fawcerrr and SHDGwIck, JJ., not sitting. 


Mary D. Lybick, APPELLEB, v. HENRY ROLFs, APPELLANT. 
Fiuep Juuy 11, 1914. No. 17,798. 


Justice of the Peace: APPEAL: OBJECTIONS: Waiver. ‘‘ When an appeal 
from a justice of the peace to the district court is taken in the time 
prescribed by law, and both parties appear in the appellate court 
and without objection file pleadings, and the cause is noticed for trial, 
it is then too late for the appellee to object to the validity of the 
appeal.’’ Claflin v. American Nat. Bank, 46 Neb. 884. 
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APPEAL from the district court for Cedar county: 
Guy T. Graves, Jupcs. Reversed. 


R. J. Millard, for appellant. 
Wilbur F. Bryant, contra. 


LETTON, J. 

This suit was begun before a justice of the peace. Plain- 
tiff recovered judgment, and defendant appealed to the 
district court. On July 9, 1910, the defendant filed in the 
justice court an instrument purporting to be an appeal 
bond, but which was defective in form and substance. On 
July 14, 1910, defendant filed the transcript in the district 
court. On August 11, 1910, the plaintiff filed his petition 
therein, and on March 11, 1911, the defendant filed his 
answer. On the 17th of November, 1911, the case was 
assigned for trial as the first civil case for trial at the 
next regular term of the district court. On March 9, 1912, 
the plaintiff filed a motion to dismiss the appeal for the, 
reason that the appeal bond was insufficient. After this 
motion was filed, and before it was ruled upon, the de- 
fendant offered in open court to give an additional bond, 
which offer was overruled, and the court sustained the 
motion to dismiss. 

Defendant contends that the motion to dismiss the ap- 
peal came too late, and that he should have been allowed 
to give the additional bond. Plaintiff’s position is that 
there was no error in refusing defendant’s request, be- 
cause the instrument was not sufficient to constitute a 
bond, and because it had never been approved. While 
these objections may have been good, if taken in time, it 
will be observed that plaintiff voluntarily appeared in the 
district court and filed his petition; that an issue was sub- 
sequently made up by the filing of defendant’s answer, and 
the cause was set for trial; and that not until several 
months afterwards did the plaintiff file the motion to dis- 
miss the appeal. 

The motion was filed too late. It was not filed until more 
than a year after the plaintiff had appeared in the district 
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court and had filed his petition, and nearly four months 
after the case had been assigned for trial. The third par- 
agraph of the syllabus in Claflin v. American Nat. Bank, 
46 Neb. 884, is as follows: ‘When an appeal from a jus- 
tice of the peace to the district court is taken in the time 
prescribed by law, and both parties appear in the appellate 
court and without objection file pleadings, and the cause 
is noticed for trial, it is then too late for the appellee to 
object to the validity of the appeal.” The same principle 
is announced in Minneapolis Harvester Works v. Hedges, 
11 Neb. 46; Goodrich v. City of Omaha, 11 Neb. 204; Asch 
v. Wiley, 16 Neb. 41; Steven v. Nebraska & lowa Ins. Co., 
29 Neb. 187. We are content to adhere to the rule an- 
nounced in these cases. 

The judgment of the district court is therefore reversed 
and cause remanded for further proceedings. 

REVERSED. 


Max WOOLFSON, APPELLANT, V. C. W. MEAD, APPELLEE. 
Fitep Juty 11, 1914. No. 17,817. 


1. Exemptions: NoNRESIDENTS. In order to entitle a judgment debtor 
to the benefit of the $500 exemption of personal property provided for 
in section 521 of the code, it must appear that he is a resident of 
this state, the head of a family, and that he has no lands, town lots 
or houses subject to exemption as a homestead under the laws of this 
state. The $500 exemption is in lieu of the homestead, and non- 
residents of the state are not entitled to this exemption. 


2. Kriesel v. Eddy, 37 Neb. 63, distinguished. 


AppraL from the district court for Douglas county: 
ABRAHAM L. SuTToN, JUDGE. Reversed. 


J. E. von Dorn, for appellant. 


De Bord, Fradenburg & Van Orsdel and Francis P. 
Matthews, contra. 
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LErron, J. : 

Plaintiff obtained a judgment against defendant under 
which garnishment proceedings were instituted against 
the Omaha Gas Company, which answered that it had in 
its possession $50 belonging to defendant, being wages 
earned by him while employed as a clerk. Defendant then 
filed an affidavit, claiming the $50 as exempt'to him under 
the laws of this state, which recited that defendant is the 
head of a family, a nonresident of this state, living in 
Council Bluffs, Iowa; that he had no land, town lots or 
houses subject to exemption as a homestead; that, includ- 
ing the $50 mentioned, the defendant did not own or pos- 
sess personal property to the amount of $500, and that 
the $50 was earned by him within 30 days from the date 
of the garnishment proceedings. The court found that 
90 per cent. of the wages was absolutely exempt, and that 
the balance of the money was exempt as a part of the $500 
exemption allowed to heads of families, and ordered the | 
money released. Plaintiff appeals. 

The question presented is whether a nonresident is en- 
titled to the benefit of the $500 exemption provided for by 
sections 521-523 of the code. The language of the statute 
is: “All heads of families who have neither lands, town 
lots, or houses subject to exemption as a homestead under 
the laws of this state, shall have exempt from forced sale 
on execution the sum of $500 from personal property.” 
Code, sec. 521. Sections 522 and 523 provide for the 
manner in which the exemption may be obtained. 

In Williams v. Golden, 10 Neb. 432, Judge Cobb said, 
speaking of the legislature: “Evidently it was their in- 
tention to give the landless debtor an-exemption of per- 
sonal property in lieu of the more wealthy debtor’s home- 
stead exemption.” This court has frequently repeated. 
that the $500 exemption is “in lieu of the homestead ex- 
emption.” Mann v. Welton, 21 Neb. 541; Widemair v. 
Woolsey, 58 Neb. 468. 

In First Nat. Bank v. Lancaster, 54 Neb. 467, the sec- 
ond paragraph of the syllabus is: “It is the duty of an 
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officer who has seized under an order of attachment prop- 
erty claimed to be exempt under section 521 of the code 
of civil procedure to cause such property to be appraised 
when the attachment defendant, being a resident of the 
state, the head of a family, and without any homestead 
exemption, files with such officer, or in the court from 
which the writ issued, the proper inventory and affidavit.” 
Judge Sullivan, writing the opinion, says: “It follows 
from what has been said that the plaintiff was entitled to 
the peremptory writ only upon due proof that he filed with 
_the sheriff in connection with the inventory an affidavit 
setting forth that he was a resident of the state, the head 
of a family and had neither lands, town lots, nor houses 
exempt as a homestead. Having failed to furnish such 
proof, the judgment of the district court is reversed.” 
This is followed in Johnson v. Bartek, 56 Neb. 422. The 
history of the legislation with respect to this subject is 
set forth in the opinion in this case. 

It will be seen that these decisions are ‘consistent in 
holding that the $500 provision js in lieu of the homestead, 
and that in order to obtain the same it must appear that 
the applicant is a resident of the state, and the head of the 
family, and has neither lands, town lots, nor houses sub- 
ject to exemption. The only case in which language is 
used somewhat inconsistent with this idea is Kriesel v.° 
Eddy, 37 Neb. 63. In this case the affidavit, while inar- 
tistically drawn, showed that Kriesel had no other prop- 
erty than that which had been seized. The opinion says: 
“Tf the affidavit under the statute should have shown that 
the affiant owned neither lands, town lots, nor houses, 
which we do not now determine, such requirement was 
fully met by the above language.” The affidavit implied, 
and the evidence at the trial showed, that Kriesel was a 
resident of Omaha. As to this point it is said: “Such 
statement in the affidavit for exemption is nowhere re- 
quired.” This is the only point upon which the opinion 
is not in harmony with the later opinions of this court. 
While section 522 does not require in direct terms that 
the residence of affiant be stated in the affidavit, the fact 
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of residence must appear, and the proper practice is laid 
down in First Nat. Bank v. Lancaster, supra. So far, 
therefore, as it is inconsistent with the opinion in the lat- 
ter case, Kriesel v. Eddy, supra, cannot be regarded as au- 
thority. 

It seems clear that this is the only rational rule of con- 
struction to be given to this statute. If defendant’s con- 
tention is sound, a fraudulent debtor doing business in 
this state and owning a valuable homestead in an adjoin- 
‘ing state, for instance, in Council Bluffs, Iowa, might 
truthfully make an affidavit in the language of the statute 
that he was the head of a family, and had “neither lands, 
town lots or houses subject to exemption as a homestead 
under the laws of this state,’ and would be entitled to 
have set apart to him, not only the specific exemptions of 
tools, wages, etc., but also the $500 exemption, while a 
citizen of this state, having the most humble home, could 
obtain the specific exemptions only in addition to his home- 
stead. It is unreasonable to believe that the legislature 
intended to give a nonresident debtor privileges which it 
denies to the residents of this state. We adopt and ap- 
prove the rule stated in First Nat. Bank v. Lancaster, su- 
pra. Since the defendant’s affidavit shows that he is not 
a resident of the state, he is not entitled to any part of 
the $500 exemption. . 

The order of the district court allowing him a portion 
of the money as a part of the $500 exemption is reversed, 
and the cause remanded for further proceedings. 

: REVERSED. 
Ross, J., not sitting. 
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Henry H. BARTLING, APPELLANT, VY. ADDISON WAIT, 
SECRETARY OF STATE, APPELLEE. 


Frrep Juiy 11, 1914. No. 18,611. 


1. Statutes: RerERENDUM: PeEriTion. Under the provisions of section 
2335, Rev. St. 1913, it is not required that the full text of an act 
of the legislature which it is desired to submit to the people for a 
referendum vote shall be printed on the face of the referendum peti- 
tion if the referendum is sought as to the entire act, but if it is desired. 
upon a portion of the aet only, that portion which the petitioners de- 
sire submitted must be printed upon the petition. 


2. Evidence: Jupicran Noricx. The court will take judicial notice that 
certain cities and villages named in the petition are situated within 
this state. 


3. Statutes: RereRENDUM: APPROPRIATION Yor ARMoRY. Under the pro- 
visions of section le, art. III of the constitution, a referendum can- 
not be ordered upon acts of the legislature ‘‘making appropriations 
for the expenses of the state government, and state institutions exist- 
ing at the time such act is passed.’’ The expense of maintaining the 
national guard of Nebraska, which is a part of the state government, 
and, in one sense, a state institution, may not be made the subject 
of a referendum, but an appropriation to erect a building for a memo- 
rial armory is not an ‘‘expense’’ under the meaning of this clause, 
is not within the exception, aud may be made the subject of a 
referendum, 


APPEAL from the district court for Lancaster county: 
WILuarp E. Stewarp, Juper. Affirmed. 


Paul Jessen, William H. Pitzer and Hdwin Zimmerer, 
for appellant. 


Grant G. Martin, Attorncy General, George W. Ayres 
and A. W. Richardson, contra. 


Letron, J. 

Action for an injunction, which was denied. Plaintiff 
appeals. 

On April 16, 1913, aun act was passed and approved, en- 
titled “An act to establish a memorial armory at Nebraska 
City and to provide for the payment of the construction 


Vou. 96] JANUARY TERM, 1914. 533 
° Bartling v. Wait. 


thereof.” Laws 1913, ch. 128. This act provided, in sub- 
stance, for the establishment in Nebraska City of an 
armory building to be known as the “Fort Kearney Mem- 
orial Armory” to be located on the ground originally oe- 
cupied by old Fort Kearney, and that when so constructed 
it should be used and occupied as an armory building by 
that company of the regular state militia then or after- 
wards located at Nebraska City; that the building should 
be constructed under the supervision of the commissioner 
of public lands and buildings after the land on which it 
was to be built should be conveyed to the state in fee sim- 
ple without cost or expense. By section 5, $20,000 was ap- 
propriated from the general fund of the state for the 
purpose named. 

The petition alleges that the plaintiff is a citizen of-the 
state and a resident of Nebraska City; that there is now 
in plaintiff’s hands a deed conveying the fee simple title 
to the site of old Fort Kearney, with an abstract of the 
record title thereto, with instructions from the grantor to 
deliver the same to the state of Nebraska for the purpose 
contemplated by the act; that he has tendered the convey- 
ance and abstract to the governor of the state, but accept- 
ance has been refused for the reason that there has been 
filed in the office of defendant secretary of state of Ne- 
braska a petition under the provisions of article XIX, ch. 
20, Rev. St. 19138, demanding that the act be submitted to 
the legal voters of the state at the general election to be 
held in November, 1914. It is also alleged that the sec- 
retary of state, notwithstanding the insufficiency of the 
petition in fact and law, as defendant is preparing to sub- 
mit the act to the voters of the state for approval or re- 
jection at the next general election, and to print the title 
of the act and a statement of its provisions upon the bal- 
lot to be submitted to the voters. It is alleged that the 
_ defendant has no power so to do, for the reason that by 
section 1c, art. III of the constitution, it is provided that 
the referendum cannot be ordered upon acts of the legis- 
lature “making appropriations for the expenses of the 
state government, and state institutions existing at the 
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time such act is passed,” and that such act is within the 
exception; that there is and has been continually for 25 
years past a regular company of the state militia enlisted 
and organized and having its headquarters in Nebraska 
City, which is a part of the national guard of the state; 
that the regularly organized state militia is a part of the 
government of the state of Nebraska, and an appropriation 
for its maintenance is an appropriation for the expenses 
of the state government; and that the national guard is a 
state institution which was in existence at the time of the 
passage of the act. 

A large number of irregularities in the petitions filed 
are also alleged, and it is alleged that the signers do not 
equal 10 per cent. of the legal voters of the state at the 
last regular election, and that when illegal signatures are 
deducted there would be less than 5 per cent. of the legal 
voters in each of two-fifths of the counties of the state. 
An injunction is prayed to prevent defendant from print- 
ing the title and numbers of the act upon the ballot, and 
from proceeding with the submission of the question of 
the approval or rejection of the act. The attorney general 
answers, admitting the passage of the acti as alleged, the 
facts alleged with reference to the site of old Fort Kear- 
ney, the tender of the deed to the governor and its re- 
fusal, and that the defendant intends to submit the ques- 
tion to the people. The other allegations in the petition 
are denied. After a hearing, the court found in favor of 
defendant and denied the injunction. 

At the trial the allegations as to the continuous exist- 
ence of a company of the national guard at Nebraska City, 
and that the names upon the petitions represented more 
than 10 per cent. of the votes cast for governor at the 
preceding election, and more than 5 per cent. in each of 
more than two-fifths of the counties of the state were ad- 
mitted. It is also stipulated that of the 26,891 names 
1,852 are signed, and their post office address is shown only 
by the city or village in which the signer purports to live, 
but neither the county nor state in which they live ap- 
pears upon the face of the petition, except that which ap- 
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pears upon the other side of the face of the petition, and 
that each of the 1,852 names was subscribed to the petition 
under the printed form. Copies of this and of the back of 
the petition were in evidence. 

It is first argued that the petition is insufficient because, 
while the statute requires a full and correct copy of the 
act proposed to be submitted to the vote of the people to 
be printed upon each petition circulated, the record shows 
that the word “originally” in the second section was 
omitted. The act provides that the building should be 
constructed “upon the ground originally occupied by old 
Fort Kearney,” while the purported copy reads that the 
buildings shall be constructed upon the ground occupied 
by old Fort Kearney. The statute provides (Rey. St. 
1918, sec. 2385): “The following shall be substantially 
the form of petition for ordering the referendum against 
any act or any part of any act passed by the legislature 
of the state of Nebraska. * * * 


“PETITION FOR REFERENDUM. 


“To the Honorable———, Secretary of State for the 
state of Nebraska: We, the undersigned citizens and legal 
voters of the state of Nebraska and the county of ; 
respectfully order that the Senate (or House) Bill No. 
entitled (title of act, and if the petition is against 
Jess than the whole act, then set forth here the part or 
parts on which the referendum is sought).” 

/ The form provides for printing the title of an act only 
“when a referendum is sought as to the whole enactment. 
It is only “if the petition is against less than the whole 
act” that it is necessary that the part or parts on which 
the referendum is sought shall be set forth. There is a dis- 
tinction between section 2337 providing for the initiative, 
which plaintiff cites and relies upon, and that for the ref- 
erendum. The initiative petition must set forth “a full 
and correct copy of the title and text of the law or amend- 
ment to the constitution so proposed by the initiative pe 
tition.” Rev. St. 1918, sec. 2337. Section 2337 is there- 
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fore inapplicable, and the omission of the word_“origi- 
nally” does not impair the validity of the petition. } 

It is claimed that the petition is defective because 1,852 
signers of the petition did not give their complete post 
office address; that the address is shown only by the city 
. or village in which the signer purports to live, but neither 
. the county nor state in which they live appears on the face 
of the petition, except that each appears on the other side 
of each petition. Taking the Antelope county petition as 
an example, there is a certificate to each sheet to the effect 
that each of the persons signed his name in the presence 
of affiant, and that he believes each has signed his name 
and post office address correctly, and that each signer is a 
voter of the state of Nebraska and county of Antelope. 
The post office address of the respective signers are given 
“Elgin,” “Petersburg,” and “Oakdale.” The argument is 
that “John Smith, writing merely ‘Aurora’ after his name, 
does not give his post office address.” The implication is 
that each signer must give his street and number and his 
state. Even without the proof upon the back of the peti- 
tion, it is a fact of which the court will take judicial notice 
that there are cities and villages of the names appended, in 
this state; that the free delivery system is not in force in 
all the cities and villages in the state, and that in such 
case a street address is unnecessary and unusual. Fur- 
thermore, it is a well-known fact that even in cities and 
towns the usual post office address of many is merely the 
name of the city without addition. The petition, there 
fore, is not vulnerable to these objections. 

We have no difficulty in reaching the conclusion that the 
national guard of the state is a part of the state govern- 
ment. The governor of the state is the commander-in- 
chief, and in times of peace the adjutant general and his 
assistants are paid a salary by the state, and an office is 
furnished for them in the state capitol. The statutes pro- 
vide for the organization and administration of the na- 
tional guard as the military arm of the state. In times of 
insurrection or internal disorder it is the instrument by 
which the executive maintains peace and good order. All 
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public property belonging to the national guard is required 
to be kept in armories or other properly designated places; 
appropriations for armories and lockers have been made 
for many years, and the legislature of 1918, in the act mak- 
ing appropriations “for the current expenses of the state 
government” for the biennium ending March 31, 1915, ap- 
propriated $68,000, for the Nebraska national guard, 
$30,000 of which was for “armory rentals and lockers.” 
The organized militia may also be considered to be a 
“state institution” in one sense. Of course, the words 
“state institution” in this connection may have two mean- 
ings, one the corporate, or in some instances the associa- 
ted, body which carries on the activities for which it is 
organized, the other meaning the building or buildings in 
which that body exercises its proper functions and activi- 
ties. It isin this latter sense that the words “state institu- 
tion” are ordinarily used, and a reference to the “State Hos- 
pital for the Insane” or “State Industrial School,” or like 
institutions, is usually understood to mean the building 
occupied by the institution as distinguished from the man- 
aging body. 4 Words and Phrases, 3662. But the deter- 
mination that the national guard is a part of the state 
governnient, and that in one sense it may be termed a 
“state institution,” does not dispose of the question pre- 
sented. The constitution as amended provides: “The ref- 
erendum may be ordered upon any act except acts mak- 
ing appropriations for the expenses of the state govern- 
ment, and state institutions existing at the time such act 
is passed.” It seems to us that the legislature in submit- 
ting the amendment to the constitution providing for the 
initiative and referendum, and the people of the state in 
adopting the same, intended that the administration of 
the state government, and the functions and activities of 
existing state institutions, should not be interfered with 
or crippled by the uncertainty and delay which would 
surely result if appropriations for their expenses should 
be submitted to a referendum vote, but that ‘the people of 
the state reserved the right to decide whether appropria- 
tions for the expenses of new state institutions should be 
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made. The vague and general rumors as to legislative log- 
rolling that have been in circulation for years may have 
had something to do with this determination, but, of 
course, this we cannot say, and are not concerned with 
the motive. 

The question is a novel one, and is of great importance, 
since similar inquiries may arise in future with reference 
to the erection of buildings for the state government or for 
existing institutions. Our attention has been called to 
cases in other states where a somewhat similar view has 
been taken. JAfcClure v. Nye, 22 Cal. App. 248, and cases 
cited ; State v. Commissioners, 21 Kan. 419. But it is said 
that in each of these instances the word “expenses” has 
been prefaced by some adjective such as “current ex- 
penses,” or “the usual current expenses,” or “ordinary ex- 
penses,” and it it said that by reason of the omission of 
these qualifying words the legislature and people must 
have meant that appropriations for expenses of every na- 
ture should not be subject to referendum. We are un- 
able to take this view. If immense appropriations should 
be made for the purpose of erecting buildings at various 
localities for the state government and for existing state 
institutions, buildings which might well take years to 
erect, could it reasonably be said that such appropria- 
tions were for the “expenses” of the institutions? Would 
they not rather be of the nature of permanent invest- 
ments? Holding these views, therefore, the word “ex- 
penses” as used in this section of the constitution must 
be construed to mean the ordinary running expenses of the 
state government and existing state institutions, and not 
to include money to be paid for the erection of new and 
permanent buildings. We do not wish to be understood as 
holding that appropriations made for the necessary up- 
keep, improvement, repair, and maintenance of existing 
public buildings (such as the appropriation made by the 
legislature of 1913 for “improvements, repairs, and care 
of the capitol building”) or for minor structures appur- 
tenant thereto made necessary by stress of circumstances, 
are subject to a referendum. But we are of opinion that 
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such an act as that under consideration is not within the 
exception, and that the secretary of state should not be 
restrained from carrying out the prayer of the referendum 
petitioners. 


te 


The judgment of the district court is 
AFFIRMED, 


ReeEsE, C. J., and Rossz, J., not sitting. 


ELIZABETH MECK, ADMINISTRATRIX, APPELLEE, V. 
NEBRASKA TELEPHONE COMPANY, APPELLANT. 


Fin—ep Juuy 11, 1914. No. 17,645. 


Telephone Companies: EMBANKMENTS IN STREETS: LiaBIiiry. It is 
the duty of a telephone company making excavations and embank- 
ments in public streets under a license from a city to conform to city 
ordinances requiring proper guards, signals and barricades for the 
protection of the public, and a failure so to do is evidence of neg- 
ligence. 


. Municipal Corporations: EMBANKMENTS IN STREETS: SienaLs. Three 


red lights in a street, two a block apart and one between, do not, as 
a matter of law, warn a pedestrian in the night, when the ground is 
covered with snow, that there is a continuous embankment along the 
block. 


Telephone Companies: EMBANKMENTS IN STREETS: NEGLIGENCE: QUES- 
TION FOR JuRY. In an action for alleged negligence resulting in the 
death of a pedestrian who fell from an embankment in a street and 
was run over by a street car, whether there was negligence on the 
part of defendant in permitting the embankment to remain longer 
than necessary and in failing to furnish proper guards, lights and 
barricades, held questions for the jury. 


Damages in the sum of $9,000 for causing the death of a healthy man 
2% years old, who was earning over $100 a month, with a fair prospect 
of promotion, held not excessive. 


APPEAL from the district court for Lancaster county: 


ALBERT J. CORNISH, JUDGE. A/firmed. 


Halt & Bishop, for appellant. 
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Stewart, Williams & Brown, contra. 


Ross, J. 

This is an action to recover damages in the sum of 
$25,000 for alleged negligence resulting in the death of 
William B. Meck. Defendant is a corporation conducting 
a telephone business. It uses the streets of Lincoln for 
underground conduits and wires. The city is crossed from 
north to south by Twenty-seventh street. Along the west 
side of that thoroughfare, two feet or more from the curb, 
defendant dug a trench across intersecting streets R and 
S, throwing earth from the excavation on the east side, 
thus creating an irregular, sloping embankment about two 
feet high. A street railway with double tracks occupies 
15 feet in the center of Twenty-seventh street, where there 
is a paved roadway 40 feet wide. The space between the 
embankment and the west rail varied from one foot to 
three feet. Meck was a locomotive fireman on the Chicago, 
Burlington & Quincy Railroad. While on his way to 
his work in the darkness, a few minutes before 6 o’clock on 
the morning of January 3, 1911, he fell from the embank- 
ment, and was run over by a street car and fatally in- 
jured. His wife, as administratrix of his estate, is plain- 
tiff. In a petition stating a cause of action it is alleged, 
among other things, that defendant was negligent ‘in 
creating the said dangerous embankment in said public 
street, and in causing and permitting the same to be and 
remain in said street an unreasonable and unnecessary 
length of time, and without any guards or signals to warn 
and protect persons using said street, and without con- 
structing and maintaining safe passageways over said 
ditch and through said embankment.” Defendant denied 
negligence on its part, and pleaded that Meck’s injuries, 
if they occurred while he was near to or attempting to,cross 
the trench and the embankment, resulted from his own neg- 
ligence. ‘The jury rendered a verdict against defendant for 
$12,000. To prevent the granting of a new trial plaintiff 
filed a remittitur for $3,000, and, from a judgment in her 
favor for $9,000, defendant has appealed. 
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It is argued by defendant that the petition fails to state 
a cause of action, and that the evidence does not sustain 
a finding that negligence on the part of defendant was the 
proximate cause of Meck’s death. The petition is not suc- 
cessfully assailed. There is proof tending to show the fol- 
lowing facts, conditions and circumstances: Meck lived 
four blocks east of Twenty-seventh street at 3120 Vine 
street. According to his custom, in going to work, he left 
his home at 5:40 in the morning and started west on Vine 
street, intending to board at Twenty-seventh street what 
is described as an “owl car,” which left Holdrege street at 
5 :45, running straight south on Twenty-seventh street and 
crossing Vine, T, S and R streets on its way down-town. 
His wife watched him going west on Vine street until he 
disappeared. It was a dark morning. The ground was 
covered with snow, and the temperature was 16 degrees 
below zero. The street lights had been extinguished at 1 
o’clock. The owl car was two or three minutes late in 
leaving Holdrege street. The motorman said that, while 
he was running 10 or 12 miles an hour, he saw Meck on the 
embankment 4 or 5 feet southwest of the car, and that he 
appeared to be overbalanced; that he put one foot on the 
fender; that the side of the car at the front end struck 
him; that he fell; that the car ran over him; that his 
body was found on the embankment with his legs across 
the west rail of the west track. There was blood on the 
rail between S and R streets about 60 feet south of the 
crosswalk on the south side of S street. How Meck 
reached the fatal spot is not definitely shown. It is cer- 
tain he did not wait in the cold for the car at Vine street, 
but walked where it would overtake him. He could see its 
light for more than half a mile. According to the story 
of the motorman, what he saw of Meck before he was in- 
jured occurred “in a flash.” He did not see Meck until 
he was within four or five feet of the car. That he crossed 
over the trench and the embankment from the west side- 
walk is uncertain. One witness said he found human foot- 
prints between the sidewalk and the embankment, but an- 
other testified to finding none. Meck reached Twenty-sey- 
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enth street at Vine street ahead of the car. It may fairly 
be inferred that he either crossed the street railway tracks 
to the west side and walked south on the sidewalk, or re- 
mained in the street, following the west side of the track, 
where he could signal and board the approaching car. 
The crosswalks at S street were covered by the embauk- 
ment, the only approach to Twenty-seventh street from 
the west side being a narrow passageway in S street. It 
was customary for all south-bound cars on Twenty-seventh 
street to stop at the south side of intersecting streets for 
passengers, and for the owl car leaving Holdrege street 
at 5:45 to receive passengers on the west side anywhere 
along the track. It might also be inferred that Meck 
crossed to the west side of Twenty-seventh street at Vine 
street; that he walked south on the sidewalk to the open- 
ing through the embankment at S street; and that he went 
in the street along the west side of the railway track to 
the place of the injury. Meck had a lawful right to pursue 
any of the courses indicated in using the public streets 
and sidewalks, and for the purposes of this case it is im- 
material which inference the jury drew from the evidence 
and surrounding circumstances. 

In making the excavation and the embankment defend- 
ant acted under a license obligating defendant to conform 
to city ordinances making it unlawful to permit the ex- 
cavation to remain open longer than was actually neces- 
sary, and requiring licensee to guard the excavation care- 
fully while being made or used, and to maintain such bar- 
ricades, guards, lights and signals as will protect the 
public from injury or loss. As early as Thursday defend- 
ant tore up the pavement, obstructed a portion of the 
street and left the excavation open, knowing that work 
would be suspended Sunday and Monday; the former be- 
ing the first day of the new year and the latter being 
observed as a holiday. The collision occurred before day- 
light on Tuesday morning following. From the evidence 
it cannot be held, as a matter of law, that the excavation, 
with the resulting embankment, was not allowed to remain 
open longer than was actually necessary. 
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During Monday night a watchman occupied a little, im- 
provised tent on Twenty-seventh street near S street, but 
he assumed no duty to protect the public further than to 
see that red lights were kept burning. There was no bar- 
ricade except around a manhole at § street. As already 
stated, there were no street lights after 1 o’clock at night. 
There is a dispute about the number of red lights along 
the trench, but a disinterested witness, who waited for 
the owl car at R street and who boarded it where it stopped 
after the collision, testified that he saw three only, one 
at the south end of the embankment by R street, one at the 
north end by S street, and one between. If his observa- 
tions were accurate, red lights on Twenty-seventh street 
at R and § streets and one near the alley between, when 
the ground, on a dark night, had been covered by recently 
fallen snow, would not, as a matter of law, warn a pedes- 
trian that there was an embankment along a 300-foot block 
between S and R streets. City of Oklahoma City v. Welsh. 
3 Okla. 288, 41 Pac. 598. The space between the obstruc- 
tion in the street and the west rail of the street car track 
varied in width from one to three feet. Where Meck was 
struck the intervening space was a foot wide. He hada 
right to walk along this space at night, until the owl car, 
which stopped for passengers without regard to the place, 
approached. He had a right either to step to the west out 
of the way of the car or to have notice or warning that 
there was an embankment to prevent him from doing so. 
Whether he got on the embankment in this manner or 
whether he attempted to cross it from the sidewalk is un- 
certain, but there is evidence tending to show that he was 
overbalanced by the obstruction. It was the duty of the 
city to keep the streets in a reasonably safe condition for 
travel, or to give warning signals, or to protect the public 
from the trench and resulting embankment by railings or 
by other means. These duties, under the license men- 
tioned, extended to defendant also. 

Whether there was negligence on the part of defendant 
in permitting the excavation, with the resulting embank- 
ment, to remain open longer than was actually necessary, 
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and in failing to properly guard the excavation, and in 
failing to maintain sufficient barricades, guards, lights 
and signals were all questions of fact for the jury. City 
of Wyandotte v. Gibson, 25 Kan. 236; Fugate v. City of 
Somerset, 97 Ky. 48; Hyatt v. Trustees of the Village of 
Rondout, 44 Barb. (N. Y.) 885; Pettengill v. City of Yonk- 
ers, 39 Hun (N. Y.) 449; City of Rockford v. Russell, 9 
Bradw. (Ill) 229; Alexander v. City of Big Rapids, 70 
Mich. 224; Fow v. City of Chelsea, 171 Mass. 297; Crowther 
v. City of Yonkers, 15 N. Y. Supp. 588; Hyde v. City of 
Boston, 186 Mass. 115; City of Baltimore v. Maryland, 166 
Fed. 641; Grider v. Jefferson Realty Co., 116 8. W. (Ky.) 
691. This assignment of error is therefore overruled. 

A formidable argument is directed to the proposition 
that contributory negligence of Meck was the proximate 
‘cause of his death, and that therefore there was error on 
the part of the trial court in refusing a peremptory in- 
struction requested by defendant. On this branch of the 
case, the theory of defendant seems to be that Meck know- 
ingly ran headlong from the sidewalk into the moving car. 
It is insisted that he was warned by the cluster of lan- 
terns at the manhole and by the red lights along the 
trench; that he crossed piles of brick and sand taken from 
the pavement and ran onto the embankment with a mo- 
mentum which hurled him against the car. This conten- 
tion is overcome by the fact that a different deduction 
may properly be drawn from the evidence. Even if de- 
fendant is not mistaken in assuming Meck approached the 
embankment from the sidewalk, that fact alone would not 
establish contributory negligence as a matter of law. 
Knowledge of existing conditions in the street does not 
alone preclude a recovery. Want of such care as a pru- 
dent man would exercise in view of the danger is the test 
of contributory negligence. The question is usually one 
for the jury. Nicholson v. City of South Omaha, TT Neb. 
710; City of Beatrice v. Forbes, 74 Neb. 125. This assign- 
ment is likewise overruled. 


Complaint is also made because an excessive recovery 
was permitted and sustained. Meck was 27 years old and 
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was in good health. He had regular employment, with 
an earning capacity exceeding $100 a month. He hada 
fair prospect of promotion. Plaintiff sued as administra- 
trix of his estate, and was entitled to recover compensa- 
tory damages in that capacity for the benefit of those en- 
titled thereto. It has not been shown that the recovery 
was excessive. 

In view of the conclusions reached on the questions dis- 
cussed, there was no prejudicial error in giving or in re- 
fusing instructions. 

No reversible error has been found in the record, and 
the judgment is 

AFFIRMED. 


Conrap SCHNEIDER, ADMINISTRATOR, APPELLEE, V. MODERN 
WooDMEN oF AMERICA, APPELLANT. 


Fiuep Juuy 11, 1914. No, 17,705. 


1, Fraternal Insurance: BENEFIcIary. Under the provisions of section 
94, ch. 43, Comp. St. 1911, in force when the cause of action in this 
case arose, payment of death benefits to a member of a fraternal 
beneficiary association could only be made to the families, heirs, blood 
relations, affianced husband or affianced wife of, or to persons de- 
pendent upon a member; and where one within the class designated, 
who was named as beneficiary in the certificate of membership in suit, 
died before the member, such certificate thereby became payable to 
the legal surviving heirs of such member. 


: Benerits: RigHT or AcTIon. And upon the death of such 
member his certificate of membership did not become an asset of his 
estate, nor in any manner liable for the payment of his debts; and 
no action can be maintained by the administrator of his estate upon 
such certificate. 


3. Principal and Agent: RaviricaTion. The acts of a self-constituted 
agent may be ratified by the one for whom such agent has assumed 
to act, as of the date when the acts were performed. 


AppEAL from the district court for Dodge county: 
Conrad HOLLENBECK, JUDGE. Reversed with directions. 
96 Neb. 35 
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Benjamin D. Smith and Nelson C. Pratt, for appellant. 
F. W. Button, contra. 


FAWCETT, J. 

Defendant is a fraternal beneficiary society. As such 
it issued a certificate of membership to one John M. Maask, 
whom we will designate as the assured. In the certificate 
the mother of the assured was named as beneficiary. The 
certificate provided that, in case of the mother’s death be- 
fore that of the assured, the certificate should be payable 
to the assured’s legal heirs. The mother predeceased the 
assured. Upon the subsequent death of the assured, plain- 
tiff was appointed administrator of his estate, and as such 
brought this action in the district court for Dodge county 
to recover upon such certificate. From a judgment in his 
favor, defendant appeals. 

Plaintiff in his petition recites that he “brings this 
action to recover said sum of $1,000 for the use and benefit 
of the legal heirs of said John M. Maask, deceased.” The 
petition also alleges the facts above set out, and further 
alleges that, “under the terms of said certificate, the said 
sum of $1,000 is now due and payable to the legal heirs of 
said John M. Maask.” This allegation, alone, is sufficient 
to defeat plaintiff’s right to maintain the action. The 
plaintiff is not a legal heir of the assured, but is the ad- 
ministrator of his estate. As administrator he has abso- 
lutely no interest in the membership certificate upon which 
the action is based. It is not an asset of the estate of 
John M. Maask, deceased. No part of it can be applied to 
the payment of his debts or to the costs of administration 
of his estate. The administrator is a stranger to this cer- 
tificate, and has no more right to maintain an action upon 
it than if Mrs. Fringel, the mother of the assured and the 
beneficiary named in the certificate, were still living. If 
she were living and were neglecting to take steps to col- 
lect the certificate, that would be none of the administra- 
tor’s concern. She being dead, and the certificate being 
payable to the legal heirs of Mr. Maask, instead of to her, 
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the relation of the administrator to the certificate is in no 
manner changed. Under the provisions of section 94, ch. 
43, Comp. St. 1911, and under the provisions of the by- 
laws of defendant society, the only persons interested in 
the beneficiary certificate are the legal heirs of the assured. . 
They are therefore the only persons who can prosecute an 
action upon the certificate. If they see fit to neglect to do 
so, that is their matter, and is no concern of the adminis- 
trator. The petition alleges who the legal heirs are, gives 
their names, and states their relationship to the assured, 
thus showing that they were known to the plaintiff when 
the action was commenced, and that they are the ones to 
whom the certificate belongs and is payable. The petition 
alleges that plaintiff brings this action “for the use and 
benefit of the legal heirs of said John M. Maask,” but it no- 
where alleges that it does so at the request of or by the au- 
thority of such legal heirs. He has no right to incur ex- 
pense of litigation without the consent of the heirs. If 
they desire to have the matter litigated, they have the 
right to incur their own expenses and employ their own 
counsel. If plaintiff should be permitted to recover in 
this action, who would have to bear the expense of litiga- 
tion? Plaintiff, as administrator, could not charge it up 
against the estate of Mr. Maask any more than he could 
charge the expense of any other purely private litigation 
to the estate. If he should collect the money upon a judg- 
ment rendered in this action and fail to pay it over to the 
heirs, the judgment would be no protection to the defend- 
ant in another action brought by the rightful owners of: 
the certificate. If he should collect the money and squan- 
der it, neither the owners of the certificate nor the defend- 
ant could recover from his bondsmen as administrator, for 
the reason that, in everything done in relation to the 
bringing of the action and as to all proceedings there- 
under, the court would be compelled to hold that he had 
acted clearly outside of his duties as administrator, and 
that for such acts his bondsmen could not be held liable. 
Suppose the administrator had found among the papers of 
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Mr. Maask, a note payable to Carl Schneider, whom the 
petition names as one of the present legal heirs. Could 
the administrator bring an action upon that note against 
the maker, in his petition allege that Carl Schneider was 
the owner of the note, fail to allege that the decedent had 
any interest in it at the time of his death, and maintain 
such action over the maker’s plea that the plaintiff was not 
the real party in interest? We think not. We are unable 
to see any theory upon which plaintiff can maintain the 
present action. 

It is conceded by defendant that it should pay the 
amount of the certificate to some one, but it insists that 
it should only be required to make payment to the actual 
beneficiaries. The evidence shows that the plaintiff, after 
the death of the assured, gave defendant the notices and 
proofs of death required by the by-laws of the association. 
While plaintiff, as administrator, cannot maintain the 
present action, the heirs for whom he assumed to act may 
ratify his acts in giving defendant notice and furnishing it 
proofs of death, as required by the by-laws, on the theory 
that in giving those notices and furnishing the proofs of 
death plaintiff was acting as the agent of the heirs for 
that purpose. The fact that at the time of so acting he 
may have been a self-constituted agent does not prevent 
their ratifying his unauthorized act. 81 Cyc. 1246, and 
note 92, also page 1283, and note 38; Mechem, Law of 
Agency, secs. 124, 128. 

The judgment is therefore reversed and the cause re- 
manded to the district court, with directions to permit the 
substitution of the real partie’ in interest, if they so move 
within a reasonable time to be fixed by the court, as plain- 
tiffs, as of the date of the commencement in that court of 

‘the present action, and for further proceedings according 
to law. 
REVERSED. 

SEDGWICK, J., dissenting. 

It seems to me that the opinion of the majority is some- 
what inconsistent in holding that the administrator had 
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no more right to bring the action than he would have to 
sue upon a note belonging to an entire stranger, and also 
allowing the heirs to be substituted as plaintiffs as of the 
commencement of the action. If one who has no interest 
whatever in a note volunteers to bring an action thereon 
in his own name as owner, after the action has been ap- 
pealed to this court and reversed because the plaintiff has 
no interest therein, can the owner of the note be substituted 
as plaintiff “as of the date of the commencement of the 
action,” and so charge the defendant with a large bill of 
costs which were unlawfully made? It is said in the ma- 
jority opinion that if the plaintiff had recovered the de- 
fendant would still be liable to the heirs. If so, it was 
necessary for it to defend, and yet it is charged with the 
costs so incurred. In Shea v. Massachusetts Benefit Ass’n, 
160 Mass. 289, it was held that when the beneficiary named 
had died before the insured, and the heirs therefore be- 
came entitled to the fund, the administrator could main- 
tain an action for the heirs, citing several cases. The Mas- 
sachusetts cases and cases from other courts holding the 
sane rule are cited by this court with approval in War- 
ner v. Modern Woodmen of America, 67 Neb. 233. 

In the syllabus of the majority opinion it is said : “Where 
one within the class designated, who was named as bene- 
ficiary in the certificate of membership in suit, died before 
the member, such certificate thereby became payable to 
‘the legal surviving heirs of such member. And upon the 
death of such member his certificate of membership did 
not become an asset of his estate, nor in any manner lia- 
ble for the payment of his debts.” This is stated as the 
reason that the administrator cannot maintain the action 
for the benefit of the heirs. 

This court undertook to state the rule for determining 
in whose name the action should be brought, in these 
words: “The right of recovery (by the administrator) 
under the enactment to which we have just alluded would 
wrise alone from the party standing in such relationship 
to the deceased as to be entitled to his estate, or a share of 


550 NEBRASKA REPORTS. [Vou. 96 


Schneider v. Modern Woodmen of America. 


it, by virtue of heirship. Under this statutory law in re- 
lation to damages the right of any party thereto is de- 
pendent upon the degree of kinship to the deceased, which 
must be such as to confer the right to inherit the estate.” 
Fitzgerald v. Donoher, 48 Neb. 852. That is, if the right 
to damages depends upon heirship, the action must be by 
the administrator. This is because the administrator rep- 
resents the heirs as well as the creditors in our state. And 
so, if heirs only can recover, the administrator must bring 
the action, unless the statute otherwise provides. When 
the death of a person is caused by a wrongful act of an- 
other the party injured may recover damages. Rev. St. 
1913, sec. 1428. The damages go directly to the heirs or 
next of kin, and the creditors have no interest whatever 
in the matter. This court has uniformly held that such 
action must be brought in the name of the administrator. 
The case is exactly the same as the one at bar so far as 
this point is involved. In the cases reported the courts 
were generally discussing who was ultimately entitled to 
the money, and not the technical question of practice which 
is now being decided. If the administrator was claiming 
and suing for the money in behalf of the right party— 
that is, the party ultimately entitled to the money—the 
courts held that he could maintain the action; but, if he 
was claiming the money for the creditors, or for the es- 
tate generally, so that the creditors would ultimately get 
it if necessary to pay their claims, and the money really 
belonged to the heirs, then the courts held that he could 
not maintain such an action, and they have not discussed 
the technical question as to when the administrator could 
maintain the action in favor of the parties really entitled 
to the money, and so this decision is a new and leading 
case upon this point.. In the case which we have decided 
(Warner v. Modern Woodmen of America, 67 Neb. 2338) 
the administrator was claiming that the money belonged 
to the estate, so that the creditors would get it as against 
the heirs, and we held that he could not maintain such an 
action; but we expressly approved those cases which held 
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that the administrator could maintain the action when he 
was prosecuting it for the benefit of the parties who were 
really entitled to the money. There are few, if any, cases 
where any court has decided that the administrator, if he 
is claiming for the right party, either the heirs or the cred- 
itors, whichever is entitled to the money, cannot maintain 
the action. When the administrator has claimed the mon- 
ey for the wrong party, the courts have discussed the ques- 
_ tion as to what party is entitled to the money, and then 
have said that an administrator could not maintain that 
action, and these are the cases relied upon in the majority 
opinion. In all similar cases decided by this court the 
judgment of the district court upon this point was af- 
firmed, and, if it had been necessary, I believe the court 
would have allowed an action to be brought by either the 
administrator or the person injured, in order to sustain the 
judgment and prevent the uselessness of another trial when 
the parties interested were consenting to the action and it 
was clear that the proceeds would go to the right party. 
I think that the plaintiff did right in bringing this ac- 
tion. The decedent had invested his money in this certifi- 
cate, and was interested in preserving its validity. His 
administrator represents him; the certificate was found 
among the assets of the decedent, and so came into the 
plaintiff’s care as a part of the estate. There were known 
to be heirs, but it was not known where they were. The 
administrator should take such steps as were necessary to 
preserve the validity of the certificate and the invest- 
ments made by his decedent, and both himself and the sure- 
ties on his official bond would be liable for his neglect if he 
failed so to do. They would also be liable for the proper 
disposition of the funds if collected by such suit. Mod- 
ern law does not require us to enforce an immaterial tech- 
nicality, thereby causing a great loss to innocent parties. 
The substitution of one plaintiff for another, who never 
had any interest in the litigation, after reversal upon ap- 
peal, and at the costs of the defendant, is something new, 
and is a radical departure from the ordinary practice. 
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Sr. Paut Harvester WorkKS, APPELLANT, V. HENRY B. 
HUCKFELDT, APPELLER. 


Fivep Juiy 11, 1914. No. 17,727. 


Mortgages: ForECLoSURE: DECREE: DormMancy. A decree of foreclosure 
of a mortgage in this state is not a judgment within the meaning 
of section 482 of the code of civil procedure, and does not become 
dormant by a failure to issue an order of sale within five years. 


APPEAL from the district court for Adams county: 
Harry S. DUNGAN, Jubce. Affirmed. 


J. A. Gardiner, for appellant. 
John Snider and W. F. Button, contra. 


Fawcert, J. 

In 1884 defendant sold the north half of section 19, 
township 7, range 11, in Adams county, to one William 
Gardiner, and executed and delivered to him a warranty 
deed therefor. In 1885 the nominal plaintiff in this pro- 
ceeding, St. Paul Harvester Works, commenced a suit to 
foreclose a mortgage upon the land described, which had 
been executed by defendant. Gardiner, to protect his in- 
terests in the land, first took a nine months’ stay, and then 
paid the decree which had been entered in the foreclos- 
ure suit. Nothing further appears to have been done un- 
til June, 1909, when Gardiner filed a motion in the original 
foreclosure suit “to revive the judgment.” A conditional 
order of revivor was entered, to which defendant answered. 
Upon hearing the matter, the district court dismissed Gar- 
diner’s application for revivor, from which order of dis- 
missal this appeal is prosecuted. 

In the briefs counsel on both sides concede that the only 
question before us on this appeal is whether a decree of 
foreclosure is a judgment within the meaning of section 
482 of the code, which becomes dormant at the expira- 
tion of five years, and which may be revived in the same 
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manner as judgments under that section. It is needless 
to spend time discussing this proposition. It is fore- 
closed against Mr. Gardiner’s contention in Beaumont 
v. Herrick, 24 Ohio St. 445, 457, and Moore v. Ogden, 
35 Ohio St. 430, which cases are cited and followed by this 
court in Herbage v. Ferree, 65 Neb. 451, holding that a de- 
cree of foreclosure of a mortgage in this state is not a judg- 
ment within the meaning of section 482 of the code, and 
does not become dormant by a failure to issue an order of 
sale within five years. 
AFFIRMED. 


CHARLES R. BURGESON, APPELLEE, V. STEPHEN SCHULTZ, 
APPELLANT, 


Fiuep Juty 11, 1914. No. 17,742. 


Pleading: SUFFICIENCY ON APPEAL. ‘‘A petition which is attacked for 
the first time in this court, on the ground that it does not state a 
cause of action, will be liberally construed.’’ Omaha Nat. Bank v. 
Kiper, 60 Neb. 33. 


APPHhAL from the district court for Adams county: 
Harry 8S. Duncan, Jupee. Affirmed. 


J. W. James, for appellant. 
McCreary & Danly, contra. 


Fawcert, J. 

This action originated in the county court of Adams 
county, was appealed to the district court, where issues 
were made up by petition, answer, and reply. At the con- 
clusion of the trial to a jury, the court directed a verdict 
in favor of plaintiff for the full amount of his claim, upon 
which judgment was entered, and defendant appeals. 

The controversy is over a written contract entered into 
by and between the parties over the sale of a certain make 
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of automobiles in Phelps and Gosper counties, Nebraska. 
At the time the contract was entered into, plaintiff paid 
defendant $500, which, in the language of the contract, 
constituted “a deposit.” As fast as plaintiff would sell a 
car, $25 of this deposit was credited as part payment there- 
on. The contract contained the following clause: “This 
contract expires October 1, 1910, or may be canceled by 
either party upon thirty days’ written notice given through 
the usual course of mail or otherwise.” After having sold 
three machines, plaintiff in writing canceled the contract. 
This action is to recover the $500 deposit, less $25 on each 
of the three machines sold. 

The appeal is lodged in this court upon the transcript 
alone. Three errors are assigned: First, in overruling 
the motion of defendant for an instructed verdict; second, 
in instructing the jury to find for the plaintiff; third, that 
the petition does not state facts sufficient to constitute a 
eause of action. As no bill of exceptions has been fur- 
nished, we cannot consider the first two assignments. The 
only question therefore is: Does the petition state a cause 
of action? The contract is set out in full in the petition, 
and the contention of defendant is that this contract shows 
an absolute sale of 20 machines with a payment of $25 to 
apply on each machine, and that by canceling the contract, 
as plaintiff was permitted to do by its terms, he did not 
thereby become entitled to a return of the cash payment 
which he had made upon 17 machines not sold. The con- 
tract is not clear and explicit by any manner of means. 
There is language in it which would bear the construction 
that it was an absolute contract of sale, while there is 
other language which implies that it was simply a con- 
tract of agency for a limited territory under an agree- 
ment by the agent that he would sell a stated number of 
machines. It is contended by plaintiff, in effect, that if 
we had the bill of exceptions before us we would be able 
to see from that just how the parties themselves had con- 
strued the contract, and would thus be advised that the 
court was right in directing a verdict for plaintiff, as was 
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done. The probabilities are that this contention is true. 
The transcript from the county court is in the record. The 
entire record shows that neither in the county court nor 
before the district court was the sufficiency of the petition 
assailed. That contention is made for the first time in this 
court. In the light of our oft-repeated holding that in 
such case the petition will be liberally construed, we can- 
not, on the record before us, say that the petition is in- 
sufficient. 
AFFIRMED. 


WILBUR F. BRYANT, APPELLANT, V. WILLIAM MOSHER 
ET AL., APPELLEES. |. 


Finep Juty 11, 1914. No, 17,790. 


1. Deeds: Persona, Covenants: RigHT oF ACTION. ‘‘Where a cove- 
nant is broken at the time of the conveyance, it does not run with 
the land. The obligation is merely personal, and is limited to the 
parties to the covenant, and confers no right of action on subsequent 
purchasers of the estate.’’ Chapman v. Kimball, 7 Neb. 399. 


: A covenant in a deed that the grantors 
‘fare lawfully seized of said premises, that they are free from in- 
cumbrances, that we have good right and lawful authority to sell 
the same,’’ if untrue, is broken when made, and a right of action 
thereon at once accrues. 


3, Attorney and Client: ContincenT Fer: Ricut or Action. Record 
examined, its substance set out in the opinion, and held not to pre- 
sent any theory entitling plaintiff to recover. 


- APPEAL from the district court for Cedar county: 
Guy T. GRAVES, JuDGE. Affirmed. 


Wilbur F. Bryant, pro se. 
Clarence 'B. Willey, contra. 


Fawcert, J. 
This action was instituted in the district court for Cedar 
county to recover attorney’s fees. At the conclusion of 
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the trial the court directed a verdict in favor of the defend- 
ants and entered judgment thereon. Plaintiff appeals. 
The record shows that on October 20, 1904, August Hu- 
waldt and Minnie, his wife, sold a quarter section of land, 
in Pierce county, to the defendant J. L. Chapman, and 
executed and delivered to him a deed in the usual form of 
a warranty deed, except that in the general warranty 
clause the word “whomsoever” was erased and there were 
substituted therefor the words “claiming by, through or 
under us.” Chapman entered into possession of the land 
under this deed, and on February 24, 1905, conveyed the 
Same by a deed of general warranty to defendant Mosher. 
Mosher entered into possession, but on February, 11, 1907, 
was ousted. In his petition plaintiff alleges that on Jan- 
uary 9, 1908, the defendants entered into a contract with 
him by the terms of which plaintiff agreed to prosecute 
in a suit or suits at law “a certain claim of the defendant 
Sir William Mosher, in which the defendant, Joseph La- 
mont Chapman, had a pecuniary interest, against one Au- 
gust Huwaldt and one Minnie Huwaldt; that, by the terms 
of said contract, the plaintiff was to receive the amount of 
25 per cent. of the sum recovered, either by suit or com- 
promise, and the plaintiff was to be consulted before any 
compromise should be made; that said claim against said 
August Huwaldt and Minnie Huwaldt was founded upon 
a breach of covenant in the terms of a certain warranty 
deed; that by the terms of said oral contract between the 
plaintiff and defendants, the defendants agreed to pay all 
costs and personal expenses of the plaintiff incurred in 
such prosecution.” Plaintiff then alleges that under his 
employment he commenced in the district court for Cedar 
county an action against the Huwaldts, in which, it ap- 
pears from a copy of the petition, defendant Mosher was 
made the sole plaintiff. That action was subsequently 
dismissed by the district court for want of jurisdiction, 
and on appeal to this court the judgment of the district 
court was affirmed. Mosher v. Huwaldt, 86 Neb. 686. 
Some correspondence then passed between plaintiff and 
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the defendants as to the commencement of another action 
in Pierce county where service could be obtained upon the 
Huwaldts. The petition alleges that thereupon plaintiff 
prepared a petition to be filed in Pierce county and sent 
the same to the defendants by United States mail, post- 
age prepaid, for filing in Pierce county; that since that 
time defendants have refused to correspond or confer with 
plaintiff, and have discharged plaintiff from their employ- 
ment without sufficient cause; that plaintiff is not in- 
formed, and consequently is unable to aver, whether or 
not the matter in which he was employed has been com- 
promised or abandoned, but that plaintiff has been at all 
times ready and willing to perform everything on his part 
to be performed under his contract of employment, and 
that if the matter in which he was employed had been pros- 
ecuted to a final termination the defendants would have 
recovered the full amount sued for in their suit, amount- 
ing to $5,175.39, and that the amount of plaintiff’s con- 
tingent fee would be $1,293.85. The petition also avers 
that the services performed by plaintiff are reasonably - 
worth the sum of $1,293.85. 

The petition which plaintiff prepared for filing in Pierce 
county was also prepared with defendant Mosher as the 
sole plaintiff, and against the Huwaldts. It alleges the 
deed from the Huwaldts to Chapman, and only pleads the 
covenant: “And we do hereby covenant with the said 
J. L. Chapman and his heirs and assigns that we are law- 
fully seized of said premises, that they are free from in- 
cumbrances, that we have good right and lawful authority 
to'sell the same”—then alleges possession taken by Chap- 
man, the sale by him to defendant Mosher, and that on 
February 11, 1907, defendant Mosher was “ousted and dis- 
possessed of said premises by due course of law, it ap- 
pearing that the said defendants did not have a good and 
sufficient title to said premises at the time they executed 
and delivered said deed to said Joseph L. Chapman.” It 
will be seen that we are not advised as to the precise 
ground upon which defendant Mosher was ousted, but it. 
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does appear, in the paragraph just above quoted from the 
petition prepared for filing in Pierce county, that defend- 
ant Mosher was ousted by due course of law, “it appearing 
that the said defendants (the Huwaldts) did not have a 
good and sufficient title to said premises at the time they 
executed and delivered said deed to said Joseph L. Chap- - 
man.” If so, then the covenant in the deed, which plain- 
tiff set out, was broken at the time of the conveyance. 
That being true, the obligation was merely personal, lim- 
ited to the parties to the covenant, viz., the Huwaldts and 
Chapman, and conferred no right of action on Mosher, 
who was a subsequent purchaser. Chapman v. Kimball, 7 
Neb. 399. The petition prepared for filing in Pierce county 
was verified August 10, 1910, which was more than five 
years after the conveyance from the Huwaldts to Chap- 
man. In Webb v. Wheeler, 80 Neb. 488, we held: “A cov- 
enant in a deed that ‘I hold said premises by good and 
perfect title’ if untrue, is broken when made, and right 
of action at once accrues thereon.” Without pursuing the 
matter further, it seems to us plain that if the petition re- 
ferred to had been filed in Pierce county it would have 
been demurrable on two substantial grounds appearing 
upon the face of the petition: (I) That Mr. Mosher had 
no right to maintain the action; and (2) that, even if it 
had been prosecuted by Chapman, it was barred by the 
statute of limitations. It is also clear that the defendants 
_ never recovered anything as the result of the services per- 
formed by plaintiff, which by the terms of their oral con- 
tract would alone constitute a right to recover for such 
services. In short, we are unable to discover any theory 
upon which plaintiff can recover. 
AFFIRMED. 
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STATE, EX REL, JOHN WILLIAMS, APPELLEE, V. HARLEY G. 
MOORHEAD, APPELLANT. 


Fitep Juty 11, 1914. No. 18,241. 


1. Elections: RrGistration: Duties oF REGISTRATION OFFICIALS. Chap- 
ter 36, laws 1913, examined, its important points set out in the opin- 
ion, and held: That the registration officers in cities covered by the 
act, in registering voters under the provisions of section 12a, act 
ministerially; that they are concluded by the answers of an appli- 
cant for registration, and that the record to be made under subdi- 
vision 10 of this section is to be determined by two of the super- 
visors of registration from the answer of the applicant to subdivision 7, 
and the evidence submitted or presented by him in answer to sub- 
divisions 8 and 9. 


2. : ACTS OF ELECTION COMMISSIONER. That the acts 
of the election commissioner under the last paragraph of section 
10, ch. 36, laws 1918, and under section 13, are quasi-judicial in char- 
acter. 

3. : : CHALLENGE: EvipENcr. That when the commis- 


sioner enters or causes to be entered the word ‘‘challenge’’ opposite 
the name of a voter on the registration register, as provided in section 
10, the proof necessary to be furnished by the voter, in order to have 
such challenge withdrawn, is the proof specified by section 10, viz., 
the filing of his affidavit setting forth facts showing the correctness 
of his registration, verified by two regularly registered voters of his 
election district, which proof is not required to be the production of 
his naturalization papers or a certified copy of the record of the 
court in which such voter was naturalized; but the affidavit must be 
treated as sufficient, if the facts stated therein are sufficient in sub- 
‘stance, so that reasonable minds would draw the conclusion there- 
from that the registration is correct. 


REHEARING Of case reported in 95 Neb. 80. Former judg- 
ment of reversal vacated, and judgment of district court 
affirmed. 


FAWCETT, J. 

This case is before us on rehearing. For a statement of 
the nature of the case reference is made to our former 
opinion in 95 Neb. 80. That the respondent is a conscien- 
tious official who desires to faithfully discharge the duties 
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of his office, according to law and not otherwise, and that 
he has a due regard for the public importance of his of- 
fice, is shown by the opening statement in his brief, where 
in he says: “The respondent welcomes a judicial inter- 
pretation of his official powers and functions as election 
commissioner. To protect the purity of the ballot and the 
elective franchise was the purpose of the act creating this 
office by the late legislature. The entire state of Nebraska 
and all citizens who have regard to civic honor are inter- 
ested in its enforcement. In assuming the responsibility 
of the office, being desirous to perform the duties and ex- 
ercise only the legitimate powers and functions imposed, 
this respondent respectfully submits his reasons, and what 
he considers as the law governing his action, in refusing 
to register, as a qualified voter, the relator.” Recognizing 
the force of everything the respondent has above said, we 
have carefully considered the entire act (laws 1913, ch. 
36), but will refer only to such sections as we deem perti- 
nent to this investigation. 

Section 8 provides: “The election commissioner, the 
chief deputy commissioner and such other deputies 
and employees as the election commissioner shall des- 
ignate as supervisors of registration shall be supervisors 
of registration in said cities and shall serve as the election 
commissioner may direct.” By this section it will be seen 
that the legislature recognized the fact that in a city of 
the size of Omaha there are a large number of election 
districts which, under the general supervision given to the 
election commissioner, would necessitate providing that of- 
ficer with many deputies and assistants. The section also 
provides: “The election commissioner shall appoint an 
inspector for each election district.” The section then 
goes into detail and provides that the inspector shall be 
present in the polling booth during all elections, acting 
as the personal representative and deputy of the election 
commissioner in the election district to which he should be 
assigned by the commissioner; makes it the duty of such 
inspectors to enforce the laws relating to elections, to see 
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that all proceedings are in accordance with instructions, 
rules, regulations and laws, and to challenge any voter 
“whose name dves not appear on the election register or 
who he has reason to believe is impersonating a person 
whose name appears on the register or is attempting to 
vote illegally ;” to see that the judges and clerks obey the 
law in every particular and conduct the canvass of the 
votes as provided by law and make’ prompt returns to the 
election commissioner. 

Section 9 provides: ‘The election commissioner, start- 
ing as soon as practicable after this law becomes effective 
and again on the first day of September of every year in 
which is held a general state election, by the aid and as- 
sistance of deputy commissioners appointed by him as 
herein provided, not to exceed one for each district, shall 
visit every building in each city within said county where- 
in registration is required, and after diligent inquiry make 
true lists by streets, wards and voting districts of the 
name, age, occupation, place of occupation, residence and 
period of residence, at the time of taking of the canvass, 
of every male person twenty-one years of age or upward or 
who is or will be at the next ensuing general election a 
qualified voter. Said commissioner shall designate in 
such lists all buildings used as residences by such male 
persons, in their order on the street where they are lo- 
cated by giving the number or other definite description 
of every such building so that it can be readily identified 
and shall place opposite the number or other description 
of every such building, the name, age, and occupation of 
every such male person residing therein at the time of the 
canvass, which lists shall be used for checking, revising 
and correcting registration.” 

It scarcely needs comment to demonstrate the purpose 
of this important section. After faithfully complying with 
its terms, the commissioner and his corps of deputies 
would have in the office of the commissioner accurate data 
prepared by themselves of the actual residence of every 
voter in the city at the time of making their canvass... This 
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‘data would be of valuable assistance to them in the dis- 
charge of their further duties as provided in the next en- 
suing section. It would effectually put a stop to whole- 
sale registration by illegal voters on vacant lots and at 
street numbers that have no existence. 

Section 10 provides that as soon as he completed the 
‘canvass, required by section 9, the election commissioner 
Should provide for a new general registration of all vot- 
ers in the county-who may be required by law to register; 
that is to say, no attention should be paid to former reg- 
istrations made prior to the enactment of chapter 36. He 
is required by this section to furnish the necessary rec- 
ords, “which records shall be known as the permanent reg- 
istration register.” He is required to keep this register 
in duplicate marked respectively “original” and “dupli- 
eate;”’ the original to remain in his office and the dupli- 
ate to be the one taken to and used in the various elec- 
dion districts for election purposes. It also provides that 
any person properly registering as a voter shall not be re- 
quired to again register unless he changes his residence. 
Such change of residence it is provided shall operate as a 
cancelation of his registration, and he must again register 
before he can be permitted to vote. It also provides that 
the office shall remain open during the usual business days 
of the entire year for purposes of general registration and 
for the transaction of the business of the office. The last 
paragraph of section 10 will be referred to after we have 
considered section 12a. 

Section 11 empowers an election commissioner, deputy 
commissioners, judges of election, supervisors of registra- 
tion, and election inspectors to administer all oaths and 
affirmations required or necessary in the administration 
of the act. 

Section 12 makes it the duty of the commissioner to 
cause records to be prepared for the registration of names 
and facts required by the act, these records to be known 
by the general name of registers, and to be so arranged 
as to admit of the entering under the name of each street 
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or avenue of each election district the number of each 
dwelling on any such street, the registers to be ruled so as 
to have columns entitled so as to cover all the points of 
information required to be set out in making the registra- 
tion of the voter. 

Section 12a provides: ‘The election commissioner or 
the deputy commissioner acting for him shall receive the 
application for registration of all such legal voters as shall 
personally apply for registration at the office of the com- 
missioner or other places designated for registration, who 
then are, or on the day of election next following the day 
of making such application will be, entitled to vote. Any 
person serving as supervisor of registration shall admin- 
ister to all persons who may personally apply to register 
the following oath or affirmation, viz.: You do solemnly 
swear or affirm that you will fully and truly answer all 
such questions as shall be put to you, touching your place 
of residence, name, place of birth, your qualifications as 
an elector, and all other questions provided for by the laws 
of this state affecting your right to register and vote there- 
in. They shall then examine the applicant as to his quali- 
fications as an elector, and, unless otherwise provided here- 
in, shall immediately, in the presence of the applicant, 
enter in the registers the statements and acts as above set 
forth, and in the manner following, viz.:” First. The 
residence. Second. The name of the applicant in full, and 
providing that the name shall be kept by streets and ave- 
nues as far as the same can be done. “Third. Under the 
‘column ‘Sworn’ the word ‘Yes’ or ‘No’ as the case may 
be. Fourth. Under the column of ‘Nativity’ the state, 
country, kingdom, empire, or dominion, as the facts shall 
be stated by the applicant.” Fifth. The color of the ap- 
plicant. Sixth. The term of residence at the place indi- 
cated. “Seventh. Under the column ‘Naturalized’ the 
word ‘Yes’ or ‘No’ or ‘Native’ as the fact may be stated. 
Kighth. Under the column ‘Date of Papers’ the date of 
naturalization if naturalized, as the same shall appear by 
the evidence of citizenship or presented by the applicant 
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in compliance with the requirements of this article. Ninth. 
Under the column ‘Court’ the designation of the court in 
which, if naturalized, such naturalization was done, as the 
same shall appear by the evidence of citizenship presented 
or submitted by the applicant in compliance with the re- 
quirements of this article. Tenth. Under the column 
‘Qualified Voter’ the word ‘Yes’ or ‘No’ as the facts shall 
appear and be determined by at least two (2) of the said 
supervisors, * * * Eleventh. Under the column ‘Date 
of Application,’ the month, day, and year when the ap- 
plicant presented himself for registration. Twelfth. Un- 
der the column ‘Signature of Voter’ the applicant for reg- 
istration shall be required to sign his name on both origi- 
nal and duplicate registers.” 

Section 13 provides: “The commissioner shall, upon the 
personal application of any person entered upon the reg- 
istration record, correct any error therein, or whenever 
informed of any such error and after due investigation he 
may correct such error, and for said purpose may sum- 
mon witnesses and compel their attendance to appear be- 
fore said election commissioner at his office to give testi- 
mony pertaining to the residence, qualifications, or any 
other. facts required to be entered in said registration list, 
which testimony shall be transcribed and become a part of 
the records of his office.” It further provides that, if 
through any error of the election commissioner the name 
of any properly registered qualified voter failed to appear 
upon the election register of his election district, the in- 
spector of election shall at the polling booth of such elec- 
tion district issue a certificate to such person which shall 
recite the facts and authorize the judges of election to re- 
ceive his vote. 

We will now give the concluding paragraph of section 
10. We give it here for the reason that the duties therein 
enjoined upon the election commissioner are duties which 
are to be performed subsequent to the registration of the 
yoters as provided by section 12a. It provides: “It is 
hereby- made the duty of the election commissioner’ to ver- 
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ify the registration in each election district, through the 
various inspectors, within the ten days’ next preceding 
each and every general state and regular city election and 
at such other times as the election commissioner may deem 
necessary, and he shall thereupon enter or cause to be 
entered the word ‘challenge’ opposite the name of any 
voter reported by said inspector as unlawfully registered, 
and such entry shall not be canceled nor the person so 
challenged permitted to vote without evidence being pro- 
duced in writing and filed with said commissioner or in- 
spector showing the correctness of his registration, which 
evidence shall be in the form of an affidavit, the filing of 
which shall be entered thus ‘affidavit’ opposite the name of 
the voter so challenged, which affidavit shall be signed by 
the person challenged and by two regularly registered vot- 
ers of the district and shall state facts sufficient to show 
the correctness of his registration. Whereupon such com- 
missioner or inspector shall make entry ‘challenge with- 
drawn’ opposite the name of such voter. Upon the entry 
of any such challenge against a person whose name ap- 
pears upon the registration records, the commissioner shall 
send a notice over his signature, through the mail, duly 
stamped, to all such persons against whose names a chal- 
lenge has been entered, at the address given upon said reg- 
istration records, requiring such person to appear before 
the election commissioner or inspector to verify his regis- 
tration under oath, and upon his failure so to appear with- 
in one year thereafter, or to file with said commissioner 
an affidavit setting forth a good and sufficient reason for 
not appearing in person, and setting forth facts showing 
the correctness of such registration verified by two regis- 
tered voters of the same district as such voter, the said 
registration shall be canceled. Two copies of the registra- 
tion record of each district as it shall be made up and ap- 
pear ten days before any election, shall be provided by 
said commissioner for the use of judges and clerks of elec- 
tion in their respective districts on election day, said cop- 
ies to be known as election registers.” 
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Considering these various sections of the act in the or- 
der in which we have set them out, we think the intention 
of the legislature is made clear, and that the point urged 
in the briefs, as to whether the commissioner acts judi- 
cially or ministerially, is also made clear. In the perform- 
ance of the duties prescribed by section 12a he or his dep- 
uty commissioner acts ministerially. In the performance 
of the duties prescribed by the last paragraph of section 
10 his acts are quasi-judicial; and the same is probably 
true when acting under that portion of section 13 above 
quoted. The controversy in this case arises under subdi- 
visions 7, 8, 9 and 10 of section 12a. So far as the record 
before us discloses, the transaction of July 12, 1918, when 
the relator appeared at the office of respondent for regis- 
tration, was a very informal affair. No record was made 
of the application for registration or of the reasons why 
it was denied; nor was the oath administered by the com- 
missioner. The evidence taken in the district court shows 
that the relator told the respondent that he was born in 
Ireland, that he came to this country witb his father while 
still a minor, that his father was naturalized before he 
was 21, and that he himself was naturalized in Boston, 
Suffolk county, Massachusetts; that he told respondent 
that his papers were lost and had been for many years; 
that he lost them before he came to Omaha about 35 years 
ago; that he did not tell respondent wheu he was natural- 
ized; that respondent asked him no questions about it; 
that when be told respondent that his naturalization pa- 
pers were lost respondent stated to him that he could not 
register him without his papers, and for that reason re- 
fused. His testimony further shows that he had lived in 
Nebraska 36 years and had voted at all state, county and 
city elections during those years; that he had registered 
every year since the law requiring registration was first 
adopted; that he had never during any of those years 
beca required to produce any documents of citizenship or 
declaration to become a Citizen. 

The question then is: What is the construction which 
should be placed upon subdivisions 7, 8, 9 and 10 of sec- 
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tion 12a? We think the fair construction is that, when the 
applicant answers subdivision 7 “Yes,” the officer taking: 
his answers to the questions being propounded is concluded 
by his answer. The fact that the applicant may not be able 
to give the exact date when or the precise court in which 
he was naturalized, as contemplated by subdivisions 8 and 
9, is not sufficient to destroy the force of his affirmative 
answer to subdivision 7. There are undoubtedly thousands 
of old men in this country who were naturalized in the 
early days of its settlement, but who have since lost their 
“papers” and could not now state when or by what court 
they were naturalized; and there are undoubtedly hun- 
dreds of thousands of men whose fathers were naturalized 
many years ago and before they were 21 years of age who 
have never seen their fathers’ naturalization papers and 
have not the remotest idea of when and where they were 
naturalized, but do know that years before their fathers 
died they had been voting as citizens of this country. We 
think the answer to subdivision 10, under the column 
“Qualified Voter,” so far as the act of registration is con- 
cerned, must be based upon the answer to subdivision 7; 
that when the applicant, who is under oath, answers that 
he is a naturalized citizen, the record under subdivision 
10 should show the answer “Yes” to the question as to 
whether or not he is a qualified voter, wnless, in answer- 
ing subdivisions 8 and 9, the evidence “submitted or pre- 
sented” by the applicant, itself, shows that the answer to 
subdivision 7 is untrue. It is also clear from the wording 
of subdivision 10 itself that the determination of the ques- 
tion as to whether the word “Yes” or the word “No” shall 
be entered is not for the determination of the commis- 
sioner alone. That fact must be determined by at least 
two of the supervisors. It was argued by counsel for re- 
lator that the commissioner cannot act in this capacity at 
all, but in this we think they are in error, as shown by the 
quotation above from section 8. The reason of the legis- 
lature for providing that this fact shall be determined by 
at least two of the supervisors becomes apparent when we 
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consider the requirements of section 4 of the act, which 
provides that the election commissioner shall appoint a 
chief deputy commissioner who shall be a memher of a po- 
litical party other than the one with which the election 
commissioner affiliates. That section also provides that the 
commissioner shall appoint such other deputies, inspect- 
ors of election, supervisors of registration, peace officers 
to serve at election, and such other assistants as may be 
necessary for the performance of the duties of his office, 
the registration of voters and the conduct of election in 
such counties, with the proviso that “such employees shall 
be divided between all political parties as nearly as prac- 
ticable in proportion to the number of votes cast in said 
county at the preceding general election for the office of 
governor by said parties, respectively.” Briefly, there- 
fore, we think that under section 12@ the registration of- 
ficers are acting ministerially; that they are bound to re- 
cord the answers as given by the applicant and enter under 
the column “Qualified Voter” “Yes” or “No” in accord- 
ance with the answers given by the applicant. If the an- 
swers of the applicant are falsely or fraudulently given, 
so that he has secured a registration to which he is not 
entitled, the inspector for the election district, in which 
the applicant’s registration shows him to be a resident, 
has from then until the time the election commissioner is 
called upon to verify the registration in each election dis- 
trict, which shall be within ten days next preceding each 
general election, to reach a conclusion as to whether there 
is any doubt as to the applicant’s right to vote. By the 
last paragraph of section 10 quoted above, it is made the 
duty of the election commissioner, through his various in- 
spectors, to verify the registration, and when he has per- 
formed that duty through his inspectors, if he has doubt 
about the right of any person whose name appears upon 
the registration lists to vote, it is his duty to “enter or 
cause to be entered the word ‘challenge’ opposite the name 
of any voter reported by said inspector as unlawfully reg- 
istered.”?’ When that word is entered opposite the name 
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of any voter, it then becomes the duty of the commissioner | 
to send the voter challenged a notice over the signature 
of the commissioner, through the mail, duly stamped, re- 
quiring such person to appear before the election commis- 
sioner or inspector to verify his registration under oath, 
etc., and until the voter has made the showing required, 
so as to cause the entry “challenge withdrawn” to be made 
opposite his name, he cannot vote. Thus careful provi- 
sion is made for the protection of the purity of the ballot, 
and a safeguard furnished against unlawful registration. 
This brings us to the crucial point in the case, viz.: 
When a naturalized citizen fails to produce his naturaliza- 
tion papers or a certified copy of the record of his natu- 
ralization, may the election commissioner refuse to with- 
draw the “challenge” entered opposite his name? It is 
argued that the rule of the best evidence obtainable is the 
one to be applied, and that the fact of naturalization can- 
not be proved by parol. State v. Boyd, 31 Neb. 682, 710, 
with other cases, is cited in support of that contention. It 
is true that our opinion in that case so holds, and Goy- 
ernor Boyd was ousted from the office of governor by this 
court; but our judgment was reversed by the supreme 
court of the United States in Boyd v. State of Nebraska, 
143 U. S. 135, in which the citizenship of Governor Boyd 
was sustained upon oral proof, as shown in that opinion. 
While the rule contended for may be and unquestionably 
is the rule in proceedings before a court of judicature, in 
the absence of a statute on the subject, it does not apply 
here, for the reason that the legislature, by the act under 
consideration, has determined the kind of proof required. 
By section 10, above set out, it will be seen that, when the 
commissioner has caused the word “challenge” to be en- 
tered opposite the name of any voter, such entry shall not 
be canceled nor the person so challenged be permitted to 
vote without evidence being produced in writing and filed 
with the commissioner or inspector, showing the correct- 
ness of his registration, “which evidence shall be in the 
form of an affidavit, the filing of which shall be entered 
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thus ‘affidavit? opposite the name of the voter so chal- 
lenged, which affidavit shall be signed by the person chal- 
lenged and by two regularly registered voters of the dis- 
trict, and shall state facts sufficient to show the correct- 
ness of his registration. Whereupon such commissioner 
or inspector shall make entry ‘challenge withdrawn’ oppo- 
site the name of such voter.” This section goes on and 
provides further that when the entry of such challenge 
appears upon ‘the registration records and the commis- 
sioner has sent notice, as shown by the quotation above 
given, for the voter to appear before him to verify his reg- 
istration under oath, and he fails so to appear within one 
year thereafter, or to file with the commissioner an affi- 
davit setting forth a good and sufficient reason for not ap- 
pearing in person, “and setting forth facts showing the 
correctness of such registration verified by two registered 
voters of the same district as such voter, the said registra- 
tion shall be canceled.” So that in two places in this 
section it is provided that upon the filing of an affidavit 
setting forth facts showing the correctness of such regis- 
tration, verified by two registered voters of the district, 
the challenge shall be withdrawn. 

The proof thus required does not call for furnishing 
either his original naturalization papers or certified cop- 
ies of the record thereof. It simply calls for the furnish- 
ing of an affidavit stating the facts that entitle him 
to vote, which, in the case of one not native born, would 
be that he has been naturalized or has declared his inten- 
tion to become a citizen. The proof that his affidavit is 
true is not required to be the furnishing of his papers, but 
the affidavit of two regularly registered voters of his dis- 
trict. But, it may be asked, what are the facts that must 
be sworn to by the voter in his affidavit and verified by 
two regularly registered voters in his precinct, which 
should be considered “sufficient to show the correctness of 
his registration?” Of course, the applicant may attach to 
his affidavit his naturalization papers; or he may state in 
his affidavit that his naturalization papers are lost and 
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attach a certified copy of the record of the court in which 
he was naturalized. In either of such cases the proof 
would be conclusive. If, however, he is unable to furnish 
this documentary evidence, his affidavit should so state, 
and then set out such facts as are sufficient to satisfy a 
reasonable person that he is a citizen and entitled to vote. 
When such proof is furnished, the applicant would be able 
to protect himself against any erroneous refusal of the 
election commissioner to withdraw the challenge, by proper 
proceedings prosecuted in a court of competent jurisdic- 
tion. We are unable to see how proof of this character 
will open the door to fraud where a naturalized citizen 
is attempting to register, any more than it would if one 
claiming to be native born were making application. If 
upon his verification of the registration the inspector 
should report to the election commissioner that A. B., who 
is registered under section 12a as “native,” is not entitled 
to vote, for the reason either that he is not native born 
or that he has not lived in the state, county or precinct 
for the required length of time, it would be the duty of 
the commissioner to “challenge” him in precisely the same 
manner as he would challenge the naturalized citizen, in 
which case each would be required to purge himself of the 
challenge in precisely the same manner, viz., by filing his 
affidavit signed by himself and by two regularly registered 
voters of his district. The only redress the state can have, 
or has ever had under similar laws, as against illegal reg- 
istration and illegal voting, is under the criminal laws of 
the state. 

This brings us to the judgment entered by the district 
court, which was that a peremptory writ of mandamus 
issue therein against the respondent commanding him, as 
election commissioner in and for Douglas county, Ne- 
braska, “forthwith, on the application of the relator, to re- 
ceive the oral testimony, under oath, of said relator, for 
the purpose of establishing the relator’s citizenship by nat- 
uralization under the naturalization laws of the United 
States, and that the respondent accept said oral statements, 
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under oath, as competent and sufficient evidence to estab- 
lish the relator’s naturalization for the purpose of regis- 
tering as an elector under the laws of the state of Ne- 
braska.” The effect of this judgment is simply that the 
respondent is required to proceed under section 12@ by 
administering the oath to the relator, taking his answers 
to the questions required by that section, and, for the pur- 
pose of registration, to accept his statements under oath 
as true and to register him as a voter. This judgment will 
not and does not attempt to preclude the respondent and 
his inspectors from investigating the relator’s right to reg- 
ister, or from challenging his right to vote, as provided in 
section 10, above set out. 

After a careful consideration of the case, we are con- 
vinced that the judgment of the district court is right. 
Our former judgment is therefore vacated, and the judg- 
ment of the district court is 

AFFIRMED. 


Ross, J., not sitting. 


Lerron, J., concurring. ; 

While I think that part of the judgment of the court 
commanding the respondent to accept the oral statements 
of the relator under oath as sufficient evidence goes too 
far, under the construction of the law laid down in the 
opinion, this is really immaterial, since the judgment was 
not superseded, and it was stated at the hearing that it had 
been executed. In other respects the district court prop- 
erly held for the relator. He was entitled to be sworn and 
to have his answers to the queries of the registration offi- 
cers taken down, considered, and a record made. Whether 
the judgment of the district court is affirmed or reversed 
merely relates to the matter of costs, and, since the re- 
lator was entitled to much of the relief sought, the re- 
spondent should bear this burden. 


SEDGWICK, J., dissenting. 
The majority opinion decides that, when the election 
commissioner reaches the final conclusion as to whether 
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the applicant for registration is a legal voter, if the facts, 
which they say can be shown only by affidavit, “are suffi- 
cient in substance, so that reasonable minds would draw 
the conclusion therefrom that the registration is correct 
* * * sufficient to satisfy a reasonable person that he is 
a citizen and entitled to vote,” the applicant must be re- 
garded as a qualified voter. This, of course, contemplates 
that the commissioner will ascertain and decide whether 
the facts proved are sufficient, and in doing this he must 
use a reasonable discretion, so that in the final determi- 
nation of the matter he is not concluded by the unsup- 
ported oath of the applicant as to his naturalization. This 
was the decision in the former opinion. 95 Neb. 80. It 
was there expressed in these words: “The relator under- 
stands this statute to mean that these preliminary answers 
under oath are conclusive upon the commissioner, so that, 
if the applicant in that examination says that he is nat- 
uralized, the matter is thereby concluded. We do not so 
understand the statute.’ The majority opinion never- 
theless affirms the judgment of the district court, but that 
judgment clearly is that, even in doubtful cases, when 
reasonable minds might conclude from the facts in evi- 
dence that the applicant had never been naturalized, the 
commissioner is concluded upon that fact by the oath of 
the applicant. 

The petition for the writ of mandamus asks that the re- 
spondent be commanded “to receive under oath his (the 
relator’s) oral statements for the purpose of establishing 
his citizenship, and to accept such oral statements under 
oath as competent to establish citizenship under the elec- 
tion and registration laws of the state of Nebraska.” The 
alternative writ commands the respondent “to register 
said relator as a legal voter in the city of Omaha, Doug- 
las County, Nebraska, in accordance and conformity with 
the registration and election laws of this state.” The 
finding of the trial court was “that the election commis- 
sioner has no authority to require naturalized citizens to 
produce their naturalization papers or other documentary 
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evidence of their citizenship,” and the judgment was: 
“Now, therefore, it is considered, ordered, adjudged and 
decreed by the court that a peremptory writ of mandamus 
issue herein against the respondent commanding him, as 
election commissioner in and for Douglas county, Ne- 
braska, forthwith, on the application of the relator to re- 
ceive the oral testimony, under oath, of said relator, for 
the purpose of establishing the relator’s citizenship by nat- 
uralization under the naturalization laws of the United 
States, and that the respondent accept said oral state- 
ments, under oath, as competent and sufficient evidence 
to establish the relator’s naturalization for the purpose 
of registering as an elector under the laws of the state 
of Nebraska.” 

The majority opinion and the decree consider all of 
these proceedings are for the purpose of a preliminary or 
tentative list of voters. This judgment, it assumes, can 
and really must be corrected by a challenge. The com- 
missioner must send out his inspectors, and they must re- 
port if there is any doubt about the applicant’s naturali- 
zation, and a challenge must then be entered upon this sup- 
posed preliminary register. The applicant may then at- 
tach his naturalization papers or a certified copy of the 
record of his naturalization, if he has them. If not, he 
and his two neighbors, “legally registered voters” of his 
district, must state the facts within their knowledge, and, 
if the commissioner finds that the facts stated ought to 
“satisfy reasonable minds,” he withdraws the challenge 
and relator cau vote; but, if he finds that the facts are not 
sufficient to satisfy reasonable minds that relator has been 
naturalized, he will not withdraw the challenge and the 
relator cannot vote, notwithstanding the prayer of his 
petition and the finding and decree of the court, which is 
now affirmed. This surely is inconsistent. By these find- 
ings and decree he is commanded to receive relator’s oath 
as proof of naturalization, and, if the commissioner should 
challenge him or otherwise refuse to qualify him as a voter 
on the ground that the facts in evidence were not suff- 


Vou. 96] JANUARY TERM, 1914. 575. 


State, ex rel. Williams, v. Moorhead. 


“ cient to “satisfy a reasonable person that he is a citizen, 
and entitled to vote,” he would be in contempt of court.. 
And so it would seem that, under the law as finally stated 
in the opinion, the judgment of the district court should 
be reversed. 

That fraud has been perpetrated in elections in the large 
cities of the country is notorious. A foreign-born resi- 
dent taking no special interest in an election, and brought 
to the polls by those who were especially interested, could 
answer that he had been naturalized, and without doubt: 
many such votes were improperly received. The legisla- 
ture in the act of 1913 (laws 1913, ch. 36) attempted to 
remedy this and many other evils in elections in the city 
of Omaha. The act is a comprehensive one. It creates 
the office of election commissioner, and, as pointed out in 
our former opinion (95 Neb. 80), clothes him with unusual 
and extraordinary powers, and imposes upon him onerous 
and exacting duties. To analyze the act and ascertain 
with precision the powers and duties of the election com- 
missioner as intended by the legislature is a tedious and 
in some respects an unusually difficult labor. To settle 
one of the important questions that arise as to the power 
and duties of the commissioner it was thought best to 
bring this test case. The election commissioner, who ap- 
pears to have no motive other than to perform his duty 
as the law intends, and Mr. Williams, who appears to be 
a frank and honorable citizen, interested in good govern. 
ment and the just enforcement of the laws of his adopted 
country, and other good citizens, appear to have been 
in doubt whether the practice which had obtained of tak- 
ing the unsupported oath of a foreign-born resident as: 
final and conclusive proof that he had been naturalized 
was still the law under this new act. This was the ques. 
tion which they sought to raise and present to the courts. 
In the briefs the relator says: “The appellant (the elec- 
tion commissioner) contends that under subsections 8 
and 9 he finds authority to demand documentary evi- 
dence (of naturalization).”” And the respondent stated 
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the question to be: “Can the respondent, as registrar of 
voters, demand the production of naturalization papers as 
the best evidence of citizenship?” If, in raising this im- 
portant question as to the duty of the election commis- 
sioner to exercise his discretion, they had selected a relator 
who was an “undesirable citizen,” and who had probably 
never in fact been naturalized, but was ignorant and ap- 
parently willing to impose upon the election commissioner 
with a false oath, instead of selecting a desirable citizen, 
in whose favor the discretion of the commissioner ought 
and ordinarily would be exercised, there might be no temp- 
tation to suggest the old saw that a hard case makes bad 
law. As it is, the opinion of the majority is that the 
election commissioner must receive the “oral testimony, 
under oath,” of the applicant for registration “for the 
purpose of establishing the relator’s citizenship by natur- 
alization under the naturalization laws of the United 
States, and that the respondent accept said oral state- 
ments, under oath, as competent and sufficient evidence 
to establish the relator’s naturalization for the purpose of 
registering as an elector under the laws of the state of 
Nebraska.” This construction of the statute, it seems to 
me, is not without some difficulties. The opinion of the 
majority then says that this is required by section 12a 
of the act, and that the election commissioners may then 
challenge the voter under section 10. Is the record re- 
‘quired by section 12a the “permanent registration regis- 
ter?” Is the provision of section 10 intended as a review 
of the decision of the election commissioner in registering 
the applicant as a voter? Answers to these two questions 
appear to present great difficulties in the way of holding 
that the election commissioner is bound in all cases by the 
oath of the applicant. 

The election commissioner is required to make several 
distinct records; one of them is the “permanent registra- 
tion register.” He first, with the assistance of his depu- 
ties investigates the whole field for himself. He visits 
every building in each city in the county and makes “true 
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lists” of the facts specified in section 9 as he and his depu- 
_ ties find them to be. He next makes the record described 
in section 12, “known by the general name of register.” 
This is the record of the statements of the applicant for 
registration of the details of the facts in regard to his 
qualifications. He is first sworn and his answers are taken 
down as he makes them. This is, of course, the record in- 
tended in section 12a. Any person serving as a super- 
visor of election shall question the applicant and “imme- 
diately in the presence of the applicant” enter in the reg- 
ister his statements, and when it is done the applicant 
signs it as his statement. There is a slight discrepancy, in 
that section 12 provides for a column entitled “Date Reg- 
istry Approved,” and 12a assumes the title to be “Quali- 
fied Voter;” but as 12a says that these answers shall be 
entered “in the registers,” and does not require any other 
register for that purpose than the one provided for and de- 
fined in section 12, “to be known by the general name of 
register,’ as distinguished from the “permanent registra- 
tion register,” it is apparent that “approving the registry” 
and entering under the word “qualified” the word “Yes” 
are one and the same thing, and as this may all be done by 
“any person serving as supervisor” without consulting the 
commissioner of election, and even without his knowledge, 
and no other evidence on any matter is taken or allowed 
except the personal statement of the applicant himself, it 
is impossible that this record could be considered author- 
itative or final, or in any respect take the place of the 
“permanent registration register.” Two supervisors, pos- 
sibly of different political parties, are required to be pres- 
ent, and know that the record is properly made, and that 
all required questions are properly answered, so that the 
record on its face shows the applicant qualified. These 
statements of the applicant and the preliminary lists of 
facts as entered by the election commissioner are before 
the election commissioner when he receives evidence and 
ascertains whether the applicant is a legal voter and makes 
the “permanent registration register” provided for in sec- 
96 Neb. 37 
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tion 10. Sections 13 and 14 of the act also contemplate 
that there shall be “election registers.” There is to be one 
of these for each election district. They are not the “per- 
manent registration register” provided for in section 10, 
nor the records “to be known by the general name of reg- 
ister,” provided for in sections 12 and 12a. There are only 
an original and one duplicate of the “permanent regis- 
tration register.” The number of the record “known by 
the general name of register” is perhaps uncertain, but 
there is to be an “election register” for each election 
district. 

The election commissioner next receives applications for 
registration, passes upon them, and, if he finds them to be 
voters, registers them in the “permanent registration reg- 
ister.” The permanent registration registers shall be kept 
in duplicate and marked respectively “Original” and “Dup- 
licate.” How, then, can the election commissioner be re- 
quired to “proceed under section 12a by administering the 
oath to the relator, taking his answers to the questions re- 
quired by that section, and, for the purpose of registration, 
to accept his statements under oath as true and to register 
him as a voter?” 

It was not the purpose of this test case to raise ques- 
tions as to the form of the record of the applicant’s an- 
swers to the questions which the law requires shall be put 
to him, “known by the general name of register.” The 
purpose was to test the question whether the election com- 
missioner in determining who are legal voters might in any 
case require a foreign-born applicant for registration to 
“submit or present” his naturalization papers, or whether 
the personal oath of the applicant is conclusive upon that 
question. This is stated in the briefs by both parties to 
be the point involved in the litigation. 

The opinion says: “This judgment will not and does 
not attempt to preclude the respondent and his inspectors 
* * * from challenging his right to vote, as provided 
in section 10, above set out.” This judgment, then, will 
not in practice accomplish much. The election commis- 
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sioner is compelled to register the applicant as a voter if 
he states that he has been naturalized; but the election 
commissioner may at once challenge him, and then his own 
oath is not sufficient. He must prove that he has been 
naturalized by two witnesses. It will probably not often 
happen that there are two “regularly registered voters of 
the district” who were witnesses to his naturalization and 
can swear to the fact that the applicant was naturalized. 
Unless there are two such witnesses, the challenge is not 
withdrawn and the party is not allowed to vote, and so 
this action and this decision, in most cases at least, will 
not help the proposed voter. This unfortunate result leads 
us to the question above proposed: Is the challenge pro- 
vided for in section 10 intended as a review of the decision 
of the election commissioner that the applicant is a legal 
voter, after hearing evidence and after he has registered 
him as a voter on the “permanent registration register?” 

The election commissioner is required to send out his 
inspectors before each general election, and at other times 
if he deems necessary, who are to report any voter “unlaw- 
fully registered.” Such voter must be challenged, and 
must then furnish proof by his own oath and the oaths of 
two other “regularly registered voters” of the same elec- 
tion district with himself ‘showing the correctness of his 
registration.” Does this mean that he must re-establish in 
this manner the facts that were investigated when he was 
admitted as a voter and duly registered on the “permanent 
registration register?’ There are apparent difficulties in 
the way of such a conclusion. Why limit him to two “reg- 
ularly registered voters” of his own election district? 
Why not allow the election commissioner to call witnesses: 
generally, as he does when he determines that he is a legal 
voter and registers him as such, and as provided in section 
13? It seems that in trying the challenge no oral evidence 
is allowed. The opinion says that his naturalization pa- 
pers may be attached. The evidence taken by the election 
commissioner on the first hearing is not preserved and is 
excluded. Is it reasonable to suppose that the legislature 
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intended that the election commissioner should first deter- 
mine upon satisfactory evidence that the applicant had 
been naturalized, and, if afterwards there was doubt of 
that fact, the question should be so summarily retried and 
the evidence taken in the formal investigation go for noth- 
ing, unless the applicant could bring two regularly regis- 
tered voters of his district who knew and could swear to 
the fact of his naturalization? 

It would seem more reasonable to suppose that these in- 
spectors are sent out before each election to ascertain 
whether any changes have taken place that would dis 
qualify any voter, such as change of residence, conviction 
of felony, or perhaps some minor matter that would be 
required to be recorded so that the voter might be identi- 
fied and could not be impersonated. His neighbors would 
be more likely to know the facts in regard to such dis- 
qualifications than to know the facts in regard to his nat- 
uralization, which he might assert had happened many 
years before. It seems to me that the majority opinion 
places the conclusion on impossible grounds. The election 
commissioner ought to exercise a reasonable discretion, 
and when the facts, well established, are such that all 
reasonable minds must agree that the applicant of foreign 
birth has been duly naturalized, that should be sufficient; 
but when a vagrant of foreign birth, who apparently is 
ready to swear to anything that would permit him to 
vote, especially in regard to a matter which he places so 
remotely in the past, and which in the nature of things 
it would be practically impossible to disprove, and so can 
be sworn to with safety, the conditions being such that all 
reasonable minds must refuse to believe him, the election 
commissioner ought not to be compelled to register him as 
a voter, but might in his discretion require him to “pres- 
ent or submit” his naturalization papers. 


Vou. 96] JANUARY TERM, 1914. 581 


: McKenna y. Pleasant. 


CHARLES I’. MCKENNA, APPELLEE, V. GEORGE W. PLEASANT 
ET AL., APPELLEES; ALFRED C. COLLEDGE, APPELLANT. 


FILep JuLyY 11; 1914. No. 17,549, 


1, Judgment: Recorp: Constructive SERVICE. When the complete rec- 
ord of a foreclosure of a real estate mortgage fails to show that an 
affidavit for publication of the summons was filed in the case, and 
no such affidavit appears in the files, it must be found that no such 
affidavit was filed, in the absence of any affirmative proof of that 
fact. 7 


2. Process: Constructive Service. Publication of summons against a 
nonresident owner of the fee in the land is void, and will not con- 
stitute service, unless an affidavit for service by publication has been 
duly filed before such publication is made. 


3. Mortgages: FoRECLOSURE: PURCHASE By MorTGAGEE: LIMITATIONS. 
If a mortgagee purchases the land at the sale in foreclosure of the 
mortgage and immediately takes such possession of the land as its 
condition will admit, it being wild, uncultivated and unfenced land, 
and pays all‘ taxes thereon, and his title under the foreclosure fails 
because of some irregularity in the service of summons, he will be- 
come a mortgagee in possession, and the statute of limitations will 
not run against the lien of his mortgage. 


AppraAL from the district court for Holt county: 
JAMES J. HARRINGTON, JubGE. Reversed with directions. 


W. K. Hodgkin and Struble & Struble, for appellant. 
Arthur F. Mullen and J. A. Donohoe, contra, 


SEDGWICK, J. 

In August, 1887, one Frank P. Brown was the owner 
in fee simple of the quarter section of land involved in 
this litigation, and then executed and delivered to Par- 
rish & Potter his mortgage deed whereby he conveyed the 
land to secure the payment of a loan of money at that 
time made to him by the said parties. Afterwards, the 
said mortgagor being in default, the said mortgagees be- 
gan an action in the district court for Holt county to fore- 
‘close the mortgage, and obtained a decree of foreclosure 
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therein. Pursuant to the decree of foreclosure the land 
was duly advertised and sold by the sheriff to this defend- 
ant, Alfred C. Colledge, on the 27th day of December, 1897. 
Colledge ‘also purchased an outstanding tax title. The 
land was then uncultivated and unfenced and the defend- 
ant, believing that the foreclosure and sale were legal in 
all respects, and that he had good title and was the lawful 
owner of the land by virtue of his purchase, took such 
possession of the land as the circumstances would admit, 
and paid the taxes thereon, and paid subsequent taxes 
thereon regularly, as the same became due, until in 1908, 
after the commencement of this action. The plaintiff, 
Charles F. McKenna, claiming to be the owner of the land 
by mesne conveyances from the said Frank P. Brown, in 
July, 1907, filed his petition in this action in Holt county, 
alleging his title as before stated, and asking that the 
same be quieted and confirmed, alleging that the mortgage 
given by Brown to Parrish & Potter was “outlawed and 
entirely barred by the statute of limitations,” and that the 
tax title was invalid, and asking that they be adjudged 
to be no lien upon the premises. The defendant Colledge 
was a nonresident of this state, and service was obtained 
upon him by publication, decree was entered therein, and 
afterwards he made application under the statute to open 
the decree and be allowed to defend. With this applica- 
tion he filed his answer in the case and cross-petition, al- 
leging the said mortgage and the foreclosure thereof and 
the tax lien, and that he was a purchaser of the land under 
the foreclosure, and had taken possession thereof and paid 
the taxes thereon, as before stated. He asked for a decree 
affirming his title through the said purchase, and, if for 
any reason his title was found to be imperfect through the 
foreclosure, that he might have a foreclosure of the said 
mortgage, and such other relief as is just and equitable. 
With this answer he filed a notice of lis pendens. While 
this answer and notice of lis pendens were on file the plain- 
tiff, it is alleged, sold the land to the intervener, Antona 
Lorenz. The purchaser thereupon intervened in the action 
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. and claimed to be an innocent purchaser of the land. It 
appears that at the original foreclosure under which the 
defendant Colledge claims his title the service of summons 
was published, and the plaintiff and the intervener al- 
leged that no affidavit for service by publication was filed, 
as the statute requires. 

The decree of the court recited that there was due serv- 
ice upon the defendants, but the complete record of the 
foreclosure, which was put in evidence, does not show the 
filing of any affidavit for service by publication, and, that 
being the case, this record furnishes sufficient prima facie 
evidence that no such affidavit was filed, in the absence 
of any affirmative evidence of the filing of the same. It 
appears that no other service was had upon the owner of 
the legal title at that time, and the proceedings therefore 
would be insufficient to foreclose that title. The trial 
court entered a judgment in favor of the plaintiff quieting 
his title in the land as against the lien of the defendant’s 
mortgage. In this we think the court was mistaken. 

The mortgagees purchased the land at the foreclosure 
sale in good faith, supposing that the title was complete. 
That title having failed, the mortgage was wholly unpaid, 
and the purchasers at that sale and their grantee, having 
taken such possession as the circumstances would admit, 
and having paid the taxes thereon for more than 10 years 
prior to the commencement of this action, must be consid- 
ered as mortgagees in possession. The owner of the legal 
title cannot cancel the lien of a mortgagee in possession . 
without payment of the mortgage. 

The judgment of the district court is reversed and the 
cause remanded, with directions to allow such amend- 
ments and take snch further evidence as may be necessary, 
and ascertain the amount of the mortgage and interest of 
the defendant Colledge and his tax lien and subsequent 
taxes paid by him, and enter a decree foreclosing his lien 
for the same, with interest thereon, and adjusting and de- 
termining the rights of the other parties to this litigation. 
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The costs of this court will be taxed against the plaintiff . 
McKenna. 
REVERSED. 
REESE, C. J., dissents. 


Ross and Fawcett, JJ., not sitting. » 


I’. F. ByrneroN Er AL, APPELLEES, V. CHICAGO, Rock 
ISLAND & PaciFic RAILWAY COMPANY ET AL., APPELLANTS. 


Fiixep Juty 11, 1914. No. 18,227. 


1. State Railway Commission: APPEAL: Review. Appeals from the 
orders of the state railway commission directly to this court, under sec- 
tion 7, ch. 90, laws 1907, as amended by chapter 94, laws 1911 (Rev. St. 
1913, sec. 61382), are to be considered and determined in the same 
manner as appeals from a judgment of the district court upon trial 
by jury in civil cases. Such orders will not be reversed unless it 
affirmatively appears from the record that they are clearly wrong. 


2. Carriers: Rates: Evipence. Evidence that rates charged by a rail- 
road company for shipments to a particular point are higher than 
rates charged between the initial points and two other points will not 
‘of itself support a finding and order reducing and readjusting the 
rates. It must be alleged and proved that the rates complained of 
are unreasonable, unjust, or discriminatory. 


APPEAL from the State Railway Commission. IReversed. 


Jesse L. Root, Byron Clark and Holmes & De Lacy, for 
appellants. 


Morning & Ledwith, contra. 


SEDGWICcK, J. 

These complainants made complaint before the state 
railway commission against the Chicago, Rock Island & 
Pacific Railway Company, Morris Transportation Com- 
pany, Lincoln Traction Company, Chicago, Burlington & 
Quincy Railroad Company, Union Pacific Railroad Com- 
pany, Missouri Pacific Railway Company, and the Chi- 
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cago & Northwestern Railway Company, and asked for au 
order of the commission “including the village of College 
View within the switching limits of the city of Lincoln, 
upon equal terms with University Place and Bethany 
Heights, and that the car-load rate charged by said Mor- 
ris Transportation Company be reduced to such reason- 
able sum as will pay to said company only a fair and rea- 
sonable return for the service rendered, and will permit 
said railroads to absorb the same as a part of the switch- 
ing charge incurred in switching cars from other roads 
to College View, and that said roads be.required to absorb 
such switching charges, including that portion which shall 
go to the Rock Island and Burlington roads, as well as that 
portion which shall go to the said Morris Transportation 
Company, and for such other and further and different or- 
ders as shall be necessary to correct the conditions here- 
in complained of, and to place College View upon an 
equality with Bethany Heights and University Place as 
to rates and switching facilities.” The Chicago, Rock Is- 
land & Pacific Railway Company and the Chicago, Bur- . 
lington & Quincy Railroad Company filed separate answers 
before the commission. Fividence was taken upon the is- 
sues joined. The commission made an order granting sub- 
stautially the relief asked for, and the two answering rail- 
road companies have taken appeals from the order of the 
commission directly to this court under the provisions of 
chapter 94, laws 1911; Rev. St. 1913, sec. 6182. 

The complaint before the railway commission alleged: 
(1) That the complainants are residents of College View, 
and “are each engaged and employed in a business which 
is unfavorably affected to a substantial degree by the mat- 
ters and freight rates hereinafter complained of. * * * 
That said College View is an organized village duly in-. 
corporated under the laws of this state, having a popula- 
tion of about 1,500, and. is one of the college suburbs of 
the city of Lincoln, and is immediately adjacent thereto, 
being connected with the city of Lincoln by two street 
railway lines which form a part of the street railway sys- 
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tem of said city of Lincoln, which system is owned and 
operated by the Lincoln Traction Company, and said vil- 
lage is also connected with the telephone system existing 
in said city, and the inhabitants talk over said telephone 
system without any toll charges therefor; that said vil- 
lage also gets all the electric current for lighting said vil- 
lage and for the use of its inhabitants from one of the 
lighting plants in the city of Lincoln, and the sanitary 
sewer of said village is connected with the sewer system 
of said city; that the territory lying between the city of 
Lincoln and said village is practically all laid out. into. 
lots and blocks and suburban residences and is purely 
urban in character, and that in every sense of the word 
said village is distinctly a suburb of said city of Lincoln, 
and the civic life and business interests of said city and 
said village are intimately connected and interdependent; 
that in the above mentioned particulars, as well as in point 
of distance from said city, the relations of said village to 
said city are substantially similar to those of University 
Place and Bethany Heights, and in fact said College View 
is much more closely and intimately connected with said 
city and sustains a much more distinctly suburban rela- 
tion to said city than does the village of Bethany, and 
that there is shipped to said village of College View ap- 
proximately 400 cars of freight per annum in car-load 
lots. 

“(2) Complainant alleges that University Place is not 
upon any line of railroad other than a spur from the Rock 
Island road which was recently extended to said University 
Place, and the nearest line of railroad to the village of 
Bethany is the Missouri Pacific road, which passes near 
the south boundary line of said village of Bethany at a 
distance of little over a mile from the business section of 
said village, said railway maintaining no depot nor station 
other than a flag station and siding for the accommodation 
. of said village of Bethany at about said distance from said 
business section, while, on the other hand, both the Chi- 
cago, Burlington & Quincy Railroad and the Chicago, Rock 
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Island & Pacific Railway pass the said village of College. 
View at a distance of a little over a mile from the business 
section, the said Burlington line being actually within 
the corporate limits of said village at one point and hav- 
ing two sidings for the setting out of cars at said point, 
and said Rock Island road passes within a few feet of 
the west line of the corporate limits of said College View, 
and has a siding for the setting out of cars at said point, 
and also a spur which actually extends into the corporate 
limits of said village and connects with the Lincoln Trac- 
tion Company’s line which enters College View and af- 
fords switching facilities by which loaded freight cars from 
said Rock Island line can be switched and transferred 
into the very center of the business section of said village 
and is actually used for that purpose. 

“(8) That the success of the business represented by 
these complainants, as well as that of all others engaged 
in business at said village, as well as the upbuilding, 


growth, and prosperity of said village, depend to a large. - 


extent upon the ability of the business interests of said 
Village of College View to be placed upou an equality with 
other suburbs of said city of Lincoln, and especially with 
University Place and Bethany Heights, in the matter of 
freight rates, shipping facilities, and switching privileges 
and advantages, in order that car-load freight may be 
shipped to said College View upon the same terms as those > 
afforded said other suburbs, and that, if these rates and 
privileges be denied to said village, said College View will 
be illegally and unjustly discriminated against in those 
‘particulars, and great and- irreparable injury will result 
to said village, and to the business interests and inhabit- 
ants thereof. 

“(4) That prior to the organization of this commission 
the several railroads involved herein, by an illegal, un- 
fair combination and agreement between them, created a 
switching district, and established switching limits for 
said city of Lincoln, which limits included the city of Uni- 
versity Place and the village of Bethany Heights, but ex- 
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cluded the village of College View, and said switching 
limits are still unlawfully maintained by said railroads, 
to the great damage and injury of said last named village. 
That said Missouri Pacific Railway Company has extended 
a spur from its road at about Thirtieth and Y streets in 
said city of Lincoln, to and connecting with the interurban 
electric line operated and maintained by the Omaha, Lin- 
coln & Beatrice Railway Company between Lincoln and 
Bethany Heights, and by some agreement between said 
Omaha, Lincoln & Beatrice Railway Company, and the sev- 
eral railroad companies hereinbefore named, the said 
loaded cars of freight are transferred and switched from 
all of said railroads over said Missouri Pacific Railway 
Company’s track from the switch-yards in the city of Lin- 
coln, over said Missouri Pacific Railway Company’s line 
and its said spur, and thence over said interurban line to 
the business section of said Bethany Heights, and a like- 
switching service is furnished to the business section of 
University Place by transferring loaded freight cars from 
all of said railroads to the Rock Island road and moving 
the same over said line and its University Place spur into 
said business section of University Place, and by means of 
this switching district and the agreement maintained be- 
tween said several. roads and said Omaha, Lincoln & 
Beatrice Railway Company, all of said switching is done 
without cost to the shippers of freight to University Place, 
or the consignees thereof, and the said University Place 
and said Bethany Heights are given the benefit of the Lin- 
coln freight rates, save in those instances where the regu- 
lar freight charges on such cars are less than $15, and the 
switching charges which are paid to the Missouri Pacific 
Railway Company, the Omaha, Lincoln & Beatrice Railway 
Company, and the Chicago, Rock Island & Pacific Railway 
Company are paid by the initial carrier or road whose cars 
ave so switched, and are absorbed by such road in its in- 
come or freight revenue account. 

“(5) That by reason of the fact that College View is 
outside of said switching limits, so unjustly and arbitra- 
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rily fixed and established by said railroad companies, said 
village is denied the switching privileges and the Lincoln 
freight rates over said several railroads which are furnished 
and accorded to the said city of University Place and said 
village of Bethany Heights, and it is impossible for said 
College View and shippers located at that point to ship 
goods over other railroads than the Burlington and the 
Rock Island roads and have the same consigned direct to 
College View, but the same must be consigned to the city 
of Lincoln and then reassigned over the Burlington or the 
Rock Island roads from Lincoln to College View, and the 
shipper is obliged to pay exorbitant and arbitrary local 
freight tariffs to said Burlington and Rock Island roads 
from Lincoln to College View on such shipments, in addi- 
tion to the regular Lincoln freight.rates, and even then 
this merely places cars so rebilled upon the team tracks of 
said Burlington and Rock Island roads at College View, 
a distance of a little over one mile from the business section 
of College View, unless the car is sent from Lincoln over 
the Rock Island road and transferred over the Rock .Is- 
land spur or transfer track to the Lincoln Traction Com- 
pany’s line, and thence to the business section of College 
View, and, if this is done, the shipper is obliged to pay the 
Morris Transportation Company, lessee of the said trac- 
tion company’s express and freight transportation privi- 
leges, another excessive, exorbitant, and in most cases pro-. 
hibitive rate of $7 per car, and thus College View is dis-. 
criminated against on all freight shipped in car-load lots. 
over other roads than said Burlington and Rock Island, as: 
compared with the city of Lincoln and said other suburbs,,. 
to the extent of the local freight from Lincoln to College 
View plus the charges of the Morris Transportation Com- 
pany of $7 per car. That, by reason of the matters afore- 
said, College View is practically excluded from territory: 
not adjacent to the Burlington and Rock Island roads in 
the matter of shipping such freight as lumber, coal, hay,. 
potatoes, apples, sand, brick, cement, and all other similar: 
articles, greatly to the prejudice of said village. Com- 
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plainants allege that the charge of $7 per car, made by said 
Morris Transportation Company for each car taken from 
the Rock Island road over the Lincoln Traction Com- 
pany’s line to the sanitarium in the business section of 
College View, a distance of a little over one mile, is un- 
reasonable and excessive and is prohibitive, and shippers 
find it much more economical to haul their freight from 
said Rock Island road by team rather than have the same 
brought in over said traction company’s line at the rate 
aforesaid.” 

The answer of the Chicago, Rock Island & Pacific Rail- 
way Company alleges: “That the village of College View, 
in Lancaster county, Nebraska, is not located upon the line 
of railroad of the said respondent company, but is distant 
therefrom a mile and a half; that at a point where the Lin- 
coln Traction Company intersects and crosses this re- 
spondent’s line of railroad, your respondent maintains a 
spur that connects with the said traction company’s street 
railway line at a point distant from said Village of Col- 
lege View a mile and a half, as aforesaid; that said con- 
nection with the traction company’s railway was made un- 
der and pursuant to a private agreement whereby this re- 
spondent was to set cars upon the spur herein referred to, 
to be disposed of and hauled to the said village of Col- 
lege View by the said traction company under a special 
and private contract made and entered into by the said 
traction company and the sanitarium, maintained, owned 
and operated by the Seventh Day Adventists’ Association 
located in said village.” It denied any combination to fix 
rates or switching district. 

The answer of the Chicago, Burlington & Quincy Rail- 
voad Company alleges: “That this railroad designates its 
own switching limits without consultation or consent of 
any other railroad, except in that part of Lincoln where 
the possession of the territory is in common, or is parallel 
to each other, and where the facilities are such that imme- 
diate and economical exchange can be made of traffic, and 
that College View and the complainants herein are not 
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‘within any territory so occupied by said railroads, and 
denies that any combination or agreement has ever been 
made between this defendant and other railroads in the 
city of Lincoln with reference to switching which is illegal 
or unlawful, or discriminates against any person, particu- 
larly complainants. This defendant further alleges that 
the conditions at College View are entirely different from 
those at University Place and Bethany Heights, in that the 
latter points of delivery are within the switching limits of 
Lincoln upon the Chicago, Rock Island & Pacific Railway 
and the Missouri Pacific Railway. The Rock Island has a 
station outside of Lincoln limits called University Place, 
and a spur track which is used for handling car-load 
freight to and from University Place, which spur track is 
within the Lincoln switching limit. Bethany Heights is: 
on the Missouri Pacific Railway within the Lincoln switch- 
ing limit of that line, the switching charge in each case 
being $5 per car, which the tariffs of this company pro- 
vide it will absorb with certain restrictions. College View 
is outside the switching limits of both the Rock Island 
Railway and this defendant, it being 5.9 miles from Lin- 
coln by the line of this defendant, and no switching rates 
are published between College View and Lincoln by either 
line. The rates to College View and Lincoln are the same, 
and car-load freight only being handled at College View. 
The switching charge of the Lincoln Traction Company 
from the Rock Island west to the Nebraska Sanitarium is 
$7 per car.” 

In Hooper Telephone Company v. Nebraska Telephone 
‘Company, ante, p. 245, the practice in case of appeal di- 
rectly from the railway commission to this court was con- 
sidered. It was there pointed out that the original act 
(laws 1907, ch. 90) recognized three different methods of 
questioning the orders of the railway commission. Sub- 
division e, sec. 5, refers to the proceeding in equity which 
was allowed in the absence of any statute and prescribes 
the manner of proceeding in such case. Section 11 of the 
act provided for proceeding in the district court to en- 
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force the orders of the commission. This section provided 
that the court should “proceed to hear and determine the 
niatter speedily as a court of equity * * * in such man- 
ner as to do justice in the premises.” It contemplated 
that the court would hear evidence and try the case as 
ordinary cases in equity. Section 7 provided for appeals 
by the railway commission, or any person affected thereby, 
to the district court. It provided that upon the appeal 
the action “shall be tried and determined as other civil 
causes in said court.” This, of course, contemplated the 
taking of evidence and full investigation of the whole mat- 
ter in a court of justice. It also provided that either party 
might appeal to this court from the judgment of the dis- 
trict court, and that in the trial under this section the bur- 
‘ den of proof should rest upon the plaintiff—that is, the 
party appealing—and that the order of the commission 
shall “be received in evidence, that said order (made by 
the commission) is prima facie just and reasonable.” This 
section providing for an appeal and trial in the district 
court was the only section amended by the act of 1911 
(laws 1911, ch. 94). By that act section 7 was repealed 
and a new section enacted in its place. The change made 
by this amendment was radical. It provided for a review 
of the proceedings before the commission by proceedings 
in this court to “reverse, vacate or modify the order com- 
plained of.” These were the words used in the former 
statute providing for proceedings in error in this court to 
review the judgments of the district court in civil actions 
at law, and the section as amended further provided that 
the procedure “to obtain such reversal, modification or va- 
cation of any such order or regulation made and adopted, 
upon which a hearing has been had before said commis- 
sion, shall be governed by the same provisions now in force 
with reference to appeals and error proceedings from the 
district courts to the supreme court of Nebraska.” It also 
provided for superseding the order of the commission until 
the matter could be reviewed in this court. It takes the 
place of the former section in the act, and is, of course, 
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affected by the provision of subdivision 6, sec. 10 of the 
act, which provides that when proceedings are begun af- 
fecting the decision of the commission the order of the 
commission shall be held in abeyance until finally deter- 
mined by the court. In the Hooper Telephone case it 
was decided that under this amendment appeals from the 
orders of the commission directly to this court are to be 
considered and determined in the same manner as ap- 
peals from judgments of the district court upon trial by 
jury in civil cases. It has uniformly been held by this 
court that in such cases the judgment of the district court 
will not be reversed unless it affirmatively appears from 
the record that it is clearly wrong. We have already de- 
termined in the case above referred to that when upon 
such appeal the record fails to disclose affirmatively that 
the order of the commission is clearly wrong, and the or- 
der is therefore affirmed by this court, it then becomes a 
final order. The Burlington company contends in its brief 
that there is no allegation in the record that its “com- 
modity or class rates on articles trausported by it between 
Lincoln and College View are unjust, or excessive,” and 
that there is no evidence submitted to prove such fact, and 
that “by order of the commission every schedule and rate 
concerning transportation in car-load lots between Lin- 
coln and College View is amended without any reference 
having been made thereto in the complaint or in the evi- 
dence.” The complaint counts principally upon the alle- 
gations that there is a discrimination, on the part of the 
railroad companies centering in the city of Lincoln, be- 
tween the village of College View on the one part and 
Bethany Heights and University Place on the other. The 
brief of the complainant is wholly devoted to this proposi- 
tion that there is an unlawful discrimination, and that Col- 
lege View should be placed by the various railroad com- 
panies in the Lincoln “switching district.” No reference 
is made in the brief to any evidence supporting this con- 
tention, and no attempt made to assist the court in ascer- 
taining whether the facts will justify compelling these va- 
96 Neb. 38 


594 NEBRASKA REPORTS. [Vou. 96 
Byington v. Chicago, R. I. & P. R. Co. 


rious railroad companies to form a “switching district” 
which will include the village of College View. The con- 
tention of the railroad company that there is no allega- 
tion or evidence that their charges upon shipments to Col- 
lege View are excessive or unreasonable is not contro- 
verted by the complainants in the brief. Their position 
seems to be that, without regard to the reasonableness of 
the charges for the services rendered, each of these defend- 
ants should be compelled to reduce its charges to the low- 
est charge for like shipments through the city of Lincoln 
to Bethany Heights and University Place. 

“A finding that the rates charged by railroads for ship- 
menis to a particular point are unreasonable in them- 
selves, and in violation of section 1 of the interstate com- 
merce act (24 Stat. 379; U. S. Comp. St. 1901, p. 3154) 
cannot properly be based on evidence which only tends to 
show that they are tco high as compared with the rates 
charged between the initial points and one or two other 
points.” Interstate Commerce Commission v. Nashville, 
©. & St. L. RB. Co., 120 Fed. 934. 

“A reduced rate upon a particular commodity cannot be 
said to be reasonable and just when it is established with- 
out regard to whether the existing rate is high or low, as 
compared with rates on other commodities, and without 
regard to whether it will pay the cost of the service ren-- 
dered, or yield a fair return to the carrier upon the capital 
invested.” Morgan’s L. & T. R. & 8. 8.-Co. v. Railroad 
Commission, 58 So. 890 (127 La. 686). 

“An order of the railroad commissioners that defendant 
railroad company transfer cars delivered to it by another 
company, from its station to another point, as a switching 
service and at switching rates, will not be enforced where 
such point is beyond the yard limits, and the service ren- 
dered is on the main line, and is done under orders, as in 
case of trains, and not under the direction of the yard- 
master.”? State v. Chicago, M. & St. P. R. Co., 55 N. W. 
331 (88 Ia. 445). This last case cited was approved by 
this court in State v. Sioux City, O. G W. R. Co., 46 Neb. 
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682, and the Louisiana case was cited with approval in 
Chicago, R. I. & P. R. Co. v. Nebraska State Railway Com- 
mission, 85 Neb. 818. 

It is conceded that the line of the Rock Island road does 
not pass through the village of College View. It runs near 
the corporate limits of the village, and a mile or more from 
the business part thereof, and the company maintains a 
side-track at that point upon which it places cars for un- 
loading, upon request. This side-track is connected with 
the street railway, operated by the Lincoln Traction Com- 
pany, and it appears that the Morris Transportation Com- 
pany, through some traffic arrangement with the traction 
company, transfers cars from this side-track over the line 
of the traction company, under a contract which it has 
with a private company in College View, at a fixed charge, 
as agreed between the College View party and the Mor- 
ris Transportation Company. It is also conceded that the 
line of the Burlington company passes through the corpo- 
rate limits of the village of College View about one and 
a quarter miles from the business part of the village and 
maintains two sidings at that point, but has no station or 
office of any kind at or near the village of College View. 
These sidings are seven or eight miles from its Lincoln 
station and from its transfer facilities with other roads. 
The Rock Island road has a station and side-tracks at Uni- 
versity Place, but does not pass through Bethany Heights, 
and the Missouri Pacific railroad maintains a flag station 
at Bethany Heights, but not in University Place. It seems 
clear that under these conditions the fact that the charges 
for the delivery of intrastate freight in car-load lots 
through the city of Lincoln to Bethany Heights or Univer- 
sity Place are less than charges for the same services over 
the Rock Island and by way of the traction company’s lines 
to College View, and is less than the same services over 
the Burlington lines at a distance of seven or eight miles 
from its station and transfer grounds, is not sufficient of 
itself to justify the order of the commission. 

The findings of the commission show quite in detail the 
charges on freight in car-load lots to College View as com- 
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pared with charges from the same initial points to Beth- 
any Heights and University Place. It appears that in 
some instances there is a considerable difference. The 
order, as before stated, grants substantially all the relief 
asked for, and does much more. It adjusts the rates on the 
several roads affecting College View and provides what 
they shall be for the future. It changes the contract price 
to be paid the Morris Transportation Company by the Col- 
lege View Sanitarium under their contract. It requires 
the Burlington and the Rock Island roads to receive cars 
from the other roads at the transfer yards in Lincolu 
and deliver them at the points on those roads nearest to 
College View, and fixes the charges therefor, and deter- 
mines many other things not included in the complaint, 
and, so far as has been suggested or we have observed, not 
covered by the evidence. It is quite possible that there 
are existing conditions that ought to be corrected, but we 
are of opinion that the complaint and the evidence do not 
justify the order complained of. 

The order complained of is therefore reversed and the 
cause remanded, without prejudice to further proceedings 
before the commission, if the parties are so advised. 

REVERSED. 

Ross, J., not sitting. 


FROTUNATO ZANCANELLA, APPELLEE, V. OMAHA & COUNCIL 
BLurrs STREET RAILWAY COMPANY, APPELLANT. 


Finep JuLty 11, 1914. No, 18,440. 


1. Appeal: MisconpucT or Jury. Misconduct of the jury without the 
knowledge or consent of the parties interested will not require a 
reversal], unless it appears that it might have affected the verdict. 


2. Pleading: AMENDMENT. Amendment of a pleading should be al- 
lowed when it is in ‘‘furtherance of justice’’ Such terms should 
be imposed as are reasonable and just. Under the circumstances in 
this case, the court erred in refusing the requested amendment of 
the answer. 
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3. Street Railways: NEGLIGENCE: EvipENce. If a plaintiff in an action 
for damages alleged to have been caused by the negligence of de- 
fendant, a street railway company, testifies that he stood by the side 
of the railway track, on which a car was approaching at a speed of 
25 or 30 miles an hour, and looked and listened, but, because of the 
darkness of the night and the absence of a headlight on the car, he 
neither saw nor heard the car until, upon stepping upon the track, | 
he was struck thereby, and afterwards saw the car at a distance of 
about two blocks, such evidence is so impossible in the nature of things 
as to have no probative force. 


The evidence in this case, indicated in the 
opinion, fails to prove that negligence on the part of the defendant 
was the proximate cause of plaintiff’s injuries, 


APPEAL from the district court for Douglas county: 
ABRAHAM L. Surron, Jupee. Reversed and dismissed. 


John L. Webster and W. J. Connell, for appellant. 
George W. Cooper and T. W. Blackburn, contra. 


SEDGWICK, J. 

This case was once before in this court. On this last 
trial the plaintiff again recovered a verdict, and the de- 
fendant has appealed. There was considerable additional 
evidence taken, some of which will be referred to, but it is 
not thought necessary to repeat the statement of the un- 
controverted facts, which may be found in the former 
opinion. 93 Neb. 774. 

1. The defendant alleges that there was improper con- 
duct on the part of the jury; some of them in the hall of 
the courthouse during an intermission conversed with 
Miss Hamilton, a nurse who took care of the plaintiff after 
his injury. She was an important witness on the trial, and 
her evideuce appears to be wholly disinterested and relia- 
ble. “Her affidavit was filed upon the motion for a new 
trial, in which she testified that one or two of the jurors 
in the presence of others asked her questions about the 
testimony she had given. She described a juror who ques- 
tioned her as a “Jew or Dago,” and shows that he and 
other jurors manifested a very unusual interest in the 
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cause of the plaintiff. The plaintiff himself was present 
at the time and appears to have addressed some remarks 
to the witness, but none of a nature that would ordinarily, 
perhaps, be regarded as objectionable. This was clearly 
misconduct on the part of the jury, and, if the plaintiff 
had encouraged it, would be sufficient ground to set aside 
the verdict. The plaintiff, perhaps, in view of the circum- 
stances, and on account of his unfamiliarity with the lan- 
guage, is excusable for not having taken measures to pre- 
vent this misconduct. Misconduct of this nature on the 
part of the jury without the knowledge or consent of the 
parties interested would not be sufficient ground for set- 
ting aside the verdict, unless it appears that it might have 
affected their conclusion. 

2. Plaintiff testifies that he took the car at Farnam 
street for South Omaha; that he informed the conductor 
that he wanted to leave the car at Twenty-fourth and G 
streets, and when it arrived at G street the conductor 
notified him; that it was then about 12 o’clock at night; 
that it was an open car; that he was sitting on the second 
seat from the rear and got off on the west side; he imme- 
diately passed around the back end of the car, intending 
to cross the parallel track and go east on G street; that, 
after the car on which he had arrived had left, he stepped 
between the two tracks and looked both north and south 
and listened, but did not see nor hear any approaching 
car; he then stepped onto the east track and was immedi- 
ately struck by a north-bound car. His foot was crushed, 
and he was otherwise injured, and he says that he crawled 
on his hands and knees along between the tracks toward 
Hi street, about half a block, and then crossed over the 
west track, and became unconscious, and so remained un- 
til about 10 o’clock of the next day, when he found him- 
self in the hospital in South Omaha. He says he did not 
see the approaching car until it struck him, and then saw 
it again after it had gone about two blocks. The defend- 
ant insists that it is impossible that he should have been 
injured in the manner which he describes; that his story 
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is proved by testimony of other witnesses to be untrue; 
that the trial court erred in excluding testimony that the 
plaintiff was intoxicated at the time, and also erred in 
not instructing the jury to find a verdict for the defendant. 
He testifies that his errand to South Omaha was to see his 
friend Candanella, who resided on G street in South 
Omaha. His friend had given him the number of his resi- 
dence, which he had on a piece of paper in his pocket. It 
was a dark and stormy night. There was no light at the 
crossing at G street. Several witnesses testified that the 
plaintiff attempted to return to Omaha. The conductor 
and motorman and a passenger on a south-bound car testi- 
fied that the plaintiff stopped the car and asked them if it 
was going to Omaha. They told him that the cars going 
to Omaha went in the other direction. Others testified. 
that he stopped a north-bound car and made a similar in- 
quiry, and was told that that car was not going to Omaha; 
that he should take the next car. He had never been to 
South Omaha before. 

It was claimed by the defendant that the plaintiff was 
in an intoxicated or semi-drunken condition, so that he 
was unable to form any definite purpose, or to properly 
take care of himself. The conductor of the car on which 
he rode to South Omaha and the police officer who was on 
the car at the time testified that the plaintiff was asleep all 
of the way from Omaha, and the defendant offered to 
prove by these two witnesses that the plaintiff was in- 
toxicated, and was unable to walk steadily, and also of- 
fered to prove, by the physician who saw him a few min- 
utes after the accident, that the plaintiff had been drink- 
ing intoxicating liquors, and made similar offers of proof 
by other witnesses. This evidence was excluded by the 
court, on the ground that there was no allegation in the 
answer that the plaintiff was intoxicated at the time. The 
defendant asked leave to amend the answer and include 
that allegation. The court refused to allow such amend- 
ment. Under the circumstances of the case, and in the 
condition of the evidence and record at the time, we think 
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that this ruling of the court was erroneous and was highly 
prejudicial to the defendant. “The court may, either be- 
fore or after judgment, in furtherance of justice, and on 
such terms as may be proper, amend any pleading, pro- 
cess, or proceeding, by * * * inserting other allega- 
tions material to the case.” Rev. St. 1918, sec. 7712. This 
statute has been many times construed by this court, and 
the rule is that amendment should be allowed when it is 
“in furtherance of justice” to do so. In the former trial of 
this case, evidence that the plaintiff was intoxicated at the 
time was received by the court, and all of the parties knew 
that it was a substantial and important feature of the de- 
fense. The petition alleged that the accident happened 
“without fault on his part,” and, if it is thought that evi- 
dence of the plaintiff’s intoxication at the time was not 
competent under a general denial, the amendment should 
have been allowed upon such terms as the court should 
find were reasonable and just under the circumstances. 
The plaintitf could not have been surprised at the offer of 
this testimony. He made no showing that he was unpre- 
pared to meet it. 

3. The plaintiff’s allegations of negligence on the part 
of defendant rest entirely upon his own unsupported tes- 
timony. He says that, after the car on which he was rid- 
ing had gone on, he stood between the two tracks and sur- 
veyed the situation. The car was approaching then at the 
rate of 25 or 30 miles an hour, but he heard no sound, al- 
though his hearing was good at the time. He saw the car 
after it struck him, and saw it again two blocks farther 
on, but he did not see it approaching. He says that it had 
no headlight, and we are to infer from his evidence that it 
contained no light of any kind that could be seen. He is, 
of course, mistaken in saying that a street car approaching 
at that rate of speed made no noise that could be heard by 
one who was listening. 

It is urged in plaintiff’s brief that, it having been held 
in the former decision of this case that the evidence jus- 
tified submitting the case to the jury, that holding be- 
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comes the law of the case, and will control the decision 
on this appeal. This would perhaps be the rule if it clearly 
appeared that the evidence was the same upon both trials, 
but that is not the case here. In the first trial the plain- 
tiff testified that when he left the car upon its arrival at 
G street he walked around the north end of the car and 
went east on G street, and was struck by a north-bound 
car which was passing the other car at great speed, 25 or 
30 miles an hour. In the last trial his testimony was that, 
after he had left his car and the car had gone on, he 
stepped over the first track and stood between the two 
tracks and looked both ways and listened, but neither saw 
nor heard the approaching car, with evidence as to the 
speed of the car, and his ability to see it after it had 
passed him, as before stated. The story he now tells is. 
impossible, and the manner of his injury is wholly unex- 
plained. Several witnesses testify that all of the street 
cars on that line had headlights that night at.that hour. 
Three witnesses testify that when the plaintiff left the car 
on which he rode he went immediately west, to the side of 
the street. Two of these were the conductor and motorman 
of the car. It is suggested that they were under the in- 
fluence of the defendant, and were therefore not to be be- 
lieved as against the plaintiff. The third witness was a po- 
lice officer on the car, and none of these three witnesses 
appears to be more interested in the result than the plain- 
tiff himself, The plaintiff testifies that, after his foot was 
crushed, he crawled along between the tracks to the middle 
of the block, about 150 feet. He does not know why he 
did that, instead of going to the walk on the side of the 
street, and several witnesses who found him within a few 
minutes after the accident testify as to his condition, and 
to circumstances which strongly indicate that he was in- 
jured at or near the place where he was found, and are 
wholly inconsistent with the plaintiff’s story. The plain- 
tiff was a young man of foreign birth, about 23 years of 
age. He has suffered the loss of a foot and other terrible 
injuries, and seems to believe that he was in some manner 
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injured by one of defendant’s cars, and that he ought to be 
compensated for such injury, but he fails to prove any neg- 
ligence on the part of the defendant that could have been 
the cause of his misfortune. It is manifest that the plain- 
tiff has failed to prove that negligence of defendant was 
the proximate cause of his injuries, as alleged, and has 
therefore no cause of action. 

The judgment of the district court is therefore reversed 
and the cause dismissed. 

REVERSED AND DISMISSED. 


FRANK C. BEST ET AL., APPELLANTS, V. HARLEY G. 
MOORHEAD, APPELLEE. 


Fitep Juuy 11, 1914. No. 18,639. 


1, Counties: ComMIssioNERS: TERM OF OFFICE. Chapter 46, laws 1905, 
fixes the term of county commissioners of counties having a popula- 
tion of more than 150,000 at four years. Commissioners elected . 
under and pursuant to that act, as amended, hold the office for four 
years and until their successors are elected and qualified. 


: : Stature: Vawipity. State v. Plasters, 74 

' Neb. 652, and subsequent cases following that decision are over- 
ruled so far as they hold that act invalid to fix the term of county 
commissioners at four years. 


AppRAL from the district court for Douglas county: 
ABRAHAM L. Surron, Jupce. Reversed with directions. 


W. T. Thompson, W. W. Slabaugh and H. A. Reese, for 
appellants. 


George A. Magney and Charles Haffke, contra. 


SEDEWICK, J. 

These plaintiffs, Frank C. Best and August C. Harte, 
were duly elected to the office of county commissioner of 
the third and fifth commission districts of Douglas county, 
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at the general election in 1911, and were duly qualified 
and entered upon the duties of the office in January, 1912. 
They contend that they were elected for the term of four 
years and that their respective terms will not expire until 
January, 1916. The defendant is election commissioner of 
Douglas county, and plaintiffs allege that the defendant 
is about to, and unless restrained by decree in this case 
will, “receive nomination papers and petitions from sev- 
eral parties seeking to become candidates” for said of- 
fice “now represented by plaintiffs,” and will file the same 
and “will place the names of such parties on the official 
primary ballot to be voted for and nominated to the said 
offices at the primary election to be held in Douglas county 
on the 18th day of August, 1914, * * * and will thereby 
create a useless and unnecessary expense” to the county 
and taxpayers thereof. They asked that defendant be en- 
joined from so doing. The defendant filed a general de- 
murrer to the petition, which was sustained and the cause 
dismissed. The plaintiffs have appealed. 

The sole question presented on this appeal is as to the 
length of the terms to which plaintiffs were elected. The 
plaintiffs insist that under the statute the term is four 
years, and the respondent insists that it is three. 

The statutes governing this question are conflicting and 
inconsistent and cannot be literally enforced. Prior to 
1905 the statute provided for five commissioners in Doug- 
las county and fixed the term at three years. The act of 
1905 (laws 1905, ch. 46), under which these plaintiffs 
were elected in 1911, contained the provision for five com- 
missioners, but attempted to fix the term at four years. 
If ‘this act is constitutional and has not been superseded 
and its terms are such as to be capable of being enforced, 
the plaintiffs are right in their contentions. 

The constitutional amendment of 1912 provided: “The 
general election of this state shall be held on the Tuesday 
succeeding the first Monday of November in the year 1914 
and every two years thereafter. All state, district, county, 
precinct and township officers, by the constitution or laws _ 
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made elective by the people, except school district officers, 
and municipal officers in cities, villages and towns, shall 
be elected at a general election to be held as aforesaid. 
* * * Provided, that no office shall be vacated thereby, 
but the incumbent thereof shall hold over until his suc- 
cessor is duly elected and qualified.” Const., art. XVI, 
sec. 18. In 1913 the legislature enacted a general statute 
repealing former acts and by which it was intended to 
harmonize the statutes with the constitutional amendment 
quoted above. Rev. St. 1918, ch. 20. Section 17 of the 
act (laws 1913, ch. 149; Rev. St. 1918, section 1955) pro- 
vided: “In counties net under township organization hav- 
ing five commissioners, three commissioners shall be elected 
in the year nineteen hundred and fourteen, and every 
fourth year thereafter.” Construed literally, this would 
vacate the office of any commissioner whose term did not 
otherwise terminate on or before January, 1915. This, of 
course, the legislature could not do, as the constitution 
provided that “no office shall be vacated” on account of 
the change made by that amendment. The legislature will 
not be presumed to have intended a violation of the con- 
stitution, and this provision of the act of 1913 must be 
construed as intended to apply only when such offices were 
or would become vacant before or at the time the terms of 
those elected in 1914 would begin. It could not therefore 
apply to these plaintiffs if the term to which they were 
elected was for four years. The petition alleges that two 
commissioners were elected in the year 1910. Their suc- 
eessors will therefore be elected in 1914. One was elected 
in 1912. His term of office will be until January, 1917. 
The act of 1913 (Rev. St. 1913, sec. 1955) provides that 
three commissioners shall be elected in 1914 and every 
four years thereafter. This requires that three commis- 
sioners shall be elected at the end of four years from 
1914; that is, at the election of 1918. It cannot be effect- 
ive as to the election of 1914, since the terms of only two 
commissioners will expire in January, 1915. 

_ Was the act of 1905, under which these plaintiffs were 
elected, constitutional? Defendant’s counsel insists that 
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it is not, and cites State v. Plasters, 74 Neb. 652, State 
v. Galusha, 74 Neb. 188, State v. Drexel, T6 Neb. 299, 
State v. Furley, 95 Neb. 161, as conelusive upon that point. 

In State v. Plasters, supra, the question was whether 
the act there considered could have the effect to extend the 
terms of the incumbents of office of register of deeds in the 
several counties for another year beyond the term for which 
they were elected, and it was held that the legislature 
could not so extend the terms of office of the incumbents. 
This was the question mainly discussed in the opinion and 
the only question necessary to determine in that case. In 
the syllabus it is said that the legislature cannot “by an 
act wholly for that purpose extend the terms of such offi- 
cers.” Similar language is used in the opinion, which 
would indicate that the court considered that the sole ob- 
ject of the act thercin questioned was to extend the terms 
of certain registers of deeds. It is manifest, that this was 
not the sole object of the act. The object of the act was 
to change the time of the election of the registers of deeds 
in the state from the odd-numbered years to the even-nun- 
bered years, and the provision fixing the length generally 
at four years and extending the terms of the incumbents 
was incidental to that purpose. There is no doubt that 
the legislature has the power to change the date of the 
election and fix the length of the term generally, and it was 
not necessary to declare the whole act unconstitutional, as 
appears to be stated in the second paragraph of the syl- 
labus. 

State v. Drexel, 76 Neb. 299, appears to have involved 
the same question, the attempt being “to extend for defi- 
nite periods the terms of office of two of the county com- 
missioners of Douglas county,” and that case was deter- 
mined upon the authority of State v. Plasters, supra. 

In State v. Galusha, 74 Neb. 188, it was held that the 
general act of the legislature of 1905 (laws 1905, ch. 65) 
was unconstitutional because it attempted to change the 
terms of constitutional officers that were fixed by the con- 
stitution itself. Chapter 46, laws 1905, was not involved 


606 NEBRASKA REPORTS. [Vou. 96 


Best v. Moorhead. 


nor considered in that detision. The earlier decisions were 
predicated entirely, and State v. Furley, 95 Neb. 161, par- 
tially, upon the statement of the second paragraph of the 
syllabus of the decision in State v. Plasters, supra. That 
statement of the law, as we have already said, was not nec- 
essary to the decision in the Plasters case, and was there- 
fore not authoritative and ought not to have been followed. 
Chapter 46 is an act complete in itself and separate from 
chapter 65. It has several times since its enactment been 
considered constitutional by the legislature and is in har- 
mony with the amendment to the constitution of 1912. 
This amendment was adopted after the legislature had 
several times reenacted chapter 46, and is therefore in 
some sense a recognition of the validity of that act. The 
only ground upon which chapter 46 could be held uncon-. 
stitutional is that chapter 65 was an inducement to its. 
passage. That point we expressly refused to decide in 
State v. Plasters, supra, and no authority has been cited 
holding that one act of the legislature should be regarded 
as an inducement to the passage of a separate and distinct 
act. If we should so hold in this case, it would lead to. 
confusion and render many acts of the legislature incapa-. 
ble of application. 

We therefore conclude that chapter 46, laws 1905, is not 
wholly invalid. It and subsequent acts of the legislature. 
fix the term of county commissioners of Douglas county 
at four years, and plaintiffs were elected under and pur- 
suant thereto. It follows that the plaintiffs’ terms of office 
are four years and will not expire until January, 1916. 

The decree of the district court is therefore reversed 
and the cause remanded, with instructions to enter a per- 
manent injunction as prayed. 

REVERSED. 

Reese, C. J., and Ross, J., not sitting. 
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Towa RaILRoaAD LAND COMPANY, APPELLANT, V. GEORGE 
COULTHARD, APPELLEE. 


Fitep Juny 11, 1914. No. 17,532. 


1. Boundaries: NavicaBLE STREAMS: CHANGE OF CHANNEL. Where a 
stream which is a boundary from any cause suddenly abandons its 
old and seeks a new bed, such change of channel works no change 
of boundary; the boundary remains as it was in the center of the 
old channel, although no water may be flowing therein. State of Ne- 
braska v. State of Iowa, 143 U. S. 359. 


: If the change in the stream is violent and 
visible, and arises from a known cause, such as a freshet, or a cut 

. through which a new channel has formed, the original thread of the 
stream continues to mark the limits of the two estates. Gould, Waters. 
(3d ed.) see. 159. 


3. Adverse Possession: SUFFICIENCY oF EvIDENCE. The evidence exam- 
ined, and held to support the finding and judgment of the court be- 
low. 


APPEAL from the district court for Washington county : 
ALEXANDER C. Troup, JupGE. A/firmed. 


E. B. Carrigan and Sanford H. Cochran, for appellant. 
W. C. Walton and J. S. Dewell, contra. 


HAMER, J. 

This is an appeal from Washington county. There was 
a petition in equity to quiet title to about 500 acres of 
land. The answer sets up want of jurisdiction, accretion, 
and adverse possession. There is a reply and an affirma- 
tive plea of avulsion. 

The United States made its survey in Iowa in 1852 and 
in Nebraska in 1856. It is claimed by the Iowa Railroad 
Land Company that between the United States survey of 
‘1852 and the survey of 1856 the Missouri river gradually 
cut to the north until it cut away all of section 34 in Lowa, 
and that it was running along near the north line of sec- 
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tion 34 in April, 1857; that by reason of the breaking up 
of an ice gorge the Missouri river suddenly changed its 
channel, and shot into Nebraska and left a body of land 
between the Missouri river and Soldier river; that before 
said avulsion the lands had been added to the Nebraska 
side and were embraced within the government survey of 
1856. The trial court seems to have specially found that 
the change was caused by an avulsion; that the title to the 
land was legally in the Iowa Railroad Land Company, 
and but for the plea of adverse possession the company 
would be entitled to all the lands in controversy. The par- 
ticular 160 acres is said to be located in the north half of 
Section 21 under the Nebraska survey. The court found 
for the defendant as to his plea of adverse possession to 
160 acres of the land. The appeal involves this tract of 
160 acres. The special finding of the trial court as to the 
changes of the Missouri river is set forth in the decree, 
and reads: “And the court, being fully advised in the 
premises, finds especially at the request of the plaintilf 
that the Missouri river on or about March 5, 1857, ran 
east along or near the north line of section 34, township 
79, range 45 west 5th P. M.; that about April 10, 1857, 
the said Missouri river suddenly abandoned its channel 
and made a new channel to the south and west, by which 
it left the land in question north and east of it, and he- 
tween it and the Soldier river; and the courts of Nebraska 
have jurisdiction of all lands within the United States sur- 
vey of 1856 without regard to the enabling act by which 
Nebraska was admitted into the Union, except such lands, 
if any, as may have accreted to the Iowa bank before the 
said avulsion occurred. And the court further finds that 
all of the land described in the petition of the plaintiff is 
within the state of Nebraska and the county of Washing- 
ton, and this court has jurisdiction of the subject matter of 
this action. And the court further finds that the north half 
of section 21, township 19 north, range 12 east, if extended, 
and the south half of section 34, township 79, range 45 
west 5th P. M., if extended, are substantially the same 
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tract. And the court further finds that the plaintiff is 
the owner of and has a legal estate in all the lands de- 
scribed in its petition in this action, except those lands 
described as situated in the said section 34, township 79, 
range 45 west 5th P. M., as said section would exist if ex- 
tended to the full limits and extent of one mile square as 
specifically described in defendant’s answer, and the title 
thereto is forever quieted in this plaintiff. And the court 
further finds that the defendant George Coulthard has 
been in the open, notorious, exclusive, uninterrupted ad- 
verse possession under color of title, and claiming to be 
the owner thereof, of all lands described in plaintiffs pe- 
tition, situated in said section 34, township 79, range 45 
west 5th P. M., as claimed by plaintiff to be situated in 
the north half of said section 21, for more than ten years 
prior to the commencement of this action, and was, at the 
commencement of this action, the owner thereof and in 
the actual possession of the same, and the plaintiff was 
not and is not the owuer thereof and had no estate therein, 
at the commencement of this action. * * * It is there- 
fore considered and decreed by the court that as to all the 
lands situated and lying in said section 34, township 79, 
range 45 west 5th P. M., and set forth and described in 
defendant’s answer, the plaintiff not being the owner there- 
of at the commencement of this action, the said suit in 
relatiou thereto is hereby dismissed at the cost of the 
plaintiff taxed at $ Base 

The land in dispute, under the evidence and special find- 
ings of the trial court, is in Nebraska. The evidence of: 
Chanibers Hester justifies the conclusion that section 34, 
originally in Iowa by the Iowa survey, had been cut away 
by the river so that the river ran along near the north 
boundary of that section. “Q. Where was the Missouri 
river running with reference to the north line of section 
34 at the time it made its change into Nebraska? A. Why, 
it ran right along the line pretty close to it. Q. What did 
it do in the spring of 1857, by way of changing its chan- 
nel? Describe to the judge how the Missouri river acted 

96 Neb. 39 
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in the spring of 1857 about changing its channel to Ne- 
braska; if it did. A. It changed its channel onto the Ne- 
braska side and cut around quite a body of land.” It ap- 
pears that the avulsion changed the course of the stream 
so that it ran over into Nebraska, and the Soldier river 
seems to have declined to run toward the new channel of 
the Missouri, and it kept along the old channel and more 
or less occupied it. At the time of said avulsion the greater 
part of said section had become a part of Nebraska. The 
plaintiff's lands do not appear to have been within the 
original boundary of fractional section 34 in Iowa. It will 
be seen that the line of these surveys probably conflict. It 
will be seen that the boundary between the states was more 
or less uncertain by reason of the fact that it changed with 
the accretion which displaced it. It had no certain stop- 
ping place. 

The boundary between the states, if the surveys did not 
overlap, was the central thread of the Missouri river. This 
central thread changed as the stream changed. When the 
stream cut its way into the north side of section 34, the 
central channel changed farther and farther over to the 
Iowa side. When the avulsion occurred (to which all par. 
ties agree) the channel of the Missouri river, about half a 
mile in width, suddenly changed and went over into Ne- 
braska. Because of the sudden change the dividing line 
between the states remained where it was. It then re- 
mained in what had been the central thread of the Mis- 
souri river. An examination of the litigation touching this 
subject shows apparently some uncertainty. See State of 
Nebraska v. State of Iowa, 148 U. S. 359; Coulthard v. 
Davis, 101 Ia. 625. 

It is contended by the appellant that the appellee made 
application to the state of Iowa to have the land in the 
abandoned channel of the Missouri river surveyed and to 
purchase the same, and it is argued that because he did so 
therefore his claim now is without merit. We do not so 
regard it. He might have sought this method of terminat- 
ing a troublesome and uncertain litigation. He was at 
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liberty to maintain what he conceived to be his rights by 
any lawful method. The brief of appellant graphically 
sets forth the uncertainty of conditions affecting the title. 
“We find in the record of evidence that the Missouri river, 
since the United States survey of 1852 in Iowa, has made 
many changes in the vicinity of this land; that the origi- 
nal government lines and corners were obliterated; that a 
perfect jungle existed in many parts of this great body of 
land now located between the Soldier river in Iowa and the 
present Missouri river; that squatters have roved over it 
from point to point sojourning for a time and removing 
to some other part.” 

In Coulthard v. Davis, 101 Ia. 625, is a discussion touch- 
ing the Missouri river and where it ran. It is said in the 
opinion: “The evidence in this case quite satisfactorily 
shows, that in 1856, when the land adjoining the Mis- 
souri river in Iowa was surveyed by the general govern- 
ment, the main channel of said river was a mile and a 
quarter, or more, east of its present location. Since said 
time there has been added to the Iowa side the tract of 
land in controversy, as well as other land, embracing in 
all several hundred acres. Whether this land has been 
added in such a way as to be accretion, or whether it has 
been added by a sudden and entire change in the river, de- 
taching this body of land from the west bank of the river, 
and attaching it to what was formerly the east bank of the 
river, in such a way as that it is capable of identifica- 
tion, is the question we are called upon to determine.” 
There is then a discussion of the condition of the land, 
from which the court concludes that it was not added by 
accretion; that the soil was too rich; that it had cotton- 
wood trees upon it from 15 inches to 2 feet in diameter;. 
and that these trees would not have been produced within 
the time elapsing if the land had been added by accretion. 
The conclusion of the court therefore was that the judg- 
ment of the court below should be affirmed. All the evi- 
dence tends to show an avulsion by which the Missouri 
river left its old channel and came over into Nebraska. 
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leaving land on the east side included in the survey of the 
government when the Nebraska survey was made. 

The evidence as to adverse possession of the 160 acres 
by defendant is not as certain as we could wish. It is of 
such a character that we cannot say that the finding and 
judgment of the district court are wrong. The judgment is 
therefore 


AFFIRMED. 


JoHN F. Coan, JR., ET AL., EXECUTORS, APPELLANTS, V. 
Grorce W. BE. Dorsey ET AL., APPELLEES. 


Finep Juty 11, 1914. No. 17,677. 


1. Limitation of Actions: Fraup. An action for relief on the ground 
of fraud must be commenced within four years after the discov- 
ery of the facts constituting the fraud, or of facts sufficient to put 
a person of ordinary intelligence and prudence on an inquiry which, 
if pursued, would lead to such discovery. Parker v. Kuhn, 21 Neb. 
413. 


: PLEADING AND Proor. The pleadings and proofs examined, 
and held not to establish a vause of action. 


to 


APPEAL from the district court for Dodge county: 
ConRAD HOLLENBECK, JUDGE. Affirmed. 


D. L. Johnson, Frank Dolezal and S. O. Cotner, for ap- 
pellants. 


EB. F. Gray and George L. Loomis, contra. 


Hamer, J. 

The petition in this case, filed May 18, 1911, seeks to 
subject certain property alleged to be the property of 
George W. E. Dorsey, to the payment of a judgment in 
favor of Mark M. Coad rendered on the 11th day of Febru-- 
ary, 1905, in the district court for Dodge county, Ne- 
braska, against said Dorsey. The basis of the action is 
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alleged fraud, the inception of which is charged to be 
May 6, 1893, when said Dorsey made certain conveyances 
claimed to be in fraud of creditors, At the commencement 
of this action it is claimed that there was due on said judg- 
ment a little more than $19,800. It is alleged that the 
property in question is real and personal property stand- 
ing in the names of the defendants Laura H. Dorsey and 
Maria Louise Dorsey. It'is charged by the plaintiffs that 
the conveyances complained of were made to the immediate 
members of George W. E. Dorsey’s family, members either 
by marriage or blood-relationship. On the 6th day of May, 
1893, certain conveyances were filed for record in Dodge 
county, Nebraska: (a) A.mortgage to the Farmers & 
Merchants National Bank of Fremont conveying about 75 
lots and tracts of land in the city of Fremont to secure 
$25,000; (b) a mortgage to Emeline Benton conveying 13 
lots and tracts of land in‘and about the city of Fremont 
to secure the sum of $14,300; (c) a deed conveying to Cor- 
nelia Bunnell 46 acres and certain other lots for an alleged 
consideration of $5,800; (d) a deed conveying to the United 
States National Bank of Omaha certain properties in and 
about the city of Fremont described by metes and bounds, 
and certain other lots, for the named consideration of 
$7,000; (e) a deed conveying certain other property al- 
leged to be the remainder of George W. E. Dorsey’s real 
estate in Dodge county to Charles S. Davis of Massachu- 
setts, the consideration, as shown by the deed, being 
$5,000. 

It is plaintiffs’ contention that, the mortgages to the 
Farmers & Merchants National Bank and Emeline Benton 
having been filed for record on the 6th day of May, 1893, 
and the Rochester Loan & Banking Company, the South 
Omaha National Bank, and others on the 10th day of May, 
18938, having filed attachments on the mortgaged property, 
therefore the failure occurred at that time. September 25, 
1898, the bank filed a petition to foreclose its mortgage, 
and Emeline Benton filed her cross-petition praying to 
foreclose upon her mortgage. A decree was taken April 
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14, 1894, and on the 13th day of June, 1894, the property 
covered by the bank’s mortgage was sold to the bank, and 
the property covered by the Benton mortgage was sold to 
Emeline Benton. There was a judgment for a deficiency for 
$9,726.63 in favor of the bank and against Dorsey. There 
was also a judgment for a deficiency amounting to $3,504.57 
in favor of Emeline Benton which was also taken against 
Dorsey. In due time there were sheriff’s deeds issued to the 
purchasers, who took possession of the property thereunder. 
It appears that George W. E. Dorsey married Emma E. 
Benton for his first wife. She was the sister of Maria 
Louise Benton, who married H. H. Dorsey, and who was 
George W. E. Dorsey’s brother. Maria Louise Dorsey 
(formerly Benton) is one of the defendants in this case. 
Emeline Benton was the mother of Emma E. Benton, Maria 
Louise Benton, and Edward A. Benton. Emma E. Dorsey, 
formerly Emma E. Benton, died March 12, 1903. George 
W. E. Dorsey on the 19th day of April, 1905, married 
Laura H. Hodge, as his second wife, who is one of the 
defendants. The petition in the instant case was filed 
May 18, 1911. George W. E. Dorsey died June 12, 1911, 
less than a month after the petition was filed. Cornelia 
Bunnell was the aunt of Edward A. Benton and the Ben- 
ton sisters; Jennie A. Gibson is the sister of Emma E. 
Benton. The Western Realty & Investment Company is 
a corporation organized and existing under the general 
laws of Nebraska, having its principal place of business 
at Fremont, Nebraska. The Farmers & Merchants Na- 
tional Bank of Fremont is a corporation, as is also the 
Fremont National Bank of Fremont. 

The petition alleged the death of Mark M. Coad on the 
4th day of January, 1911; the admission of his will to 
probate by the county court of Dodge county on the 30th 
day of January, 1911; that the plaintiffs are executors 
appointed by the court on said 30th day of January, 1911, 
and that they bring the action as executors. The indebt- 
edness of George W. E. Dorsey prior to the 14th day of 
October, 1893, to the decedent Coad is set up. This pro- 
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ceeding is based on that old’ indebtedness. On the 18th 
day of May, 1911, the plaintiffs caused an execution to be 
levied upon certain real property described as the prop- 
erty of George W. E. Dorsey. A specific description of 
each parcel is set forth in the petition, but it is not alleged 
in whose name the property is held. There is the allega- 
tion that the property is not held in the name of said 
George W. E. Dorsey, and that it appears in the name of 
Maria Louise Dorsey, Emma E. Dorsey, deceased, Jennie 
A. Gibson, Jennie Christia Benton, and Laura H. Dor- 
sey; that said George W. E. Dorsey has no property or 
assets outside of the foregoing property subject to levy on 
execution, and that whatever property and assets he may 
have he keeps concealed so that the same cannot be found 
by his creditors; that prior to the 14th day of October, 
1893, the said George W. E. Dorsey contrived to place 
the property then owned by him and such as he might 
thereafter acquire in secret trust in the names of other 
persons to hold for him so that his ownership might be 
concealed; that Laura H. Dorsey, after her marriage to 
the said George W. E. Dorsey, joined him in his frandu- 
lent schemes of keeping his property concealed from his 
creditors; that some of the property held by the said Maria 
Louise Dorsey was conveyed to the said Laura H. Dorsey 
without any consideration being paid by her to the said 
Maria Louise Dorsey, and that said property is so held in 
secret trust as the property of the said George W. E. Dor- 
sey; that all of the aforesaid property so levied upon now 
stands in different parts and parcels, respectively, in the 
names of Maria Louise Dorsey, Laura H. Dorsey, and Jen- 
nie A. Gibson, in her maiden name of Jennie Christia Ben- 
ton, and is the property of said George W. E. Dorsey held 
for him in secret trust. The petition concluded with a 
prayer that the deeds and will be set aside, and the prop- 
erty declared to be the property of George W. E. Dorsey, 
and that the persons holding title to the same shall be de- 
clared to hold the same in trust for said George W. E. Dor- 
sey. The description of the particular property claimed. 
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to be held by each person is not set forth in the plaintiff’s 
petition. 

The defendant Laura H. Dorsey in her answer describes 
the real property which she owns, and alleges that she, 
by herself and her immediate devisor and grantors other 
than George W. E. Dorsey, has been in the actual, exclu- 
sive, continuous, unin ‘rupted, notorious, and peaceable 
possession, occupation and use of said property adverse to 
all the world for more than ten years before the commence- 
ment of this action; that she is the owner of 43 of the 
shares of stock of the Farmers & Merc: nts National Bank 
of Fremont, Nebraska; that she has been the owner of 
said stock for more than ten years prior to the commence- 
ment of this action; that as to all of said property, real 
and personal, the alleged causes of action stated in the 
plaintiff’s petition did not accrue within four years next 
before the commencement of the action, nor within ten 
years before its commencement, and that said alleged 
causes of action are each and all barred by the statute of 
limitations of the state of Nebraska. The prayer attached 
to the defendants’ answer asks that her title in the prem- 
ises shall be forever quieted. 

The answer of Maria Louise Dorsey contains, first, a 
general denial, then a specific description of the property 
which she claims to own, and similar allegations to those 
contained in the answer above quoted. She also sets up 
that a large part of this property which she describes has 
been sold or contracted for sale to many persons who hare 
made payments thereon. She prays that her title to the 
land shall be forever quieted. 

The Farmers & Merchants National Bank alleges its 
organization as a bank, and pleads that the cause or causes 
of action did not accrue within four years, nor within teu 
years, next before the commencement of the action. The 
Fremont National Bank makes a similar answer. The de- 
fendant Jennie A. Gibson sets up the fact that the will of 
Emma E. Dorsey was duly probated, and that the defend- 
ant, Laura H. Dorsey thereafter became the wife of the 
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said defendant George W. E. Dorsey; there is then the 
defense that the cause of action did not accrue within four 
years next before the commencement of the action, nor 
within ten years. There is also an answer made by the 
administrators of the estate of Emma E. Dorsey. They 
plead the statute of limitations both as to four years and 
ten years. : 

In their replies the plaintiffs allege that they “did not 
discover said fraud until within one year next before the 
beginning of this action.” This is given as an excuse for 
disregarding the statute of limitations both with respect 
to the four years and the ten years next before the com- 
mencement of this action. If the trial court was not fully 
satisfied of the truth of the excuse so made, it could read- 
ily find against the plaintiffs on that issue. The decree 
of the district court is in favor, of the defendants. The 
pertinent language of the decree is: 

“And the court, being now fully advised herein, does 
find generally upon the issues joined in favor of all of the 
defendants and said administrators and heirs, and, as well, 
in favor of said Maria Louise Dorsey and Laura H. Dor- 
sey, on’ their respective cross-petitions or counterclaims, 
wherein they seek to have their respective titles to the 
real property described in their respective answers quieted 
against the claims of the plaintiffs, and for injunction 
against the plaintiffs thereto. The court further finds that 
the said Maria Louise Dorsey and Laura H. Dorsey are en- 
titled to decree, respectively, quieting their titles to their 
said respective real properties, and for injunction as by 
them respectively prayed in their respective cross-petitions 
or counterclaims; and that all of the defendants are en- 
titled to decree dismissing the plaintiffs’ petition.” 

The plaintiffs’ action was dismissed, and by an appeal 
plaintiffs have brought the case to this court. 

Where husband and wife by their joint labor increase 
the extent and value of the wife’s property without taking 
anything from the creditors of the husband, such creditors 
have no right to complain. Both of the Mrs. Dorseys had 
property of their own. 
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It appears that Mark M. Coad lived at Fremont for 
many years before the commencement of this suit. He 
must have known of the material facts alleged in his peti- 
tion for many years, and the evidence does not show any 
want of knowledge on his part. More than 20 years elapsed 
between the creation of the debt and the commencement 
of this case. In the meantime three of the principal wit- 
nesses had died—Emma E. Dorsey, Emeline Benton, and 
Cornelia Bunnell. George W. E. Dorsey died within less 
than a month after the filing of the petition, and before 
any testimony had been taken. Four important witnesses 
are now dead. These persons, if living, could probably 
testify to the actual facts. They certainly knew them. 
These women, Maria Louise Dorsey and Laura H. Dorsey, 
should not have taken from them the property that they 
have been in adverse possession of for more than ten years 
before the commencement of the case. It must be remem- 
bered that there is no affirmative evidence in the record 
of any trust agreement or of any purchase of property by 
the above named defendants to be held by them for the 
benefit of George W. E. Dorsey or any other person. 

The statutes provide that an action for relief on the 
ground of fraud must be commenced within four years 
after a discovery of the facts constituting the fraud, or of 
facts sufficient to put a person of ordinary intelligence 
and prudence on an inquiry, which, if pursued, would lead 
to such discovery. Parker v. Kuhn, 21 Neb. 413. In Par- 
ker v. Kuhn will be found a learned discussion on the ap- 
plication of the Nebraska statute of limitations in cases 
where fraud is charged. The learned Justice adopts, with 
approval, the language of Mr. Justice Clifford in Godden 
v. Kimmell, 99 U.S. 201, to the effect that courts of equity 
hesitate to enforce stale demands, and that, if relief be 
sought in such cases, plaintiff should set forth in his bill 
the reasons for the long delay in prosecuting an action. 

A party seeking to avoid the bar of the statute on ac- 
count of fraud must aver and show that he used due dili- 
gence to detect it, and, if he had the means of discovery 
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in his power, he will be held to have known it. Wood v. 
Carpenter, 101 U. S. 185. 

As was above stated, Mark M. Coad lived in the city of 
Fremont. He and George W. E. Dorsey were neighbors. 
It would seem that he should have discovered the frauds 
charged more than four years before the commencement of 
the action, if there were any frauds. We find no sufficient 
reason for the delay in commencing the case. It is shown 
that the plaintiffs’ testator knew, or should have known, 
of the transfers of the property complained of, and he 
knew, or should have known, the facts pertaining to the 
allegations of fraud. And he knew, or should have known, 
those things more than four years before the commence- 
ment of this suit. On the pleadings and proofs the action 
is barred by the statute of limitations. 

We are unable to say that the finding and judgment are 
wrong, and the judgment of the district court is therefore 

AFFIRMED. 


Barnes, Roser and Srepewick, JJ., not sitting. 


”e 


Apert N. ORCUTT, APPELLANT, V. JAMES ‘H. MCGINLEY 
ET AL., APPELLEES; ALFALFA IRRIGATION DISTRICT, 
APPELLANT. 


Finep Juny 11, 1914. No. 18,011. 


1. Judgment: Res Jupicata: IrricgaATIoN Bonps. Where the complain- 
ant, one Thomas, filed his bill in the circuit court of the United 
States, alleging that he was a citizen of the state of Iowa, a taxpayer 
in Keith county, Nebraska,-and that Keith county, its treasurer, the 
board of county commissioners thereof, and the board of directors 
of the Alfalfa Irrigation District, and said Alfalfa Irrigation Dis- 
trict were proper parties defendant to the bill, and setting forth that 
W. O. Rogers, one of the defendants, had received certain of the 
bonds of the district in payment for work done in the construction 
of a ditch for said irrigation district, and that Elizabeth O. Rogers 
had also received certain of the bonds in payment for certain addi- 
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tional work which she had done on the said ditch, and it further 
appeared that one M. S. Collins, who was then an owner of certain 
lands mentioned in the bill as being within said district, sought to 
be protected from an assessment and levy of taxes to pay said bonds, 
and that said Collins and the other landowners in the district had 
assented to and acquiesced in the construction of the said ditch 
and the delivery of the bonds, and had accepted the benefit to their 
Jands arising from the construction of said works, and on the trial 
it was held by the said United States circuit court that the said 
bonds were void in the hands of the said contractors to whom they 
had been delivered, and they were ordered to be canceled, and there- 
after said cause was appealed to the United States circuit court of 
appeals for the Eighth judicial circuit, where the judgment of the 
said United States circuit court was reversed and the said bonds 
declared valid in the hands of such contractors, and thereafter the 
plaintiff in this case, one Orcutt, filed his petition in the district 
court for said Keith county, in which he alleges that he is a taxpayer 
in the said irrigation district, and that he owns the same lands de- 
scribed as the property of said Collins, and sets up substantially the 
same facts that were adjudicated in the United States circuit court 
and in the United States circuit court of appeals, and makes the 
said officers of said county and the said Alfalfa Irrigation District 
and its officers parties defendant, and introduces evidence tending 
to prove the same facts shown at the former trial, it will be held in 
this court on appeal that the case is rés judicata, and that the new 
plaintiff may not, by reason of the fact that he is a new purchaser 
of the lands of said Collins in said ‘district, become entitled to main- 
tain his action and to relitigate the facts in said case. 


2. Waters: Irrigation Bonps: Va.ipiry. ‘‘Where an irrigation dis- 
trict, organized under the laws of a state and expressly authorized 
to issue bonds, sells the same to the highest bidder after advertise- 
ment, and to use the proceeds for the construction of irrigation works, 
issued bonds which it had voted at par directly to a contractor in 
payment for work which he had performed, its action was at most 
no more than an irregular exercise of its power, and, where neither 
the district nor any taxpayer questioned the validity of the bonds 
until eight years after their issuance and after the right of the con- 
tractor to maintain an action at law to recover for his work was 
barred by limitation, a subsequent purchaser of property in the dis- 
trict cannot then maintain a suit to have them declared void be- 
cause of such irregularity.’’ Rogers v. Thomas, 193 Fed. 952. 


3. Equity: LacuEs. Courts of equity in cases of concurrent jurisdie- 
tion usually consider themselves bound by the statute of limitations 
which governs courts of law in like cases. 


4. Judgment: ConcLUSIVENESS: MunicipaL Corporations. A judgment 
against a municipal corporation is equally conclusive upon such 
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corporation and its taxpayers. Owens v. City of South Omaha, 2 Neb. 
(Unof.) 466. : 


APPEAL from the district court for Keith county: 
Hanson M. Grimes, Jupen. Affirmed. 


Hoagland & Hoagland and J. G. Beeler, for appellants. 
-A. H. Burnett, Brome & Brome and Wilcox & Halligan, 


- contra, 


HAMER, J. 

This is an action brought by Albert N. Orcutt, the plain- 
tiff, and now one of the appellants, against James H. Mc- 
Ginley, the county treasurer of Keith county, the Alfalfa 
Trrigation District, the First National Bank of North 
Platte, and others. We will omit a statement of the con- 
tents of the pleadings, giving only such parts as may seenr 
necessary to a general understanding of the case. 

The plaintiff alleges the ownership of certain land with- 
in the Alfalfa Irrigation District, part of which he asserts 
may not be irrigated. It is his purpose (1) to set this 
land outside of the district, (2) to cancel the irrigation 
taxes against the plaintiff’s land for the vear 1896 to and 
including 1909 because of certain alleged irregularities. 
in the issue of the bonds, (3) to cancel the irrigation 
bonds issued by the Alfalfa Irrigation District of the date: 
of July 1, 1895, in the sum of $22,000, also, to enjoin the. 
different owners of such bonds from asserting any claim 
against the district and against the plaintiff’s land on ac-. 
count of such bonds. The Alfalfa Irrigation District was: 
formed in the year 1895. On May 14, 1895, the petition 
was filed in the office of the county clerk of Keith county 
looking to the organization of the “Alfalfa Irrigation Dis.. 
trict.” The boundaries of the proposed district were set 
forth in the petition. On June 8, 1895, an election was. 
held, and the district was declared to be organized. On 
July 18, 1895, there was an election to issue $22,000 of the- 
bonds of the district for the construction of irrigation 
works, said bonds to mature in 20 years from their date. 
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Before any of the bonds of the district were issued and 
before any construction fund was created for the building 
of an irrigation canal, the defendant W. O. Rogers, on or 
about August 21, 1896, submitted a bid in writing for the 
construction of the canal, and the same was let to him at 
8 cents a cubic yard payable in bonds. The board accepted 
his bid and entered into a contract with him to deliver the 
bonds of the district in payment for the labor and at the 
rate of 8 cents a cubic yard, and thereafter delivered the 
bonds of said district from November, 1896, until some 
time in 1898. In August, 1895, a special proceeding was 
instituted in the district court for Keith county, Nebraska, 
by the board of directors of the said district, in which a 
confirmation of the action of the inhabitants of the dis- 
trict in organizing and voting and issuing the bonds was 
sought. The validity of the organization of the district 
was challenged, as also its right to issue the bonds. On 
the 31st day of August, 1895, a decree was entered in that 
proceeding in the district court for Keith county finding 
and adjudging that the said Alfalfa Irrigation ‘District 
was lawfully organized, and the bonds issued as the law 
directed. There was an appeal from this judgment. This 
court affirmed the decree of the district court, and the 
bonds were declared to be valid obligations of the said 
Alfalfa Irrigation District. Board of Directors of Alfalfa 
Irrigation District v. Collins, 46 Neb. 411. 

After the decree of the district court confirming the or- 
ganization of the district, the then officers of the district, 
M. A. Daugherty, president, and H. C. Anderson, secre- 
tary, signed up and held in the office of the secretary the 
$22,000 of bonds, being the same bonds offered in evidence 
in the confirmation suit. On the 18th day of September, 
1896, the said Alfalfa Irrigation District entered into a 
contract with said W. O. Rogers, by which he (Rogers) 
agreed to excavate the canal under the supervision of the 
engineer employed by the district. W. O. Rogers died in 
March, 1898. Prior to his death he had constructed the 
canal, and his work had been accepted by the district and 
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approved by its engineer. At the time of his death he was 
the owner of $14,000 of the bonds. These bonds became 
the property of his widow and minor children, who are 
appellees in this case. In the spring of 1898 a contract for 
an extension or completion of the said irrigation system 
was entered into by the said Alfalfa Irrigation District 
with the appellee Elizabeth O. Rogers, the widow of W. O. 
Rogers. She performed her contract with the district and 
received from it bonds to the amount of $3,100. From the 
time of the issuance of these bonds down to 1906 the dis- 
trict made assessments and levied taxes upon land in the 
district for the purpose of paying interest on these bonds. 
The name of W. O. Rogers was written on the bonds as 
payee. The evidence shows that Rogers authorized the 
bonds issued to be destroyed and new bonds to be issned 
payable to bearer. The new bonds in the form in which 
they are now held by the defendant Rogers were executed 
tv the then officers of the district. The new bond issue 
of $22,000 was printed by order of the officers, bearing date 
July 1, 1895, and the bonds were signed in the name of 
the district by the persons who were the officers thereof. 
The said bonds with the coupons thereto attached were 
disposed of by the officers of the district for labor per- 
formed on the ditch. It is not denied that the ditch was 
constructed. It is not denied that water was used in the 
ditch and was applied by the irrigators. Elizabeth O. 
Rogers and her children own of the bonds issued about 
$17,500. 

On September 4, 1906, William H. Thomas, a citizen 
and resident of the state of Iowa, began a suit in the cir- 
cuit court of the United States for the district of Ne- 
braska against the last named appellees and the bondhold- 
ers, the Alfalfa Irrigation District, the county of Keith, 
and the officers of the irrigation district charged with the 
management of its affairs, and the county treasurer of the 
said county of Keith. The purpose was to enjoin the dis- 
trict and the officers of the county from levying taxes upon 
the land in the district to pay the interest on these bonds 
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and to require the bondholders to surrender their bonds 
for cancelation. In the suit it was alleged that the said 
Alfalfa Irrigation District was not properly organized; 
that the statutory notice was not published in a proper 
manner; that the boundaries of the district were improp- 
erly changed; that the notice of the election was not pub- 
lished as required by law; that the election was not held 
within the limits of the proposed district; that the propo- 
sition, submitted was defective because it did not set forth 
the terms and conditions of the same; that no estimate had 
been made of the amount of money necessary to construct 
the canal. The proceeding in the district court to declare 
the district organized, and which had been affirmed by this 
court, was assailed because of the lack of proper notice 
and because the decree of the district court had been ob- 
tained by collusion and fraud; that no construction fund 
’ had been created by the sale of the bonds at the time the 
contract was made with Rogers; that the contract made 
with Rogers contemplated that he should be paid for his 
work in bonds and not in cash; that the bonds delivered to 
him and devised to his widow and children were executed 
and delivered by the said Alfalfa Irrigation District in 
‘payment for the work petformed by him under the said 
contract. There were the same averments respecting the 
contract with the defendant, Elizabeth O. Rogers. Similar 
averments were made respecting the portions of this issue 
of $22,000 of bonds not held by the appellees, and that the 
district court had been guilty of a large number of irreg- 
ular acts in and about the levying of taxes and the pay- 
ment of interest on said bonds. The plaintiff in that suit, 
as a landowner of the district, sought to relieve his land 
from the payment of taxes levied and assessed against it, 
and to have the bonds declared void and surrendered up 
and canceled. 

The permanent relief sought in the said bill of com- 
plaint was an order restraining and enjoining the said 
James H. McGinley, county treasurer of said county of 
Keith, from collecting any of said taxes upon lands of the 
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complainant, William H. Thomas, in said irrigation dis- 
trict for the payment of principal and interest upon said 
bonds, and restraining and enjoining the directors of said 
Alfalfa Irrigation District and their successors from levy- 
ing or certifying any amounts as interest upon the said 
bonds or the principal thereof, or any part thereof, to be 
charged as taxes upon the lands of the complainant in said 
irrigation district, and restraining and enjoining the said 
Henry L. Gould, Charles Sautters, and James Burns, coun- 
ty commissioners of said county of Keith, and their success- 
ors in Office, from assessing or levying the amount of prin- 
cipal or interest on said bonds, or causing the same to be. 
charged as taxes upon the lands; that upon a final hearing 
the said injunction be made perpetual; and that it be de- 
creed by the court that the taxes aforesaid levied upon and 
against said lands of the complainant in said irrigation 
district are void, that the saine be canceled; and that it be 
decreed that said bonds and the coupons attached thereto 
are void and of no effect, and that the same be canceled; 
and that the said James H. McGinley, treasurer of said 
county of Keith, and his successors in office, be by the 
said decree ordered to cancel the said bonds and coupons 
and taxes upon the books of the said county of Keith; anu 
that the title of the complainant to the lands aforesaid be 
quieted in said complainant free from any lien of taxes 
charged against said lands for the payment of interest up- 
on said bonds and otherwise; that the complainant have 
such other and further relief in the premises as the cir- 
cumstances of the case require and as may be just and 
equitable. 

To the foregoing bill of complaint of the said William 
H. Thomas there were filed answers of the Alfalfa Irriga- 
tion District, Elizabeth O. Rogers, Elizabeth O. Rogers as 
guardian of Erwin F. Rogers and Hazel D. Rogers, John 
W. Welpton, Charles P. Ross, Exchange Bank of Ogalalla, 
and the First State Bank of Ogalalla, and others, which 
denied the material things alleged therein, and pleaded 


- the validity of all the proceedings and of the bonds. 
96 Neb. 40 
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The case came on for trial on the said bill of complaint 
cand the answers thereto in the United States circuit court 
for the district of Nebraska, before the Honorable William 
H. Munger, district judge. The case was determined and a 
judgment rendered therein on the 18th day of November, 
1908, declaring the bonds issued and not in the hands of 
innocent purchasers to be void. The cause was appealed to 
the circuit court of appeals, and on or about the 24th day 
of November, 1911, that court rendered its decree in said 
case, reversing the judgment of the United States circuit 
court. It is said in the opinion of the circuit court of ap- 
‘peals: 

“The record shows that the lands mentioned in the bill 
were purchased by the appellee from one M. 8S. Collins on 
the 14th day of July, 1906, nine years after the bonds had 
been delivered to W. O. Rogers and more than seven years 
after the bonds were delivered to Elizabeth O. Rogers 
under their contracts. During all of this tithe Collins, the 
then owner of the lands mentioned in the bill, as well as 
all other landowners in the district, assented to and ae- 
quiesced in the construction of the irrigation ditch, the 
sale of the bonds, accepted the benefits to their lands aris- 
ing from the construction of their works, Collins being, 
as the record shows, the first man to take water from the 
ditch and apply it to his land. In addition to this, the 
record further shows that for three years he was an officer 
of the irrigation district, and necessarily was thoroughly 
familiar with the entire transaction. During all of that 
time the validity of the bonds was not questioned by the 
irrigation district or by any taxpayer therein. Neither is 
it suggested in the pleadings that the price agreed to be 
paid for the work was excessive, or that there was any 
failure to complete the project in compliance with the 
terms of the contract between Rogers and the irrigation 
district. * * * After an advertisement for bids for the 
sale of bonds, and no bids having been received, the irriga- 
tion district on September 18, 1896, entered into a contract 
with Rogers for the construction of the irrigation works, 
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wherein the irrigation district agreed to pay 8 cents per 
cubic yard for the excavation, and no reference is made 
to the bid, nor is there any provision in the contract re- 
quiring the district to give, or Rogers to accept, bonds in 
payment, so that upon the face of the contract the pay- 
ments were to be made in cash. The record shows, how- 
ever, that the payments were made in bonds, he taking the 
bonds at par value. JF’rom the fact that in the bid Rogers 
offered to do the work for 8 cents per cubic yard payable 
in bonds, and that the contract provided for the payment 
of 8 cents per cubic yard, and the further fact that bonds 
were delivered in payment for the work done under the 
contract, it is insisted that it affirmatively appears from 
the record that the board of directors accepted the second 
proposition contained in the bid, and that the contract 
must be read as though that provision was contained there- 
in, and, further, that, as a construction fund was not 
created by the sale of the bonds of the district for cash in 
the manner contemplated by the statute, the bonds are 
void.” Rogers v. Thomas, 193 Fed. 952. 

We will hereafter refer to the argument of the learned 
judge who delivered this opinion. A decree was rendered 
by the district court of the United States for the district 
of Nebraska in conformity with the opinion and memo- 
randa dismissing the bill of complaint. 

The validity of the said bonds has been determined in 
favor of the bonds, and the proper organization of the 
said Alfalfa Irrigation District has also been determined 
in favor of the district. Although said bonds have been 
declared to be valid by the said courts and the said Alfalfa 
Irrigation District has been declared to be properly or- 
ganized under the laws of the state of Nebraska, yet the 
said plaintiff in this case, regardless of the judgments and 
decrees of the said courts herein recited, seeks to relitigate 
all the matters heretofore determined and to have such 
matters determined adversely to the validity of said bonds 
and against the proper organization of said district, and 
to that end recites in his petition the facts alleged in the 
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pleadings of the cases mentioned, and prays for the relief 
sought in said petition and in the said bill of complaint. 
The thing sought to be done is to try the several matters 
adjudicated all over again the same as if said proceedings 
and trial had not been had and said judgment and decree 
had not been rendered. The plea of res judicata, if good, ob- 
viates the necessity for an examination of the other ques- 
tions involved, and must be conclusive upon the parties, 
even though we do not agree with the reasoning of that 
opinion upon which the judgment ‘s based, and even though 
we might decline to follow the decision in the case as an 
authority. 

It is urged by the plaintiff, Orcutt, that such decree is 
not binding on him, first, because he was not a resident 
of the district, and was not then an owner of land within 
the “Alfalfa Irrigation District;” and he urges, second, 
that the matter is not res judicata as to the district or to 
the landowners within it because the owner of the bonds, 
the defendants Rogers, were sought to be enjoined along 
with the district, and the district asserted no rights adverse 
to the defendants Rogers. Considering the first ground 
of objection—that is, that the judgment is res judicata as 
to the plaintiff because he was not a party to it—it is a 
fundamental rule that the inhabitants or taxpayers of a 
municipality are bound by any judgment against the mu- 
nicipality. This arises out of the necessity of government, 
and because, if it were not so, a judgment against a mu- 
nicipal corporation could never be nade binding upon the 
inhabitants of the municipality. If a different rule pre- 
vailed, then, when new inhabitants or new taxpayers be- 
came interested in the city, the whole matter could be liti- 
gated over again. Nothing would be settled by a trial. 
1 Herman, Estoppel and Res Judicata, sec. 155, uses this 
language: “Thus where the validity of a tax is deter- 
mined, without fraud, in an action against the officers of a . 
county to compel its collection that decision is a bar to 
an action by the taxpayers of such county to enjoin its 
collection.” The plaintiff in this case, Orcutt, and all the 
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other taxpayers of the district are bound by the decree of 
the circuit court of appeals. The matter becomes res judi- 
cata by reason of the decree of that court, and whether we 
would adopt its reasoning or not. The syllabus reads: 
“(1) Where an irrigation district, organized under the 
laws of a state and expressly authorized to issue bonds, 
sells the same to the highest bidder after advertisement, 
and to use the proceeds for the construction of irrigation 
works issued bonds which it had voted at par directly to a. 
contractor in payment for work which he had performed, 
its action was at most no more than an irregular exercise 
of its power, and, where neither the district nor any tax- 
payer questioned the validity of the bonds until eight years 
after their issuance and after the right of the contractor 
to maintain an action at law to recover for his work was 
barred by limitation, a subsequent purchaser of property 
in the district cannot then maintain a suit to have them 
declared void because of such irregularity. (2) Courts of 
equity in cases of concurrent jurisdiction usually consider 
themselves bound by the statute of limitations which gov- 
rns courts of law in like cases, and this rather in obedi- 
ence to the statute than by analogy.” 

In Owens v. City of South Omaha, and Shannahan r. 
City of South Omaha, 2 Neb. (Unof.) 466, it is said in the 
syllabus: “(1) A. judgment recovered in an action upon 
a judgment cannot be collaterally assailed upon the ground 
that the last mentioned judgment was fraudulently ob- 
tained. (2) A judgment against a municipal corporation 
is equally conclusive upon the city and its taxpayers.” In 
the language of commissioner Ames, who prepared the 
opinion: “The questions involved in both cases are iden- 
tical, and for these reasons both will be disposed of as one 
and in a single opinion.” Case No. 10,989 was for a writ 
of mandamus to compel the levy of a tax by the city of 
South Omaha upon the taxable property within that city, 
and the issuance of warrants to pay a certain judgment 
rendered in the district court for Douglas county on the 
11th day of April, 1896, in favor of one Catherine Dris- 


630 NEBRASKA REPORTS. [Vou. 96 
Orcutt v. McGinley. 


coll and against said city for the sum of $2,500 and costs. 
In case No. 10,988, John D. Owens and others appeared 
as plaintiffs and appellees to enjoin the levy of a tax, the 
issuance of warrants, and the payment of the same judg- 
ment. In both cases it appears that prior to the 1ith day 
of April, 1896, there was pending in the district court for 
Douglas county an action by Catherine Driscoll against 
the city of South Omaha to recover $3,000 damages for 
personal injury alleged to have been sustained because of 
the negligence of the city; that on said 11th day of April, 
1896, the city of South Omaha, defendant, by an attorney 
employed by the mayor and city council and specially au- 
thorized resolution, confessed judgment in said action in 
favor of the plaintiff °*therein, Catherine Driscoll, in the 
sum of $2,500; that shortly after the rendition of said 
judgment there was filed in said cause an assignment of 
said judgment to Mary G. Madden; and that soon after 
that Catherine Driscoll died intestate, and that John M. 
Shannahan was appointed administrator of the estate of 
said Catherine Driscoll, deceased, and qualified and en- 
tered upon the duties of his office. Case No. 10,989 starts 
out with an application for a writ of mandamus to compel 
the levy of a tax by the city and the issue of warrants. 
The thing contemplated in that case was the payment of 
a judgment against the city. Case No. 10,988 was brought 
to enjoin the levy of a tax, to enjoin the issue of war- 
rants, and to enjoin the payment of the same judgment. 
Catherine Driscoll had sued the city for damages sustained 
because of a personal injury alleged to have been occa- 
sioned through negligence of said city. The attorney em- 
ployed by the city confessed judgment in favor of the plain- 
tiff and against the city for $2,500. Right afterwards 
Catherine Driscoll, the plaintiff, assigned her judgment to 
Mary G. Madden, and the assignment was filed in the 
cause, Then Catherine Driscoll died, and John M. Shan- 
nahan was appointed administrator of her estate. He 
commenced a suit in equity as such administrator in the 
district court for Douglas county against said city of 
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South Omaha and said Mary G. Madden, alleging that the 
assignment to the latter had been obtained by fraud of 
Catherine Driscoll’s attorney acting in collusion with the 
said Mary G. Madden. By his prayer Shannahan sought 
the payment to himself as the administrator of the estate 
of said Catherine Driscoll of the full amount of said judg- 
ment. The district court decreed the city should pay one- 
half of the full amount to Shannahan as administrator. 
The city of South Omaha did not enter its appearance, 
and Mary G. Madden answered that she had sold her in- 
terest to Thomas Hoctor, who appeared and was substi- 
tuted in her place as a defendant. He alleged purchase 
from Mary G. Madden, denied all allegations of fraud in 
procuring the assignment from Catherine Driscoll, and 
prayed for a dismissal of the plaintiff’s petition and for 
equitable relief. Then Shannahan, as administrator, and 
Hoctor, on his own account, stipulated that the city 
should pay half of the judgment and interest to each. 
There was a default taken against the city. Before the 
levy of taxes for 1898, Shannahan, as administrator, and 
Hoctor, in his individual capacity, made demand upon the 
city to levy the tax necessary to pay the judgment and to 
issue warrants to Shannahan for one-half, and to pay the 
same. There was a failure to comply with the demand, 
and Shannahan commenced the mandamus case No. 
10,989, setting forth that the city of South Omaha was a 
city of the first class, having between 1,000 and 25,000 in- 
habitants; that it had a mayor and members of the city 
council and a city clerk, all of whose names were set forth, 
the rendition of the judgment, the filing of the assignment, 
the final decree in the equity suit against the city and 
Mary G. Madden, the intervention and substitution of 
Thomas Hoctor, the entry of the decree in that suit relat- 
ing to said Shannahan in his capacity as administrator, 
and finding him entitled to one-half of said judgment, that 
said decree was not appealed from and was conclusive upon 
said city and said Hoctor, and that demand had been duly 
made for the levy of said tax and the issuance of said war- 
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rants according to the terms of said decree. Upon the pe- 
tition being filed, an alternative writ issued commanding 
the said city through its proper officers to provide for the 
payment of said judgment or show cause why a peremp- 
tory writ should not issue. 

The officials of the city answered in the mandamus case 
admitting the corporate character of the city, the official 
capacity of the defendants, the rendition of the judgment 
in favor of Catherine Driscoll, the assignment of the same 
to Mary G. Madden, the rendition of the decree in favor of 
Shannahan, as administrator, in the equity suit brought 
by him to set aside the assignment and compel payment 
to himself, admitting said decree was in force, but deny- 
ing that it was binding upon the city of South Omaha, 
upon the grounds that the original judgment against the 
city in favor of Catherine Driscoll was obtained by fraud, 
and that the decree in the equity case which adjudged one- 
half of the judgment to be paid to Shannahan, administra- 
tor, was also obtained by fraud and before the case had 
come on for hearing. At the time of filing the answer in 
the mandamus case, the city attorney of South Omaha pre- 
pared and filed the petition of Owens and others against 
the city and its officials and Shannahan, administrator, for 
the purpose of enjoining the payment of the Driscoll judg- 
ment. That petition alleged the same grounds of fraud 
in respect to the original judgment against the city, and 
the decree in the equity case which required the city to pay 
one-half of the judgment to Shannahan as administrator, 
and also sought to have the judgment in the law action and 
the decree in the equity case set aside and held for naught, 
and the judgment perpetually enjoined. After reversing 
these two judgments, the cases were brought to this court, 
one upon appeal and one upon petition in error. 

It is said in the opinion: “The only question which we 
think it is necessary to consider or decide is whether the 
city of South Omaha and its taxpayers were bound by the 
decree of October, 1897, in the case of Shannahan v. City 
of South Omaha. The petition in that case pleaded the 
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judgment rendered in favor of Mrs. Driscoll, and made 
that judgment the basis or cause of action in the equity 
suit. It also alleged the assignment to Madden and 
charged that that assignment was procured by fraud. It 
then prayed that the assignment be set aside; that the city 
be adjudged and decreed to pay the full amount of the 
judgment to the plaintiff in his capacity as administra- 
tor; that he recover costs; and for such other and further 
relief as he may be in law and in equity entitled to. 
* * * ‘The decree, among other things, provided: ‘It 
is further considered, adjudged and decreed by the court 
that the said defendant, the city of South Omaha, pay to 
the plaintiff herein in his capacity as administrator, or to 
such assignee of the plaintiff as the county court of Doug- 
las county may, by proper order of distribution of the as- 
sets of the estate of said Catherine Driscoll, direct and 
order, one-half of the full amount of the aforesaid judg- 
ment in the said case of Catherine Driscoll v. City of South 
Omaha, together with legal interest thereon from the date 
of the rendition of the judgment.’” The opinion contin- 
ues: “Whether there was or was not fraud in the ob 
taining of the original judgment in the law action is not 
open to inquiry if the decree in Shannahan v. South Omaha 
is valid.” The opinion then cites Freeman, Judgments 
(4th ed.) sec. 215, where the rule is thus stated: “The. 
entry of a judgment or decree establishes, in the most con- 
clusive manner, aud reduces to the most authentic form, 
that which had hitherto been unsettled, and which had, in 
all probability, depended for its settlement upon destruct- 
ible and uncertain evidence.” In the opinion 1 Herman, 
Estoppel, sec. 52, is cited, where he says: “When judg-. 
ment is taken by default, the adjudication will be conclu- 
sive of the existence and validity of the right or demand 
for which suit is brought.” Corcoran v. Chesapeake & 
Ohio Canal Co., 94 U. S. 741, is also cited, where it is said 
the supreme court of the United States held that, where a 
party has an opportunity to make a defense, the decree 
of the court is conclusive upon him upon every defense 
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that he might have made to the matters alleged against 
him. It is further said in the Shannahan opinion: “When 
the suit of Shannahan against the city of South Omaha 
was commenced in the fall of 1896 the basis of the relief 
sought was the judgment previously rendered in favor of 
Mrs. Driscoll, and it was so alleged in the petition. The 
‘relief sought was a decree directing its payment to Shan- 
nahan, administrator. * * * If there was any reason, 
grounded on fraud, on account of which the judgment 
could have been attacked and held invalid, the city should 
have made answer to Shannahan’s petition and questioned 
the legality of the judgment, and sought to have it avoided 
as being obtained by fraud. Instead of doing so the city 
made no appearance whatever. * * * The decree was 
according to the allegations of the prayer of the petition, 
and that decree forever afterward bound the city as to the 
validity of the original judgment and cut off all defense 
based upon any fraud perpetrated in obtaining it.’ The 
opinion further says: “There can be no question that the 
judgment is equally conclusive upon the city and its tax- 
payers. A judgment against a municipal corporation 
would be of no value, if matters of defense to the action, 
which were available to the city before its rendition, might 
be relitigated at the suit of individuals.” 

This would seem to be conclusive in the instant case. 
There are two judgments, one rendered in the district court 
and affirmed by the supreme court, the other rendered in 
the United States circuit court of appeals. If the case is 
not fully adjudicated now, it never can be. Any new seti- 
tler coming into the district and purchasing land within it 
may continue to enjoin the proceedings if the present ac- 
tion can be maintained. This would be a travesty on the 
efficiency of judicial proceedings. It would leave the de- 
cree of a court without the power of settlement and ad- 
justment. 

Taking up the second reason urged by plaintiff for hold- 
ing the judgment in this case of Rogers v. Thomas, supra, 
not to be res judicata of the right of the district, an exam- 
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ination of the record discloses that no issue adverse to the 
interest of the Rogers family was actually asserted by the 
Alfalfa Irrigation District. The district in that case did 
not deny the validity of the bonds, but asserted that the 
same were valid, making the same defense made by the 
Rogers family. The interest of the district and the inter- 
est of the Rogers were adverse. The reasons for holding 
the bonds invalid alleged by said Thomas, the complainant, 
in his bill of complaint, asking an injunction against the 
collection of the bonds, could have been alleged by the an- 
swering district. Apparently the then officers of the dis- 
trict did not care to repudiate what they believed to be 
just obligations of the district. It is a well-known rule 
that a judgment is not only res judicata of those things 
actually litigated, but of all things which might properly 
have been litigated. If one has a defense which he neglects 
to make, it is at his peril, and this is as true where adverse 
interests exist between codefendants as between plaintiff 
and defendant and the rights of the defendants are involved 
in the determination of the controversy. It is open to the 
district to assert the invalidity of the bonds; the suit was 
_ one in equity. The rights of all parties could be deter- 
mined. The Alfalfa Irrigation District was a necessary 
party. The steps taken to organize the district were pre- 
sented to the court and held sufficient. If under the issues 
presented it was necessary to consider these alleged irreg- 
ularities, the litigation could have been completely deter- 
mined without making it a party. The rights of the Rog- 
ers family against the district were to be determined as 
well as the rights of Thomas. Under the issues it was 
necessary for the court to find whether the requisite steps 
to organize the district as a district had been taken. This 
fact was found affirmatively. It was necessary to deter- 
mine whether the district had power to issue the bonds. 
It was determined that it had such power. It was neces- 
sary to determine whether the statute of limitations was a 
bar to the action. It was determined that neither the 
district nor a taxpayer in the district could maintain the 
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action. This was an adjudication against the district as 
well as against Thomas because the question might have 
been litigated by the district even if it were not such an 
issue as could have been determined by the district because 
it had an opportunity in a forum of competent jurisdiction 
in a case where the issues made it proper to present every 
reason in existence against the validity of the bonds held 
by the Rogers. 

Courts of equity. have the power to determine the rights 
of codefendants as between themselves as well as with ref- 
erence to the complainant. Ordinarily, if the plaintiff in 
such a case waits until the contractor doing the work is 
barred by the statute of limitations and may not success- 
fully bring an action to recover for the work done, then he 
is in no condition to assert that the defendant is without 
the right to hold the bonds. 

The evidence sustains the finding, and judgment of the 
district court. The judgment is therefore 

AFFIRMED. 


SEDGWICK, J., concurs in the conclusion. 


FANNIE WETZEL, ADMINISCRATRIX, APPELLEE, V. OMAHA 
Maternity & GENERAL HOSPITAL ASSOCIATION, 
APPELLANT. 


Fitep Juty 14, 1914. No. 17,580. 


1. Hospitals: NEGLIGENCE OF EMPLOYEES: LIABILITY. A hospital, incor- 
porated and conducted for private gain, is liable in damages to 
patients for the negligence of nurses and other employees. 


: Torts: Liasmity. The genera] principle that a master is 
responsible for the torts of a servant in the scope of his employ- 
ment applies to hospitals incorporated and conducted for private gain. 


: IMPLIED OBLIGATIONS. A patient is generally admitted to a 
hospital, conducted for private gain, under an implied obligation 
that he shall receive such reasonable care and attention for his safety 
as his menta) and physical condition, if known, may require. ° 
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: NEGLIGENCE: QUESTION FoR JURY. In an action against a 
hospital, conducted for private gain, to recover damages for neg- 
ligence in caring for a delirious patient whose death resulted from 
his jumping from an unprotected, unfastened, and unguarded window 
in absence of an attendant, the issue of negligence held to be for 
the jury, where the evidence tended to show that he was knowingly 
admitted to the hospital under an implied obligation that he should 
receive such reasonable care and attention for his safety as his men- 
tal and physical condition required, and that the nurse in charge, at 
the time of the accident, had been absent for a period estimated by 
one witness to be less than five minutes and by another to be about 
an hour. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. Surron, Jupcr. Affirmed. 


William Baird & Sons and De Bord, Fradenburg & 
Van Orsdel, for appellant. 


Sullivan & Rait and John O. Yeiser, contra. 


Ross, J. 

This is an action to recover $20,000 for alleged negli- 
gence resulting in the death of Alva J. Wetzel. Plaintiff 
is the administratrix of his estate. The Omaha Maternity 
& General Hospital Association, defendant, is a corpora- 
tion conducting at Omaha a hospital for private gain. 
When Wetzel was ill with typhoid fever, he became a pa- 
tient, occupying a room on the third floor of the hospital. 
In absence of a nurse or other attendant, he opened a 
window and jumped out, falling to the pavement. From 
resulting injuries death ensued. In the petition it is al- 
leged that he was knowingly admitted as a patient when 
in a delirious condition, being constantly under some hal- 
lucination impelling him to leave his bed, to inflict self- 
injury, and to commit other irrational acts; that he was 
accepted as a hospital patient under an implied obligation 
on the part of defendant to furnish “all the care, nursing, 
attention, control, oversight and medical treatment neces- 
sary, suitable or appropriate to his condition ;” that, while 
he was suffering from mental derangement as a result of 
typhoid fever, he was negligently permitted to remain for 


« 
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a long time entirely free, unrestrained, unattended, un- 
guarded and uncontrolled in his room on the third floor of 
the hospital, defendant well knowing that the window of 
his room was unbarred, unlocked and unfastened; that 
the facts pleaded constitute a negligent omission of duty 
and a breach of defendant’s implied undertaking to fur- 
nish and supply him with all the care, nursing, medical 
treatment and oversight necessary, suitable and proper 
for him in view of his physical and mental condition. De- 
fendant denied negligence, and pleaded that Wetzel be- 
came a patient under a contract to give him general care 
only, and that he received such care. The answer also. 
contains a denial that defendant undertook or promised 
to furnish Wetzel with all the care, nursing, attention, 
control, oversight and medical treatment necessary, suita- 
ble or appropriate to his condition. The jury rendered 
a verdict in favor of plaintiff for $5,500. From a judg- 
ment for that sum, defendant appealed. 

The principal assignment of error is directed to the 
overruling of a motion by defendant for a peremptory in- 
struction in its favor; the ground of the motion being 
that there is no evidence of actionable negligence. In sup- 
port of the position thus taken, defendant insists that hos- 
pital patients were received under two forms of agree- 
ment, one for “special care” at the rate of $25 a week, and 
the other for general care at the rate of $10 a week; that 
special care required constant attention of a nurse in a 
separate ward; that general care required defendant to. 
provide the patient with a bed in a ward with other pa- 
tients, all under the charge of a single nurse; that Wetzel 
was entitled to and received general care; that there is no 
evidence to support the allegation that he was negligently 
permitted by defendant to remain for a long time entirely 
free, unrestrained, unattended, unguarded and uncon- 
trolled in his room; that the nurse in charge of decedent 
had also the care of another patient in the same room and 
a patient in another room; that she had not been absent 
to exceed five minutes when Wetzel escaped; that when 
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she left there was nothing to indicate a tendency on his 
part to inflict self-injury; that the attending physician 
was selected by Wetzel or his friends; and that the nurse 
obeyed all of the physician’s instructions. It is argued 
that the facts narrated were established without contra- 
diction, and that therefore a verdict for defendant should 
have been directed. : 

There is testimony tending to prove the following facts: 
Wetzel had typhoid fever in his own home, but was taken 
to the hospital for better care and attention. The attend-. 
ing physician was selected by him and treated him both be- 
fore and after his removal to the hospital. He had been in- 
termittently in a delirious condition from fever before he 
became defendant’s patient, and remained so. A member 
of a fraternal lodge, under authority from Wetzel and 
his wife, called the hospital by telephone to make financial 
arrangements for decedent’s care, and was told in answer 
to inquiries that arrangements had already been made 
for general care at $10 a week, which was sufficient for a 
patient in his condition. Somebody in the hospital office. 
had authority to answer telephone calls and to make ar-. 
rangements for receiving patients, though the general man- 
ager testified he had not been informed of any telephone. 
call on Wetzel’s behalf. On cross-examination he was. 
asked: “In view of the known condition of the patient, 
you expect to give him the care that the condition re. 
quires?” He answered: “I will say yes, as far as that 
condition is known, for the time being.” The hospital 
was advised in advance that he had been delirious. To. 
protect him from harm the hospital nurse, on her own in- 
itiative, but with the subsequent approval of the physi- 
cian, kept him for a time strapped to his bed. Though his 
fever remained high and his delirium continued, the straps 
were released by direction of the physician to permit fre- 
quent change of position, made necessarv by premonitions 
of hypostatic pneumonia. The lower sash of the window 
was movable, unfastened and unprotected, when he 
jumped out. The nurse in charge at the time was an em- 
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ployee of defendant. Though she testified she had not 
' been gone five minutes, the other patient in the same room 
said, in substance, that she had been gone nearly an hour. 
The nurse knew his condition. A day or two earlier he 
had been delirious the greater part of one night, and the 
clinical record of the hospital so recited. That record 
stated also that he seemed dazed on the morning of his 
injury, and that he afterward jumped out of the window. 

Defendant was incorporated to conduct a hospital for 
private gain, and as such it is liable in damages to patients 
for the negligence of its nurses and other employees. 
Hogan v. Hospital Co., 68 W. Va. 84, 59 S. E. 943; Faw- 
cctt v. Ryder, 23 N. Dak. 20; Arkansas Midland R. Co. v. 
Pearson, 98 Ark. 399, 185 S. W. 917; University of Louis- 
ville v. Hammock, 127 Ky. 564, 106 S. W. 219; Brown v. La 
Société Francaise, 188 Cal. 475; Croupp v. Garfield Park 
Sanitarium, 147 Ill. App. 7; Stanley v. Schumpert, 117 
La. 255, 41 So. 565, 6 L. R. A. n. s. 8306; Galesburg Sanita- 
rium v. Jacobson, 103 Ill. App. 26; Sawdey v. Spokane 
Falls & N. R. Co., 30 Wash. 349; Gitzhoffen v. Sisters of 
Holy Cross Hospital Ass’n, 32 Utah, 46,8 L. R. A. n. s. 
1161; Phillips v. St. Louis & 8. F. R. Co., 211 Mo. 419, 111 
S$. W. 109, 17 L. R. A. n. 8, 1167. 

The rule of law stated rests on the general principle 
that a master is responsible for the torts of a servant in 
the scope of his employment. This doctrine applies to a 
hospital receiving for special care delirious patients, who 
on account of temporary conditions produced by fever or 
other ailments are not accountable for their own acts or 
conduct. ; 

A patient is generally admitted to a hospital, conducted 
for private gain, under an implied obligation that he shall 
receive such reasonable care and attention for his safety 
as his mental and physicial condition, if known, may re- 
quire. Hogan v. Hospital Co., 63 W. Va. 84, 59 S. W. 948; 
Fawcett v. Ryder, 23 N. Dak. 20; University of Louisville 
v. Hammock, 127 Ky. 564, 106 8S. W. 219. Any other rule 
would be a reproach to the law and to hospital manage- 
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ment. In the present case the evidence is sufficient to jus- 
tify a finding that decedent was received under circum- 
stances entitling him to the benefit of the principle stated. 
Duties which a hospital as such owes to a patient cannot 
be evaded by proof that the hospital nurse obeyed the in- 
structions of the physician employed by him. Nurses nec- 
essarily have charge of delirious patients during the ab- 
sence of physicians, while the responsibility of the hos- 
pital continues. In the present case the nurse knew that 
the patient was in danger from delirium. For his protec- 
tion she had strapped him to his bed and the patient’s 
physician had approved her act. A clinical record made 
by her shows that the patient was in a dazed condition a 
few hours before he left his bed. Under the circumstances, 
self-injury may well have been foreseen. The patient was 
left near a movable, unfastened, unprotected window sash 
in a room three stories. above the pavement. He, in fact, 
committed an irrational act resulting in his death. It 
cannot be said, as a matter of law, that there was no proof 
of negligence on her part or on the part of her employer. 
A nurse’s absence of five minutes may amount to negli- 
gence. Croupp v. Garfield Park Sanitarwm, 147 Ill. App. 
7. Under the circumstances of this case, as already out- 
lined, the question of negligence was an issue of fact for 
the jury. Phillips v. St. Louis & 8. F. R. Co., 211 Mo. 419. 

Plaintiff made a case entitling her to damages in some 
amount, upon a finding by the jury in her favor, and the 
question of an excessive recovery is not properly raised. 

Rulings in giving and in refusing instructions are chal- 
lenged as erroneous; but, in view of the conclusion reached 
in regard to the evidence and the law applicable thereto, 
there is no error apparent in the charge to the jury or 
elsewhere in the record. 

AFFIRMED. 

SEDGWICK, J., dissenting. 

It is said in the majority opinion: “A patient is gen- 
erally admitted to a hospital, conducted for private gain, 
under an implied obligation that he shall receive such rea- 

96 Neb. 41 
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sonable care and attention for his safety as his mental 
and physical condition, if known, may require. * * * 
Duties which a hospital as such owes to a patient cannot 
be evaded by proof that the hospital nurse obeyed the in- 
structions of the physician employed by him. Nurses nec- 
essarily have charge of delirious patients during the ab- 
sence of physicians, while the responsibility of the hospital 
continues. In the present case the nurse knew that the 
patient was in danger from delirium.” The decision seems 
to be based upon these propositions. The opinion assumes 
without discussion that notice to the nurse was notice to 
the hospital authorities, and that those authorities would 
be guilty of negligence if they did not discover the errors 
in the instructions of the physician and overrule those in- 
structions. 

There is no doubt that hospitals conducted for gain 
ought to be held to a very high degree of diligence in 
guarding the safety of helpless patients confided to their 
care. They should be compelled to respond in damages 
for any injury caused by the negligence of the employees 
under their control. With the advance in medical science 
and skill the necessity for special equipment and conven- 
iences for caring for the sick becomes more apparent. It 
has been stated in recent periodical publications that the 
number of hospitals in the United States has doubled 
within the last three years. It is therefore not only im- 
portant that these institutions should be diligent in car- 
ing for their patients, but it is also equally important that 
they should not be held responsible either for accidents 
beyond their control, or for the irresponsible acts of a pa- 
tient that no human precautions could have anticipated, 
or for the mistakes of others not under their control. For 
the purpose of this discussion we may consider that there 
are three general classes of hospitals: First, hospitals 
established as a pure charity caring for the unfortunates 
without charge; second, private hospitals for gain, which 
furnish accommodations, appliances and medical treat- 
ment; third, those that furnish rooms and appliances foz 
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- physicians who take their patients there, select the rooms 
appropriate to the conditions of their patients, employ 
nurses and instruct them as to the care needed, and treat 
their patients there professionally. The responsibility of 
a hospital of the second class, the patients’ rooms, care 
and professional treatment all being furnished by the same 
authority, is well defined in the law. The three cases cited 
in the majority opinion, Hogan v. Hospital Co., 68 W. Va. 
84, 59 S. E. 948, Fawcett v. Ryder, 23 N. Dak. 20, and Uni- 
versity of Lowisville v. Hammock, 127 Ky. 564, 106 8S. W. 
219, are of that class. Such hospitals receive their pa- 
tients “under an implied obligation that he shall receive 
such reasonable care and attention for his safety as his 
mental and physicial condition, if known, may require.” 
The mistake of the majority opinion, as it seems to me, is 
in treating the case at bar as one of that class. The ve- 
sponsibility of a hospital of the third class is more analo- 
gous to the liability of a hotel than to the liability incurred 
by a hospital which assumes the entire care and treatment 
of a patient. Such hospital is responsible for what it un- 
dertakes as is a hotel. Negligence of employees under its 
control in performing the duties of the hospital is negli- 
gence of the hospital. But the physician is independent of 
the hospital, and it is not responsible for his negligence, 
nor for the negligence of those who are under his control 
and act in accordance with his instructions. A patient 
should have a room and care suited to his condition. One 
violently insane may require a padded cell or manacles.. 
One dangerously delirious, or inclined to self-destruction, 
might require that his door should be kept locked and his 
windows protected with iron bars to prevent his escape. 
To so treat a patient with fever might be so annoying as 
to endanger his life. Such matters are determined by the 
attending physician, who knows the patient’s condition, 
and who may be mistaken, but is the only person at all 
qualified to judge what treatment and care of the patient 
will be most likely to succeed. The question then is 
whether the death of the deceased was caused by the neg- 
ligence of the defendant. 
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It appears that the deceased, a young man between 20 
and 30 years of age, became ill with typhoid fever at his 
rooms where he was residing with his wife, and was in the 
professional care of Dr. Pinto, a physician and surgeon. 
The physician advised that he be removed to the defendant 
hospital. The deceased and another patient in the same 
room and a third patient in another room were all under 
the care of the same nurse. The deceased, before his re- 
moval to the hospital, and while he was in the hospital, 
showed signs of delirium, which is a common accompani- 
ment of the disease from which he suffered. Two or three - 
days before the accident the nurse had discovered a tend- 
ency on the part of the patient to leave his bed, and had 
fastened his ankles with straps to the bed frame to pre- 
vent his doing so. The physician visited him each day, 
and when he ascertained that the nurse had used these 
straps he approved of her doing so, but on a following day 
he discovered that a complication, which the physicians 
describe as hypostatic pneumonia, had developed, and in- 
structed the nurse to remove the straps in the daytime so 
that the patient could frequently be turned in the bed. 
This the nurse did, and on the morning of the accident, 
after the patient had been given his usual alcohol bath, 
she left the room for the purpose of making, as she said, 
the record of the patient’s condition, and while she was 
gone, and before she had completed the record, the acci- 
dent occurred. 

It is urged that it was negligence on the part of the 
nurse to leave the room, under the circumstances, while 
the patient was not confined, and so permit the accident. 
In this connection it is insisted that there was a special 
contract on the part of the friends of the patient with the 
authorities of the hospital that the patient should have 
such care and attention as the circumstances and his con- 
dition should require; that he should have constant atten- 
tion and should not be left alone; and that the act of the 
nurse in leaving him alone as she did was negligence. It 
appears that the deceased was a member of the “Yeomen 
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Lodge,” presumably a fraternal organization, and that 
members of that lodge made the arrangements with the 
hospital authorities for his reception at the hospital. Mr. 
- Wardlow testified that he “belonged to the Brotherhood 
of American Yeomen, and that Wetzel belonged to the 
same;” that he (the witness) called the hospital, and, 
“when they answered the ’phone, he told them he wanted 
to talk to somebody that he could make financial arrange- 
ments with about the care of the patient;” and that some- 
body then came to the ’phone, and the witness told him 
that he understood that a patient had been cared for 
there,‘and that “the lodge guaranteed the financial end of 
it; * * * and that he ‘would like to make some such 
arrangement as that.” They told him he could make such 
arrangement, and he testified that Gorton Roth made the 
arrangements. The witness also testified: “That he 
talked with a party over the ’phone in regard to care 
and attention, asked them what they would cost; and they 
said arrangements had been made for $10 a week general 
care; and he asked them if that was sufficient to care for 
a patient in his condition, and they said it was. He said 
to them, if it was not enough to care for a patient in his 
condition, that ‘he would want to have better arrange- 
ments made; that he didn’t want anything to go lacking 
on account of the care of the patient; * * * that he 
said he understood that Mr. Wetzel was in a delirious 
condition some of the time, and that the doctor said he 
must not get on his feet, and the man replied that about 
two-thirds of the patients under general care at that time 
were typhoid patients; * * * that they said in general 
care there were sometimes two or three, maybe four, pa- 
tients in one room; and private care, patients had a room 
by themselves.” The evidence is that the hospital author- 
ities were never informed as to the condition of the pa- 
tients in regard to the necessity for general or special care; 
that such matters were left entirely to the friends of the 
patients as advised by the physician, and that special care 
involved the use of a special room and the attention of 
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such special nurses as the physician advised,, sometimes 
two or three, or even more, and that to have the continual, 
undivided attention of a nurse would require the employ- 
ment ordinarily of three nurses, who would each serve for 
8 hours out of the 24. These conditions and the authority 
of the physician in the matter appear to have been as- 
sumed by both Mr. Wardlow and the person at the hos- 
pital with whom he talked; Mr. Wardlow’s object being, 
principally at least, to assure the hospital authorities that 
the bills would be paid. The evidence of the authorities at 
the hospital and of the physician, is conclusive that the 
responsibility to determine the condition of the patient 
and what service was necessary for his care and safety 
rested entirely with the physician, and was so understood 
by the nurses, who relied entirely upon the physician for 
instructions in that regard. Even if this were not so, it 
is difficult to understand how the physician and nurse 
could be charged with negligence in the care of this pa- 
tient. The nurse testified directly and positively that she 
had not left this patient five minutes when the accident 
occurred. In the brief the plaintiff attempts to discredit 
this testimony by computation of time based upon the 
testimony of another patient who was in'the room at the 
time, who testified that he was dozing, and that the first 
that he knew about any part of the transaction was that. 
the patient arose from his bed and undertook to appro- 
priate some of the witness’ clothing; that the witness 
called for the nurse, and as the nurse, or one of the at- 
tendants, came into the room the patient escaped from 
the window. The testimony of this witness comes far 
short of discrediting the evidence of the nurse, who ap- 
pears to be a creditable and reliable witness. 

It was insisted that the defendant is responsible for 
the mistake of the nurse, if it was a mistake, in remov- 
ing the straps, knowing as she did that the patient would 
at times be left without an attendant. It appears that the 
hospital furnished the room and its furniture and the nec- 
essary appliances, and also supplied nurses as desired. 
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‘The evidence is without contradiction that the nurses who 
waited upon the respective patients were always under the 
direction of the physician in charge, and in this case the 
nurse took her directions entirely from Dr. Pinto. The 
doctor testifies that she followed his directions explicitly, 
and that the patient had good care. Moreover, as I under- 
stand the evidence, it fails to show any negligence on the 
part of the physician or the nurse in removing the straps 
that confined the patient. The evidence is that the de- 
velopment of hypostatic pneumonia in a patient suffer- 
ing from typhoid fever is a very dangerous complication ; 
that because of accumulations in the lungs it is absolutely 
necessary that the position of the patient should be fre- 
quently changed, and that if he was allowed to remain con- 
tinually in the same position the result would undoubt- 
edly be fatal. 

The court instructed the jury that the charge of negli- 
gence in the petition was: “That defendant was negli- 
gent in leaving the deceased at the time unrestrained, un- 
attended, unguarded and uncontrolled, and that said neg- 
ligence was the proximate cause of deceased’s death.” The 
court also instructed the jury: “You are instructed Dr. 
Pinto was the doctor and agent of the said deceased, and 
for that reason it was the duty of the defendant hospital 
and the said nurse to obey said doctor in carrying out his 
directions while attending said deceased, and you are not 
to consider the removal of the foot restraints by the said 
nurse as an act of negligence.” The jury were also in- 
structed: “If the defendant accepted Wetzel as a patient 
and undertook to give him such care, nursing and attention 
as was reasonably necessary in view of his known condi- 
tion, and failed to keep and perform its undertaking, then 
and in that case the defendant is liable if the death of 
Wetzel resulted proximately from such failure, and your 
verdict should be in favor of the plaintiff, providing you 
find that said deceased would have recovered from said 
sickness had he not jumped from said window.” This in- 
‘ struction was clearly erroneous. The evidence would not 
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justify submitting to the jury the question whether the de- 
fendant “undertook to give him such care, nursing and at- 
tention as was reasonably necessary in view of his known 
condition.” As I have already shown, all these matters 
were entirely for the attending physician, and the defend- 
ant had no knowledge nor means of knowledge as to “his 
known condition” or what care, nursing and attention was 
reasonably necessary in view of such condition. When the 
physician ordered the confining straps removed, he best 
knew the patient’s condition, and he judged that such re- 
moval was necessary in view of that condition. The evi- 
dence establishes that the probability that the patient in 
the condition he then was would do violence to himself 
was very remote. The nurse might confidently rely upon 
the judgment of the physician. The physician knew that 
the patient was receiving what was commonly known as 
general care, and that he was not being continuously at- 
tended by a special nurse. If such special attention was 
necessary, it was for the physician to ascertain that fact 
and to give directions accordingly. In the absence of such 
directions from the physician, the nurse was fully justi- 
fied in continuing as she had been doing with the knowl- 
edge and approval of the physician. 


TILLIn Broz, ADMINISTRATRIX, APPELLEE, V. OMAHA 
Marernitry & Genrrat, HosprraL ASSOCIATION, 
APPELLANT. 


FILED JuLY 14, 1914. No. 17,583. 


1. Evidence: Morrauiry Tasues. As data or evidence tending to show 
expectancy of life, mortality tables are not conclusive, but they are 
competent to aid the jury in determining the probable duration of 
life, when that question is in issue, and may properly be submitted 
with other evidence. 


to 


Trial: MorraLiry TasLes: ProBaTive Er¥ecT: QUESTION FOR JURY. 
The probative effect of mortality tables, if any, is a question for 
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the jury, but proof of the good health of the person whose expec- 
tancy of life is under consideration is not essential to their admis- 
sibility. 

3. Evidence: Mortaity TABLES: ADMISSIBILITY. Proof of disease or of 
ill health or of hazardous employment may impair or destroy the 
effect of mortality tables as evidence, but does not make them inad- 
missible. 


: ADMISSIONS. Where the head nurse of a hospital, while in 
the performance of her duties, is asked how a patient got poison, 
from the effects of which he is suffering, and refers the inquirer 
to the patient, with directions to go to his room and ask ‘‘how and 
where he got it and what it was,’’ and afterward assents to state- 
ments by the patient, in answering those questions, that he got the 
poison in his room and took it thinking it was medicine, when 
promptly repeated to the nurse by the inquirer, who followed her 
directions, the statements may be admitted in evidence as admissions 
or declarations tending to prove negligence on the part of the hos- 
pital. 


5, Hospitals: NEGLIGENCE OF EMPLOYEES: Ltapiuiry. A hospital con- 
ducted for private gain is liable to a patient for the negligence of 
nurses, while acting within the scope of their employment. 


6. Physicians and Surgeons: NEGLIGENCE or HosPitaL EMPLOYEES: Lia- 
BILITY OF PHYSICIAN. Where a patient in a hospital is treated by a 
physician who does not manage or control the hospital, he is not 
liable for the negligence of hospital nurses or internes, if he had no 
connection with any negligent act. 

7. Hospitals: ImpLiep OsticaTions. A patient is generally admitted to 
a hospital, conducted for private gain, under an implied obligation 
that he shall receive such reasonable care and attention for his safety 
as his mental and physical condition, if known, may require. Wetzel 
». Omaha Maternity g& General Hospital Ass’n, ante, p. 636. 

8. Evidence: PrRESUMPTIONS: TEMPORARY AILMENT. A mere fitful or 
temporary mental disorder will not be presumed to continue. 


9. Hospitals: NEGLIGENCE: QUESTION FOR JURY. Whether a hospital 
was negligent in allowing a patient, while suffering from a fitful, 
mental disorder, access to a sinkroom, in the night, without an at- 
tendant, where poison was kept, held a question for the jury. 


APPEAL from the district court for Douglas county: 
GeorcH A. Day, JUDGE. Affirmed. 


William Baird & Sons and #. M. Morsman, Jr., for ap- 
pellant. 
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Duncan M. Vinsonhaler and W. C. Fraser, contra. 


Ross, J. 

This is an action to recover $40,000 for alleged negli- 
gence resulting in the death of Adolph F. Broz, a farmer 
who, with his wife and two children, had resided on a farm 
in Saline county. Plaintiff is the administratrix of his 
estate. The Omaha Maternity & General Hospital Asso- 
ciation, defendant, is a corporation conducting at Omaha 
a hospital for private gain. Broz was a patient therein 
from April 18, 1910, until June 21, 1910, paying for his 
room and care $15 a week. In the petition it is alleged 
that Broz was knowingly admitted as a patient when suf- 
fering from a mental disorder which caused at times a de- 
lirious condition impelling him intermittently to leave his 
bed and otherwise to act irrationally; that while a patient 
of defendant he took poison, the result being fatal; that de- 
fendant was negligent in permitting him to remain for a 
long time unattended and unguarded in his room and in 
the hallways of the hospital, and in negligently leaving 
in an exposed and unguarded place the poison which he 
took; that, after defendant was apprised that he had taker 
poison, it negligently failed to administer proper remedies 
and antidotes; that the facts pleaded constitute a negli- 
gent omission of duty and a breach of defendant’s implied 
undertaking to furnish and supply him with all the care, 
nursing, medical treatment and oversight necessary, suita- 
ble and proper for him in view of his known physical and 
mental condition. In its answer defendant denied negli- 
gence, but admitted that Broz was affected with a mental 
disorder when taken to the hospital; that about midnight 
June 19, 1910, he was found in his room dangerously ill, 
and nurses then on duty were soon afterward apprised 
that he had taken poison; that he died June 21,1910. The 
jury rendered a verdict in favor of plaintiff for $7,000. 
From a judgment for that sum defendant has appealed. 

The first assignment of error is directed to the admis- 
sion in evidence of standard tables of expectancy of life. 
On this point defendant says: “As a matter of fact Broz 
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was suffering from a mental disorder of such a nature that 
he could never fully recover, and his chances of a partial 
recovery were none too good. The probable duration of 
the life of a person in such a condition is very uncertain 
and cannot be shown by the introduction in evidence of 
the ordinary life tables, for those tables are applicable only 
to persons in good health.” In support of this argument, 
City of Lincoln v. Smith, 28 Neb. 762, and Roose v. Per- 
kins, 9 Neb. 304, are cited. The question now presented 
was not involved in either of those cases. While good 
health was shown, neither opinion contains the statement 
that mortality tables are inadmissible in absence of proof 
of that fact. As data or evidence, tending to show expect- 
ancy of life, mortality tables are not conclusive. City of 
Friend v. Ingersoll, 39 Neb. 717; Vicksburg & M. BR. Co. w. 
Putnam, 118 U. 8S. 545; City of Joliet v. Blower, 155 I11. 
414; Central R. Co. v. Crosby, 74 Ga. 737; Scheffler v. 
Minneapolis & St. L. R. Co., 32 Minn. 518. They are com- 
petent evidence to aid the jury or court in determining the 
probable duration of life when that question is in issue, 
and may properly be submitted with other evidence, show- 
ing health, age, existence of disease, physical and mental 
condition, voeation or employment, and other pertinent 
facts. 

As evidence, the effect of mortality tables, if any, is de- 
terminable by the triers of fact. City of Friend v. Inger- 
soll, 39 Neb. 717; City of South Omaha v. Sutliffe, 72 Neb. 
746. Proof that the person whose expectancy of life is 
under consideration conforms to the standards of health 
and vigor adopted in compiling mortality tables is not es- 
sential to their admissibility. 

Evidence of disease or of ill health or of hazardous em- 
ployment may impair or destroy the probative effect of 
tables of expectancy of life, but it does not make them in- 
admissible. Arkansas M. &. Co. v. Griffith, 63 Ark. 491; 
Greer v. Louisville d N. R. Co., 94 Ky. 169; Birmingham 
M. R. Co. v. Wilmer, 97 Ala. 165; Mary Lee Coal & R. 
Co. v. Chambliss, 97 Ala. 171; Coates v. Burlington, C. R. 
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& N. R. Co., 62 Ia. 486. In the Arkansas case cited the 
court said: ‘The question is whether we can still make 
the tables of service in making the calculation, notwith- 
standing it is shown that plaintiff’s condition and health 
were below the average, and that, in fact, he was not an 
insurable risk. This is an element of uncertainty that 
must necessarily be found in the case of one of feeble 
health and not insurable, in all cases, whether we call to 
our aid the mortality tables or not. When we do so, how- 
ever, when, by reason of enfeebled physical condition, the 
standard tables are not strictly applicable on that ac- 
count, yet they are more or less efficient aids in arriving 
at an approximation of the truth, and that is the best that 
can be hoped for after all.” This assignment of error is 
therefore overruled. 

Another assignment of error challenges the admissi- 
bility of statements by Broz that the poison was on a table 
in his room, and that he took it, thinking it was his medi- 
cine. Over objections of defendant, statements of this 
nature were proved by Dr. Mares. There is testimony 
tending to show: Dr. Mares was a brother-in-law of Broz. 
The poisoning was discovered before midnight. About 8 
o’clock the next morning Dr. Mares was notified, and 
promptly went to the hospital. Upon his arrival he con- 
versed with the head. nurse. He testified: “I asked the 
head nurse what happened, and she told me that Mr. Broz 
took poison, and that it was bichloride of mercury. I 
asked her how could she tell it was bichloride of mercury, 
and she told me she could tell by the symptoms; and I 
asked her, ‘How did he get it?? She told me to go in his 
room and ask how and where he got it and what it was.” 
Dr. Mares went to the room of the patient, interviewed 
him, and reported the conversation to the head nurse, who 
said: “That is what I thought.” The statements of 
Adolph F. Broz were thus reported by Dr. Mares in. his 
own language, as follows: “When I came in the room I 
said, ‘Adolph, what did you do, and what did you do it 
for? and he said, ‘I did not do anything.’ He said, ‘I 
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took four tablets off of the tray on the table.’ He pointed 
at the table, and he said he thought it was his medicine, 
and I asked him what kind they were, and he said they 
were blue in color, and a little smaller than usual. And 
then he told me that he took them because lately they 
were changing medicine on him, and so he thought 
it was his medicine, and I asked him if he used to take 
so many, and he said, no, he only took two, and some- 
times only one, and those were grayish in color and a lit- 
tle bit larger. And then he also told me that he drank 
a glass full of something that tasted oily. I asked him, 
‘Did it make you sick?’ and he said, ‘No, not right away,’ 
but in a few minutes he started to get cramps and pains 
in his stomach and started to vomit.” 

The question is: Did the trial court err in admitting 
this testimony and other proof of a similar nature? It is 
argued that defendant is not bound by such statements; 
that Broz was under the care of his own physician, and 
that the latter’s instructions were obeyed by the nurses 
and other employees of the hospital; that Broz, under spe- 
cific directions of his physician, was allowed the freedom 
of his room and of the halls in the hospital; that bichlo- 
ride of mercury was used in the hospital as an indispen- 
sable disinfectant, and that it was kept for that purpose 
in a sinkroom, where Broz found the tablets; that he took 
the poison with suicidal intent, there being at the time no 
reason to suspect that he would do so. Defendant ad- 
duced proof in support of the positions thus taken. If, 
however, the statements of Broz were properly admitted, 
there is evidence of negligence on the part of defendant. 
Intermittent mental infirmities of the patient were 
pleaded in the petition and admitted in the answer. The 
pleadings, evidence and circumstances justify a finding 
- that he was admitted to the hospital under an implied 
obligation that he should receive such reasonable care and 
attention for his safety as his mental and physical condi- 
tion required. The physician employed by him did not 
relieve the hospital of responsibilty for negligence on its 
part, if any. The patient was under the personal obser- 
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vation of his physician only a small portion of the time. 
In the latter’s absence and during emergencies he was un- 
der the care of the nurses and the interne who were em- 
ployees of the hospital. Within the scope of their em- 
ployment their employer is legally responsible for their 
negligence to a patient. Wetzel v. Omaha Maternity & 
General Hospital Ass’n, ante, p. 686. The patient’s physi- 
cian did not manage nor control the hospital, and he is 
not liable for the negligence of hospital nurses and in- 
ternes, if he had no connection with: any negligent act. 
Harris v. Fall, 177 Fed. 79, 27 L. R. A. n. s. 1174, and note. 
In absence of the physician employed by Broz, and in ab- 
sence of the latter’s wife, and of his relatives and friends, 
while he was under the exclusive care of hospital nurses; — 
he took bichloride of mercury and died as a result. These 
facts are indisputably established. Several hours after 
the poison had been taken, the hospital authorities in the 
meantime having had ample time to make an investiga- 
tion, Dr. Mares called upon the head nurse, and, accord- 
ing to his testimony, was told that the patient had taken 
poison. “How did he get it?” was then asked. This was 
4 proper inquiry by the patient’s brother-in-law. It was 
directed to the head nurse, an employee of defendant. She 
was the person who would be most likely to know the 
truth. The inquirer had a right to know the fact. The 
nurse, instead of fully answering the question, directed the 
inquirer to go to the patient’s room and ask hew and 
where he got the poison and what it was. Dr. Mares 
did as she directed, returned, and told her what the pa- 
tient said. She replied: “That is what I thought.” This 
is the story of Dr. Mares. Were the statements of the pa- 
tient, in connection with what the head nurse said, admis- 
sions binding on defendant? The expression, “That is 
what I thought,” may fairly be construed to imply pre- 
‘vious knowledge on part of the head nurse and to indi- 
cate the approval of the patient’s version of what he took 
and where he obtained it. An eminent text-writer says: 
“The admissions of a third person are also receivable in 
evidence, against the party who has expressly referred 
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another to him for information, in regard to an uncertain 
or disputed matter. In such cases, the party is bound by 
the declarations of the persons referred to, in the same 
manner, aud to the same extent, as if they were made by 
himself.” 1 Greenleaf, Evidence (16th ed.) sec. 182. 

Even if no reply had been made by the head nurse to the 
statements tending to show negligence on the part of de- 
fendant’s employees, silence might be considered an ad- 
mission, under the circumstances, since the head nurse 
would naturally deny statements implying negligence, if 
untrue. 16 Cyc. 956. Defendant is a corporation and 
could only act through officers, agents or servants, and 
it is bound by what they do in the performance of their 
duties. Where a hospital patient takes poison at night 
in the absence of his physician and friends, while he is 
under the exclusive care of nurses and internes, harsh 
and technical rules of evidence should not be enforced to 
exclude proper testimony tending to throw some light on 
material facts which, on account of the pecuniary interests 
and the reputation of the hospital, there might be a temp- 
tation to conceal. The conclusion is that there was no 
error in overruling objections to the admissions or decla- 
rations proved. 

It is further contended that there was no evidence of 
negligence on the part of defendant in treating the pa- 
tient after he had taken the poison, and that the trial court 
erroneously submitted the question to the jury. At night, 
during the absence of the patient’s physician, it was clearly 
the duty of the hospital interne, who was a physician, and 
the nurses in charge, to give such treatment and attention 
as the emergency demanded, when known. Defendant was 
prepared for such an exigency. One of the purposes of a 
hospital in assuming control of a patient, for private gain, 
is to furnish promptly modern equipment, facilities and 
treatment. To avail himself of these advantages the pa- 
tient left his farm in Saline county and entrusted him- 
self to the care of defendant. The duties which such a 
hospital owes to a patient are commensurate with the re- 
sponsibilities assumed. The approved rule is that a pa- 


656 NEBRASKA REPORTS. [VoL. 96 
Broz v. Omaha Maternity & General Hospital Ass’n. 


tient is generally admitted to a hospital, conducted for 
private gain, under an implied obligation that he shall 
receive such reasonable care and attention for his safety 
as his mental and physical condition, if known, may re- 
guire. Wetzel v. Omaha Maternity & General Hospital 
Ass’n, ante, p. 6386. Within the meaning of this rule, the 
interpretation which the trial court put upon the proof 
of negligence on the part of defendant in treating Broz, 
after he had taken bichloride of mercury, is approved upon 
an examination of all of the circumstances of the case, and 
error in submitting the question to the jury is not affirma- 
tively shown. It may fairly be inferred from all of the 
proofs relating to this subject that nurses were promptly 
apprised of the taking of the poison and that proper treat- 
ment was negligently delayed. 

Another reason urged as a ground for reversal is the 
absence of evidence that Broz would have recovered, with 
an earning capacity justifying the verdict. A mere fitful 
or temporary mental disorder will not be presumed to 
continue. Turner v. Rusk, 58 Md. 65; People v. Francis, 
38 Cal. 183; Hall v. Unger, 2 Abb. (U. 8.) 507; Leache v. 
State, 22 Tex. App. 279; Ford v. State, 71 Ala. 385. In 
the present case there is proof tending to show that the 
mental disorder was temporary and that the patient would 
have recovered, had he not taken poison. An earning ca- 
pacity sufficient to support the judgment is also shown. 
On these issues the credibility of the witnesses and the 
weight of the evidence were questions for the jury, and 
in the respects mentioned no sufficient reason for setting 
aside the verdict has been suggested. 

A direction to the jury submitting the question of neg- 
ligence on the part of defendant in leaving Broz unat- 
tended in his room and in the halls is criticized as erro- 
neous. In this connection it is insisted that the physician 
employed by Broz instructed defendant to allow him the 
freedom of his room and the halls, that employees of de- 
fendant did so, and that it is not chargeable with negli- 
gence for complying with instructions. The directions of 
the physician should be considered with the duty of the 
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hospital to give the patient such reasonable care and at- 
tention for his safety as his mental and physical condi- 
tion required. Defendant was not instructed to allow the 
patient, who had been suffering from a fitful mental dis- 
order, access to a hospital sinkroom, where poison, in the 
form of medicine tablets, were kept. Whether there was 
negligence in allowing the patient access to such a place 
in the night, while unattended, was a question for the 
jury. 

The views taken in regard to the proofs and to the law 
applicable thereto result in the conclusion that there was 
no prejudicial error in giving or in refusing instructions 
to the jury. 

AFFIRMED. 

SEDGWICK, J., dissenting. 

The facts of this case are in some respects identical 
with those in Wetzel v. Omaha Maternity & General Hos- 
pital Ass’n, ante, p. 636. This defendant was also de- 
fendant in that case, and it appears that it was organized 
to own and conduct a hospital for profit, and that the 
hospital is not an eleemosynary or charitable institution 
and is liable for negligence in the performance of duties 
undertaken by it. 

The court submitted the case to the jury with the fol- 
lowing instruction: “The plaintiff bases her right to re- 
cover in this action upon two specifications of negligence 
on the part of the defendant: (1) That the defendant 
was negligent in permitting Adolph F. Broz to remain for 
a long time unattended and unguarded in his room, and in 
the hallways of the hospital, and in negligently leaving in 
an exposed and unguarded place the poison which Adolph 
F. Broz took. (2) That after the employees and agents 
of the defendant were apprised that Adolph F. Broz had 
taken poison, it negligently failed.to administer proper 
remedies and antidotes for the relief of said Adolph F. 
Broz.” The issues so stated were substantially the issues 
tried by the parties. 


96 Neb. 42 
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The theory of the defendant is that the deceased left 
his room and went to the sinkroom, and there found the 
bichloride of mereury which he took with suicidal intent, 
‘and that in such case the defendant would not: be liable. 
The theory of the plaintiff is that he found these tablets 
‘on the table near his bed in his room, and that he took 
them by mistake, supposing they were medicine prescribed 
for him. By the above quoted instruction the court sub- 
mitted both of these theories to the jury. It appears to be 
‘conceded that, if the deceased was in his right mind so as 
to be responsible for his acts and took this poison with 
the purpose and intention of destroying his own life, there 
would be no liability on the part of the defendant. One 
of the contentions of the defendant is that there was not 
sufficient evidence to justify submitting to the jury the 
‘question whether these bichloride tablets were found upon 
the table in the patient’s room. The evidence of Miss 
‘Thimling, his nurse, was clear and positive that when she 
left his room a few minutes before he took the poison there 
were no tablets or medicine of any kind on the table, and 
that she never saw any of the tablets in his room, and 
these tablets were never taken to the sick rooms. Her 
testimony was supported by the positive testimony of 
many witnesses and must prevail, unless there is substan- 
tial evidence to the contrary. Some of the defendant’s 
evidence upon this point will be further stated in another 
connection. The only evidence tending to prove that they 
were found there by the patient is the evidence of the 
plaintiff and her brother, Dr. Mares, that the patient 
made declarations to that effect. This evidence was ob- 
jected to as incompetent and hearsay. 

There was substantial evidence that the deceased had 
gone to this sinkroom and had taken this bichloride of 
mercury for the purpose of taking his own life. The next 
morning, about nine hours afterwards, Dr. Mares visited 
the patient in his room, and upon the witness-stand he 
was asked: “Now, doctor, you may state what Adolph 
Broz said to you in that room that morning?” This was 
objected to on the ground that it was incompetent and 
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hearsay. The objection was overruled, and the defend- 
ant answered: “When J came in the room I said, ‘Adolph, 
what did you do, and what did you do it for? and he 
said, ‘I did not do anything.’ He said, ‘I took four tablets 
off the tray on the table” He pointed at the table, and 
he said he thought it was his medicine, and I asked him 
what kind they were, and he said they were blue in color, 
- and a little smaller than usual. And then he told me that 
he took them because lately they were changing medicine 
on him, and so he thought it was his medcine, and I asked 
him if he used to take so many, and he said, no, he only 
took two, and sometimes only one, and those were gravish 
in color and a little bit larger. And then he also told 
me that he drank a glass full of something that tasted 
oily. I asked him, ‘Did it make you sick,’ and he said, 
‘No, not right away,’ but in a few minutes he started to get 
cramps and pains in his stomach and started to vomit.” 
The defendant then moved to strike.out this evidence be- 
cause it was incompetent and hearsay, and the motion was 
overruled. This evidence was, of course, incompetent as 
a dying statement, since evidence of dying statements is 
allowed only in criminal cases. It is contended that it is . 
competent as a part of the res geste. The modern rule 
as to what is and what is not a part of the res geste is 
aptly and carefully stated in Insurance Co. v. Mosley, 8 
Wall. (U. S.) 397. This case is of the more importance 
and interest because it considered and determined no-other 
question and because two of the justices dissented, and 
the question is quite elaborately and thoroughly discussed 
in the dissenting opinion. The law is stated in the syl- 
labus: “The res geste are the statements of the cause 
made by the person injured almost contemporaneously 
with the occurrence of the injury, and those relating to 
the consequences made while the latter subsisted and were 
in progress.” That is, in an injury of this kind there are 
two things to be considered, the cause and the conse- 
quences of the injury. If it is desired to prove the cause 
of the injury, statements “made by the person injured al- 
most contemporaneously with the occurrence” are res ges- 
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te, the things done that constitute the cause of the in- 
jury.. If it is desired to prove the consequences of the 
injury, then statements made by the injured person while 
the consequences subsist and are in progress may be evi- 
dence of the res gestw, the things suffered as the conse- 
quences of the injury. And so, in this case, if it was de- 
sired to prove the condition in which the physician found 
the patient, it would be competent to prove the questions 
of the physician and the answers of the patient as to his 
suffering and such matters as would enable the physician 
to determine his condition. In the case cited Mrs. Mosley 
testified that her husband left the bed “between 12 and 1 
o’clock; that, when he came back, he said he had fallen 
down the back stairs, and almost killed himself; that he 
had hit the back part of his head in falling down-stairs; 
* #* * she noticed that his voice trembled; he complained 
of his head, and appeared to be faint and in great pain.” 
His son testified: “That, about 12 o’clock of the night 
before-mentioned, he saw his father lying with his head on 
the counter, and asked him what was the matter; he re- 
plied that he had fallen down the back stairs and hurt 
’ himself very badly.” Fron this it appeared that in a 
very short time after the deceased left his bed he was 
found injured and made these declarations as to its cause, 
which brings them within the rule announced in the syl- 
labus, as statements of the cause made by the person in- 
jured almost contemporaneously with its occurrence. 

It will be observed that the declarations testified to by 
the wituess in the case at bar related wholly to the cause 
of his injury, the taking of the poison, and not to the con- 
sequences of the injury. They were made, not almost con- 
temporaneously with the cause to which they related, but 
some nine hours thereafter. He was asked by his brother- 
inlaw: “What did you do, and what did you do it for?” 
He had had ample time to consider his action, and had 
suffered very much from its consequences. He knew that 
his brother-in-law would disapprove of his taking poison 
purposely. His answer tended to shield himself from 
blame, and was in no sense contemporaneous with the act 
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that it is supposed to explain. This same witness was 
allowed to testify to a conversation that he had with the 
deceased at about 10 o’clock on the following night, nearly 
24 hours after the cause of the injury, which declarations 
related wholly to the cause of his injury and had nothing 
to do with the consequences of the injury; that is, the 
condition in which the physician found him. 

The plaintiff first saw her husband after the accident 
about 4 o’clock the following afternoon. She testified that 
when she went into the room the nurse was treating Broz, 
and that she asked the nurse what her husband took, and 
the nurse said, “He took some poison pills,” and that while 
she was in the room the nurse was there. “He (Broz) 
was pointing to the table, and he said: ‘I took them on 
that table, on the little tray, I thought they were my medi- 
cine;’” that the nurse told her to ask him and she asked 
him, and that his statement was an answer to her ques- 
tion, and that after her husband had made that statement 
the nurse did not say a thing. It seems clear that this 
evidence was not admissible as part of the res geste. 

It is said that this evidence was competent as admis- 
sions of the nurses which would be binding upon the de- 
fendant. The physician testified that he was requested by 
the head nurse of the hospital to ask these questions of 
the patient, and that he reported to the nurse what the 
patient had said, and that the nurse replied: “That is 
what J thought.” If we consider that the doctor’s evidence 
in regard to these declarations was competent as prov- 
ing admissions on the part of the hospital authorities, the 
supposed admission of the nurse was so indefinite as to be 
of little value. Her expression, “That is what I thought,” 
might have related to the fact of his having taken poison, 
or it might have related to the manner of his taking it, as 
shown by the alleged declaration. Such evidence is not of 
sufficient importance to overcome the evidence on this 
point which is further stated in the discussion of the fol- — 
lowing contention. The contention that these tablets were 
found on the table in the patient’s room should not have 
been submitted to the jury. 
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The defendant contends that there is no evidence of 
negligence on its part in the treatment of Broz after the 
discovery of his condition. The evidence shows that, if 
the patient had swallowed a large quantity of bichloride 
of mercury, a delay of a half hour, and probably a much 
shorter time, in administering antidotes would generally, 
if not always, prove fatal. The interne and nurses were 
not physicians. This was understood by all parties. The 
physicians were employed by the parties and their friends. 
Negligence therefore, could not be imputed to the defend- 
ant because of not keeping a competent physician in con- 
tinual attendance. It was the duty of the defendant to 
furnish attendants of ordinary prudence and caution. 

Miss Macftea testified that she and Miss Thimling were 
in the hall not far from the patient’s room, and when she 
heard the.moaning and vomiting in the patient’s room 
she went there immediately and found him upon the floor, 
etc., and called his nurse, Miss Thimling, who came at 
once. They together returned the patient to his bed, and 
Miss MacRea questioned him as to the cause of his con- 
dition, and he told her that he had taken tablets from the 
sinkroom. She ran to the sinkroom and obtained some 
of the bichloride tablets and showed them to the patient, 
and asked him if that was what he took, and he answered 
that it was; that he knew he never would get well, and 
that he didn’t want to live any longer, and that was the 
reason he took the tablets. She then ran immediately to 
the head nurse and to Dr. Parsons, the interne. She says 
this was done instantly and didn’t take her more than a 
minute, and they told her to give him some milk and the 
whites of eggs, and she and Miss Thimling gave him the 
milk and whites of eggs before Dr. Parsons arrived, which 
was almost immediately, and that then, under Dr. Par- 
sons’ directions and with his help, they gave him a large 
quantity of milk and at least three whites of eggs. The 
witness called Dr. Coulter and informed him of the con- 
dition and what they had done. He gave them some addi- 
tional directions which they proceeded to comply with. 
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Miss Thimling, who was in charge of the patient at the 
time, testified that she was in the hall and heard groan- 
ing and vomiting in the patient’s room. Miss MacRea was 
with her and went at once to the patient’s room, and she 
followed almost immediately. She gave him his medicine 
at about 9 o’clock that night and was frequently in his 
room afterwards and before the accident occurred. He 
came out into the hall several times and she took him back. 
He complained that his room was hot and that he couldn’t 
sleep. She testified that Miss MacRea went to his room 
first and she followed immediately after, and that when she 
reached the room he was telling Miss MacRea what was. 
the matter with him, and said that he had taken blue pills, 
and she asked him where he got them, and he told her, 
“Out of the little room, out of a bottle,” and she asked him 
what he took them for, and that was the last she heard. 
She was called out of the room to attend to another pa- 
tient and returned immediately. When she went back to. 
the room Miss MacRea had gone to call the head nurse and 
the doctor, and when Miss MacRea returned they gave him 
a glass of milk and the white of an egg. After they had 
given him that he refused to swallow, and Dr. Parsons, the 
interne, had come by that time, and they gave him two 
quarts of milk and the whites of two eggs through the 
stomach tube; that Dr. Parsons talked with him, and he 
“told the same thing that he told Miss MacRea.” She 
never heard him say anything else as to where he got the 
tablets. She testified that the bichloride tablets were kept 
in the sinkroom, and that she had never seen any in any 
place in the hospital except in the sinkroom, operating 
room, and the drug room; that when she had given him 
his medicine she washed the glass and placed it on the 
table beside his bed, and that there was no medicine on 
the table, and that she never saw any medicine in his room: 
during the time that she waited on him, except when she 
administered it to him. 

Dr. Parsons also testified that when he was called by 
Miss RacRea he went at once to the patient’s room, and 
he corroborates her fully in regard to the treatment and in 
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regard to Broz’s statements as to the cause of the acci- 
dent. 

If these witnesses are to be believed, Mr. Broz procured 
these tablets from the sinkroom. It was not discovered 
_ that he had taken poison until it had already taken effect 

and he was suffering severely therefrom. Then the nurses 
placed him upon the bed and got their instructions from 
the head nurse and Dr. Parsons and .administered the 
proper antidotes without any delay. The proper treat- 
ment must have been administered within a very few min- 
utes, not more than three or four, probably within two 
minutes after he was found. This evidence is without con- 
tradiction. The allegation of negligence in the care of the 
patient after the poison was taken is not supported by the 
evidence and should not have been submitted to the jury. 

The evidence of the plaintiff and the witness Mares as 
to declarations of the deceased were incompetent, and the 
allegations of negligence in leaving the poison tablets in 
the patient’s room and in neglecting proper remedies after 
it was discovered that he had taken poison were not sus- 
tained, and those issues should not have been submitted 
to the jury. 


LETTON and HAMER, JJ., concur in this dissent. 


Fetrx J. McSHANE, JR., APPELLEE, V. DouGLAS CouUNTY, 
APPELLANT. 


Fmep Juny 14, 1914. No. 18,260. 


1, Statutes: ConstrruTioNALITY: FEEDING Prisoners. That part of 
chapter 53, laws 1907, which provides for letting contract to feed 
prisoners in counties having more than 100,000 population was held 
unconstitutional and void in State v. McShane, 93 Neb. 46. That 
provision being an inducement to the passage of the act, and not 
separable, the whole act is unconstitutional. 


2. Counties: ALLOWANCE FOR FEEDING PRISONERS. It is the duty of 
the county board to allow a reasonable compensation to the sheriff 
for feeding prisoners confined in the county jail. 
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Rehearing of case reported in 95 Neb. 699. J ees 
of district court reversed. 


Sepewick, J. 


After the former opinion in this case (95 Neb. 699) a 
rehearing was allowed, and the case has been again ex- 
hanstively briefed and argued. 

Prior to the act of 1907 the statute fixed the fees of sher- 
iffs in detail, and added a proviso: “lor boarding pris- 
oners per day, not exceeding seventy-five cents per day, 
nor more than three and one-half dollars per week, when 
the prisoners are confined more than six days.” Comp. 
St. 1905, ch. 28, see. 5. This part of the proviso was con- 
sidered by this court as early as Luncaster County v. Hoag- 
land, 8 Neb. 36. It was then held to leave the matter to- 
the discretion of the county board to pay a reasonable 
amount for feeding the prisoners, and the law remained 
with this construction until the act of 1907. The act of 
1907 (laws 1907, ch. 53) reenacted the detailed provision 
for the fees of sheriffs in general without change. In lieu 
of the general proviso for boarding prisoners, above 
quoted, it contained the following: “For boarding pris- 
oners fifty cents per day, provided, that in counties hav- 
ing by the last preceding national or state census a popu- 
lation in excess of one hundred thousand (100,000) the 
sheriff shall receive for boarding prisoners, including jail 
supplies, thirty-nine cents per prisoner per day until Jan- 
uary 1, 1908, and it shall be the duty of the board of 
county commissioners to advertise on or before December 
1, 1907, and annually thereafter, for proposals for furnish- 
ing meals to prisoners in the county jail according to spec- 
ifications set forth in said advertisement and on or before 
the first day of January in each year to contract with the 
lowest and best bidder for feeding prisoners in the county 
jail.” Thus the only changes made in the section were to 
require quarterly reports of fees and provide absolutely 
50 cents a day for the state at large, instead of the maxi- 
mum compensation, and to make a special provision for 
counties having a population in excess of 100,000 (Doug: 
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las county). The provision that the feeding of the pris- 
oners in Douglas county should be let by contract to the 
lowest and best bidder was held unconstitutional in State 
v. McShane, 93 Neb. 46. This cause of action arose be- 
fore the revision of 1913 took effect. It seems clear that 
the provision of this statute relating to Douglas county 
and fixing the amount to be paid the sheriff for boarding 
prisoners in that county was an inducement to the act. 
The section amended by the act covers all of the fees of 
the sheriff. It is a very long section and occupies nearly 
a page of the Compiled Statutes (Comp. St. 1905, ch. 28, 
sec. 5) and no other change is made in this long section 
by the amendment except the changes above indicated. It 
is entirely manifest that the legislature did not intend by 
this amendment to provide that 50 cents a day should be 
paid to the sheriff in Douglas county. There are two sub- 
stantial reasons for saying that the legislature did not so 
intend, either one of which would sufficiently show that 
the provision in regard to Douglas county was au induce- 
ment for the passage of the act: Tirst, the section pro- 
vides that from the time of the taking effect of the act 
the amount to be paid in Douglas county shall be 39 cents 
a day until the 1st day of the next succeeding January, 
and in the meantime the county commissioners shall make 
preparations for letting the contract in January, thereby 
effectually precluding the sheriff from getting 50 cents a 
day in Douglas county for any time after the act took 
effect; second, it also seems clear that the provision for 
letting to the lowest bidder was the most important part 
of the whole amendment and the principal inducement 
for the passage of the act. 

The history of the enactment of the statute of 1907 in- 
dicates it. Senate File No. 319 was a bill for “An act 
to amend section 5, of chapter 28, of the Compiled Stat- 
utes of Nebraska for the year 1905, and to repeal said 
section.” The only change made in the amended section 
was to provide for the filing by the sheriff of quarterly 
reports of fees collected by him. It was referred tv the 
judiciary committee, and it reported an amendment chang- 
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ing the cost for boarding prisoners from “not exceeding 
75 cents per day” to 50 cents per day. When it was first 
considered in the committee of the whole senate it was 
amended by adding the provision that in counties having 
100,000 population the feeding of prisoners should be let 
by the county after January 1, 1908, and in the meantime 
compensation in such counties should be 39 cents a day. 
The house concurred in this important change in the bill,’ 
and added some minor amendments, which were rejected 
by a conference committee, and the bill was passed and 
approved by the governor with the provision that in the 
most important counties of the state, so far as population 
is concerned, the feeding of prisoners should be let by 
contract. 

It cannot be supposed that the legislature would have 
enacted a general statute providing for the feeding of 
prisoners and omit from its provisions the largest coun- 
ties of the state. The inducement to the act was to pro- 
vide for this service in all the counties of the state, and 
the provision for counties having 100,000 population was 
a part of that inducement. The wording of the statute it- 
self shows this. “Fifty cents per day, provided (execept)”’ 
that for Douglas county a different provision is made. 
When that provision was held to be unconstitutional the 
whole act was annulled. The former statute is in effect, 
which has been decided by this court, to leave the matter 
to the discretion of the county board to fix a reasonable 
compensation. Unfortunately, however, it was stated in 
the opinion in State v. McShane, supra, that “after elimi- 
nating the unconstitutional portion of it, the remainder 
of the act is complete in itself, and capable of enforce- 
ment.” This statement was wholly unnecessary in the 
case, and should be disregarded. However, we considered 
that the subsequent case of IfcShane v. State, 93 Neb. 
54, was a reaffirmance of the statement that the remainder 
of the act could be enforced. This latter opinion would 
seem upon first reading to have that meaning, but upon 
careful examination it is not a reaffirmance of the dictum 
in the former opinion. In the latter case the opinion 
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says: “The record contains a stipulation that the ques- 
tion presented for determination in this case is identical 
with the one recently decided by this court in State v. 
McShane, 93 Neb. 46.” This is not saying that it is im 
fact the same, but the question in the latter case was con- 
sidered to be the same as in the former case, acting on 
the stipulation that it should be so considered. It seems 
that in former decisions this court had made a distinc- 
tion between state prisoners and county prisoners, and 
the latter opinion related to state prisoners only, and not 
county prisoners. It was, perhaps erroneously, consid- 
ered that this distinction still existed, and consequently 
the question as to the constitutionality of that part of the 
act of 1907 which provided 50 cents a day for feeding 
county prisoners was not considered in the opinion. The 
district: court had decided that McShane was “bound by 
the terms of the contract between the county board of 
Douglas county and Gardipee & Flanagan,” and this court 
held that, that contract being void, the plaintiff was not. 
bound by the terms of the contract. The opinion, how- 
ever, contains a repetition of the dictum of the former 
case in these words: ‘He was clearly entitled to the com- 
pensation mentioned in that part of chapter 53 remaining 
in force, by which it is declared that the sheriff shall re- 
ceive the sum of 50 cents a day for furnishining meals to 
such prisoner.” 93 Neb. 54. It is beyond question that the 
legislature intended that in Douglas county the sheriff 
should only have 39 cents a day until the county board 
could put in force the provision for letting the contract to 
the lowest bidder, and that was the reason for fixing the 
compensation at 50 cents a day in the other counties of 
the state, and the legislature never intended so to fix the 
compensation at 50 cents a day in Douglas county. 

The judgment of the district court is reversed and the 
cause remanded. 

REVERSED. 


Ross, J., not sitting. 


Bakgnes, J., dissents. 
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HAMER, J., dissenting. 

I want to make the inquiry of any and all the members 
of this court who give the majority opinion their support 
whether they think an act which has been declared uncon- 
stitutional by this court in a case where it had jurisdiction 
to determine the matter ever becomes a constitutional and 
valid act without being reenacted by the legislature as the 
constitution of the state provides a new act shall be 
created? By the opinion which is presented as the ma- 
jority opinion the members of this court are asked to say 
that this may be done. What is now section 3539 of the 
Revised Statutes of 1918 was, in its original form, wiped 
out as unconstitutional by the decision of this court in 
Lancaster County v. Hoagland, 8 Neb. 36. This section 
has never Since been reenacted. Therefore, it has never 
been born again. Once unconstitutional, always uncon- 
stitutional. That section was put in Cobbey’s statute, but 
that does not make it law unless you gentlemen resolve 
to put everything out of sight and out of recollection, and 
in addition you destroy the case of Lancaster County v. 
Hoagland, 8 Neb. 36, so that no one may See it. 

I think we should hesitate to fix the fees of the sheriff 
for keeping prisoners in the jail. That should be done 
by the legislature. We are a court. We have delivered 
three opinions touching the matter under consideration. 
The opinions are in State v. McShane, 93 Neb. 46, Mc- 
Shane v. State, 93 Neb. 54, and McShane v. Douglas Coun- 
ty, 95 Neb. 699. Believing that these opinions are cor- 
rect, I think that they should be adhered to. We have no 
right to overrule them without a reason, and we are not 
offered any reason. Judge Barnes prepared the two for- 
iner opinions, and Judge Letton the latter. 

Section 2441 of the Revised Statutes of 1913 is the live 
section. Section 3539 is the dead section. It was possible 
and natural to amend the live section. Douglas county un- 
dertook to get an amendment through that would spe- 
cially apply to Douglas county. That special amendment 
was to let the contract for boarding the prisoners in the 
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jail to the lowest bidder. The decisions of this court in 
the cases cited knocked out that effort of Douglas county. 
It was made to apply to those “counties having by the 
last preceding national or state census a population in 
excess of 100,000.” As Douglas county is the only county 
of that kind in the state, of course it applied to Douglas 
county. The only trouble about it was that it was not 
contemplated by the section sought to be amended that . 
there should be a public letting whereby the boarding of 
the prisoners would be taken from the sheriff. The only 
difficulty was that there was an error in the method by 
which it was attempted to be done. The other counties 
have a rate which gives the sheriff 50 cents a day for 
boarding the prisoners. Because of the unfortunate at- 
tempt to get in the Douglas county amendment, the law 
is just the same for Douglas county as it is for any other 
county. If the amendment had been offered in the right 
way, it might have been done, but it was attempted to be 
done in the wrong way, and therefore it failed. 

By chapter 53, laws 1907, it was sought to amend what 
is now section 2441 of the Revised Statutes of 1913 so that 
it would read: “Where there are prisoners confined in 
the county jail, $1.50 per day shall be allowed the sheriff 
as jailer. Tor boarding prisoners 50 cents per day, pro- 
vided, that in counties having by the last preceding na- 
tional or state census a population in excess of 100,000 
the sheriff shall receive for boarding prisoners, including 
jail supplies, 39 cents per prisoner per day until January 
1, 1908.” And then comes the Douglas county provision 
providing for advertising for bids and letting the con- 
tract to “the lowest and best bidder.” Of course this last 
provision goes out under the decisions. Then the act 
reads: ‘Provided further, that the sheriff shall, on the 
first Tuesday in January, April, July and October of each 
year, make a report to the board of county commisioners 
or supervisors under oath showing the different items of 
fees except mileage collected or earned, from whom, at 
what time and for what service, and the total amount of 
fees collected or earned by such officers since the last re- 
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port, and also the amount collected or earned for the 
current year, and he shall then pay all fees earned to the 
county treasurer.” It is directly said by the syllabus in 
State v. McShane, 93 Neb. 46: “So much of chapter 53, 
laws 1907, as authorizes the county boards of counties 
having more than 100,000 inhabitants to contract with 
the lowest and best bidder for feeding prisoners in the 
county jail is violative of the provisions of section 11, art. 
III of the constitution.” The opinion was delivered in a 
case brought to compel McShane, as the sheriff of Douglas 
county, to let Gardipee & Flanagan into the jail for the 
purpose of furnishing meals to the prisoners. The district 
court allowed the mandamus, and this court reversed its 
judgment and dismissed the case. In McShane v. Stute, 
93 Neb. 54, there was an appeal from the judgment of the 
district court for Lancaster county sustaining the action 
of the auditor of public accounts in disallowing a por- 
tion of a claim presented by McShane to the auditor for 
allowance against the state. The claim was for “board 
of prisoners from date of conviction, August 27, 1912, to. 
August 30, 1912, 4 days, at 50 cents a day, $2.” 

The foregoing claim was allowed at 19 cents a day, and 
from the disallowance of a part of the item above set forth 
the plaintiff appealed to the district court and the state 
filed a demurrer to the plaintiff’s petition, which was sus- 
tained, and thereupon judgment was rendered against the 
plaintiff dismissing the action, and from the judgment the 
plaintiff prosecuted an appeal. It will be observed that 
this last case was to compel payment for the keep of state 
prisoners. The amount allowed was only 19 cents a day. 
This court said: “The provision in chapter 53, laws 1907, 
by which the legislature attempted to authorize the county 
commissioners in counties having more than 100,000 inhab- 
itants to let contracts for feeding prisoners in the county 
jail to the lowest and best bidder, is unconstitutional and 
void.” It is said in the opinion: “It follows, therefore, 
that the plaintiff was not bound by the terms of the con- 
tract between the county board of Douglas county and 
Gardipee & Flanagan, which was upheld by the district 
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court; and, plaintiff having furnished the meals in ques- 
tion to a state’s prisoner, which fact was admitted by the 
demurrer, he was clearly entitled to the compensation men- 
tioned in that part of chapter 53 remaining in force, by 
which it is declared that the sheriff shall receive the sum 
of 50 cents a day for furnishing meals to such a prisoner.” 
The judgment of the district court was reversed and the 
cause remanded for further proceedings. A glance at the 
section as it is left amended with the unconstitutional 
part stricken out shows that, omitting the last proviso con- 
cerning a report to the county treasurer and the payment 
of fees to him, the section reads: “For boarding prison- 
ers, 50 cents per day, provided, that in counties having 
by the last preceding national or state census a popula- 
tion in excess of 100,000 the sheriff shall receive for board. 
ing prisoners, including jail supplies, 39 cents per pris- 
oner per day until January 1, 1908.” As there is a limi- 
tation as to the time for the payment of 39 cents a day 
which fixes January 1, 1908, as the end of that rate, it 
follows that there is no rate provided except the 50 cents 
a day mentioned at the commencement of the section. It 
must be clear that the opinions cited fixed the rate at 50 
eents a day. 

In McShane v. Douglas County, 95 Neb. 699, this court 
said in the syllabus: “The question presented here was 
argued and decided in McShane v. State, 93 Neb. 
54. The legislature had been in session since the 
decision, and, having made no change in the amendment 
to the statute, the construction given therein is adhered 
to.” In the body of the opinion there is a discussion of 
the two decisions of this court above cited, and the court 
said: “These excerpts from the brief clearly show that the 
questions raised in this case were expressly raised and 
decided in the former case, and that, if any relief is to 
come, it must come through the legislature. The legis- 
lature has been in session since the decision in the former 
cases, and has taken no steps to change the rule of the 
decisions. We are not inclined to interfere with, their 
prerogative.” 
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In section 2285 of the report of the commission for re- 
vision of the general laws of Nebraska, it is said: “The 
several sheriffs shall charge and collect fees as follows, 
to wit: Serving capias with commitment or bail bond and 
return, one dollar. * * * Where there ate prisoners 
confined in the county jail, $1.50 per day shall be allowed 
the sheriff as jailer. For boarding prisoners, 50 cents per 
day; Provided, it shall be the duty of the county board to 
advertise on or before December, annually, for proposals 
for furnishing meals to prisoners in the county jail accord- 
ing to specifications set forth in said advertisement, and 
on or before the first day of January in each year to con- 
tract with the lowest and best bidder for feeding prisoners 
in the county jail; Provided, further, the sheriff shall, on 
the first Tuesday in January, April, July and October of 
each year, make a report to the county board under oath 
showing the different items of fees except mileage col- 
lected or earned, from whom, at what time, and for what 
service, and the total amount of fees collected or earned 
by such officer since the last report and also the amount 
collected or earned for the current year, and he shall then 
pay all fees earned to the county treasurer.” 

The report of the above commission was adopted and ap- 
proved Iebruary 14, 1913, and “made of force as the Re- 
vised Statutes of the state of Nebraska of 1913.” Laws 
1918, ch. 8 (House Roll No. 1). Both of the opinions 
of this court prepared by Judge Barnes (State v. Mce-. 
Shane, 93 Neb. 46; McShane v. State, 93 Neb. 54) were 
filed January 31, 1918, and, therefore, when the report. of 
the commission was adopted with the unconstitutional 
part eliminated from the act by these decisions so that it 
would read, “for boarding prisoners 50 cents per day pro- 
vided, that in counties having by the last preceding na- 
tional or state census a population in excess of 100,000 
the sheriff shall receive for boarding prisoners, including 
jail supplies, 39 cents per prisoner per day until January 
1, 1908,” as there is a limitation as to time for the pay- 
ment of 39 cents a day—it fixes January 1, 1908, as the 

96 Neb. 43 
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end of that rate—it follows that there is no rate provided 
except the 50 cents a day mentioned at the commencement 
of the section. 

The initiation of the report of the commission begins 
with chapter 166, laws 1911. The second section of that act 
provides that the said commissioners in performing their 
duties shall omit “obsolete or repealed matter and such as 
has been declared to be invalid by the courts having juris- 
diction thereover.” And the commission is expressly for- 
bidden to make any change “which may have the 
effect of giving a different construction,” etc. When these 
commissioners were expressly forbidden to put in their re- 
port any matter that had been declared unconstitutional, 
can they put it in anyway? It would seem that if they 
were forbidden to put it in by the act which initiated their 
existence and provided for it, then.if they do put it in it 
is as if they had wndertaken to vitalize mere rubbish. 

The report above referred to is not the “Revised Statutes 
of Nebraska.” It was, and is, an antecedent volume. It 
was intended to gather up the laws of the state. The “Re- 
vised Statutes of 1913” is another book. It is provided by 
House Roll No. 875, entitled “An act to provide for the 
editing, annotating, indexing, preparing of manuscript and 
publication of the general laws of the state as a statute; 
for the authentication, the sale and distribution thereof, 
and to repeal sections 6987, 6992, 6994 and 6999x3 of Cob- 
bey’s Annotated Statutes of 1911 (C. S., ch. 95, art. 2, 
sec. 4; art. 3, sec. 4; art. 4, sec. 4); to provide an appro- 
priation therefor and to declare an emergency.” Laws 
1918, ch. 241. 

Section 1 of the act continues the commission for eight 
months for the purpose of editing and preparing the laws 
of Nebraska for publication as statutes to be known and 
cited as the “Revised Statutes of Nebraska for 1913.” 

Section 2 of that act provides that the Revised Statutes 
shall be published in the same form and on the same plan 
as the report of the commission, and “shall contain the 
matter of such report with all acts of a general nature 
enacted by the thirty-third session of the legislature, omit- 
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ting therefrom all matter that may have been repealed by 
this session of the legislature and substitute amendatory 
acts or parts thereof for those amended.” 

Section 3 of the act provides for the incorporation of 
amendments, and that “all laws of a general nature that 
shall be in force at the conclusion of this session of the 
legislature shall be incorporated in the Revised Statutes.” 

Section 7 of the act provides: “AIl acts of a general 
nature, as revised and reported to the thirty-third session 
of the legislature by the comimission for the revision of the 
laws, as soon as such report shall be approved and adopted 
by the legislature, shall be construed as a continuation of 
such laws and not as new enactments.” 

Section 8 provides that the members of the commission 
shall collate and arrange “the Revised Statutes for publi- 
cation as contemplated by this act.” They are then di- 
rected “to supply any apparent omissions, mistakes or in- 
accuracies and to correct’errors or mistakes in number or 
reference to sections, articles or chapters, or parts of any 
acts or laws in the report.” 

Section 2441, Rey. St. 1913 reads: “Where there are 
prisoners confined in the county jail, $1.50 per day shall 
be allowed the sheriff as jailer. For boarding prisoners, 
50 cents per day.” 

Then comes the provision that the sheriff shall make a re- 
port on the first Tuesday in January, April, July and Oc- 
tober of each year showing the different items of fees col- 
lected, except mileage, and the total amount collected, and 
shall pay all the fees earned to the county treasurer. Be- 
fore leaving the section under consideration, it is well to 
note that the provision contained in the report of the com- 
mission touching the letting of the contract to the lowest 
bidder is left out. It was no doubt left out because it had 
been held unconstitutional. It was eliminated by the de- 
cisions first above quoted, and it was left out of the Re- 
vised Statutes by the commission and by the legislature 
because it had been eliminated. Is there any one who will 
say that that provision is in force notwithstanding the 
fact that it has been left out? .As section 3539 of the 
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Revised Statutes of 1913 is still unconstitutional, it offers 
no serious obstacle to the enforcement of section 2441 of 
the same statutes after taking out the unconstitutional 
part relating to Douglas county. If the commission omit- 
ted to include in its report or in the Revised Statutes of 
1913 any valid statute or part of a statute, would that 
statute be invalid because the commission left it out? 
Would it not still be the law? Can the commission by in- 
cluding unlawful and unconstitutional statutes in its re- 
port reenact them as a part of the law of this state without 
consulting the people and their representative agencies? 
The law that was held unconstitutional certainly cannot 
be made valid and constitutional by including it in the 
report of this commission. This commission had a right 
to codify and classify. It did not have a right to legislate 
or to interpret. The Revised Statutes of 1913 are valid in 
so far as they codify the laws and classify them. The 
three commvissioners cannot make the law. 

“A title, ‘An act to revise the code of civil procedure of 
the state of California,’ does not sufficiently comply with 
a constitutional provision that every act shall embrace but 
one subject, which subject shall be expressed in its title, 
at least, where the act deals with a vast variety of sub- 
jects, many of which are totally distinct from each other, 
many of them having no relation to civil procedure.” 
Lewis v. Dunne, 55 L. R. A. 833 (1384 Cal. 291). 

The legislature cannot by adopting the report of this 
commission add to or subtract from the laws as they stood 
before the commission made its report. The Nebraska 
constitution, by section 11, art. III, provides: “No bill 
shall contain more than one subject, and the same shall 
be clearly expressed in its title. And no law shall be 
amended unless the new act contain the section or sec- 
tions so amended and the section or sections so amended 
shall be repealed.” .That the legislature appoints a com- 
mission and that commission makes a report does not ab- 
rogate the constitutional provision regarding the requisites 
necessary to pass valid legislation. Every safeguard 
thrown around the passage of legislation would be de- 
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stroyed if a commission could be appointed for the pur- 
pose of classifying and codifying our laws as they stand 
and with special instructions to leave our laws declared 
to be unconstitutional by the courts and it then goes ahead 
and inserts whatever it sees fit and omits whatever it dis- 
likes, and changes the statute in every way at its own 
whim and caprice. Suppose these gentlemen are desirous 
of applying their experiments to the commonwealth and 
they incorporate their peculiar views in the report which 
they make. This would do away with constitutional gov- 
ernment. This would mean anarchy. 

If we go to the statute of 19138, the title to the act con- 
tains a plurality of subjects. It reads: “An act to ap- 
prove, adopt and make of force the general laws, the code 
of civil procedure, and the code of criminal procedure.” 
Will it be seriously urged that the mistakes of the com- 
mission and the blunders of the legislature shall give the 
people something that the commission never contemplated 
and that the legislature never understood? The commis- 
sion under the authority given to it might rewrite a sec- 
tion, might rearrange a chapter, might gather together 
in one place the various statutory provisions regarding 
a particular subject, and, these expressing the meaning as 
previously agreed upon before the commission existed, it 
would permit the use of such a statute. But there must 
be no change of a substantial character in the language 
used or a different construction than that heretofore given 
by the court. In that event the original section passed by 
the legislature and interpreted by the court would bind as 
it was written and intended by the legislature and as in- 
terpreted by the court. 

In Nicholson v. Mobile & M. R. Co., 49 Ala. 205, the 
court held that, where the codifier was forbidden to change 
“the substance or meaning of any statute to be included 
therein,” the original statute might be consulted, and that 
it would contro] the language of the revision. 

In State v. Stroschein, 99 Minn. 248, the supreme court 
of Minnesota said: “The rules for the interpretation of 
revised statutes or codes resolve themselves into one in- 
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quiry, applicable alike to the construction of all legisla- 
tive enactments, viz, the legislative intent. If the language 
of the revised statutes be plain and free from doubt, the 
will of the lawmakers must be ascertained therefrom, un- 
aided by prior statutes on the subject.” Should we compel 
the appellee to hunt for another rule of law after we have 
solemnly announced one by three decisions? 

The majority opinion is reached upon the theory that 
the provision to let the contract is not separable from the 
other parts of the act. That is not a proper foundation. 
When something foreign to the subject under considera- 
tion is gathered up and brought into the act, the foreign 
matter is always separable and can be eliminated from the 
act without injury to its proper purpose. It should be 
remembered that the purpose of the constitutional provi- 
sion is to prevent surreptitious legislation. It is to pre- 
vent the legislator from stealing something into the bill 
of which his associates are not aware. These provisions 
are in the constitutions of nearly or quite all of the states. 
What the adroit and dishonest legislator would do would 
be to prepare a bill with five or six sections in it about 
some matter concerning which it would be proper to legis- 
late, and he would reflect the subject matter in the bill and 
then he would put in a vicious section entirely foreign to 
the matter under consideration in the five or six sections 
and in the title. It is uniformly held that, where this 
provision is violated by an act, a part of which is not ex- 
pressed in the title, such part of the act as is broader than 
the title, being in conflict with the constitution, is abso- 
lutely void, and, as such part is not a valid expression of 
the legislative will, it fails. Part of such an act, being a 
valid expression of the legislative will, must stand, and be 
enforced, if separable from the void portion and capable 
of enforcement apart from that which is void, unless the 
parts of the act, of the body, are so intimately related, in 
substance and purpose, that it cannot be said when the 
purpose is contemplated that the legislature would have 
acted and passed the act but for the void portion. Thus, 
suppose an act should be entitled “A bill for ‘An act to 
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amend section 10, of chapter 20, of the Compiled Statutes 
for the year 1901, and to repeal said section,’’’? and sup- 
pose that section 10 of chapter 20 relates to the govern- 
ment of townships, and contains a complete scheme for 
the government of townships, and that the amendatory act 
contains five paragraphs all dealing with the government 
of townships, and a sixth paragraph dealing with the gov- 
ernment of cities of 5,000 population, no notice of this last 
mentioned subject is given by the title, for section 10 of 
chapter 20 does not deal with cities, but with townships. 
The paragraph is therefore void—unconstitutional. But 
must the whole act fail? Five of these paragraphs deal 
with the townships, a subject entirely disassociated with 
cities, and containing a complete scheme for their gov- 
ernment expressed in an act properly entitled. Must these 
five paragraphs fail? The five paragraphs, being valid, 
complete and enforceable without the sixth, stand as a valid 
expression of the legislative authority on the subject of 
townships. These things are to be determined from the 
act itself, contemporancous legislation, matters of general 
common knowledge, indeed by all these things which a 
court may take into consideration in construing an act of 
doubtful meaning. Redell v. Moores, 63 Neb. 219. 

And because the purpose of the constitutional provision 
is to prevent surreptitious legislation, its provisions are 
not violated in upholding such parts of an act partly void 
as are reflected in the title, if such parts are complete and 
capable of enforcement, embraced in the scheme or plan 
distinct and separate from the void portions. Then they 
should be permitted to stand, because such parts, being re- 
flected in the title, receive legislative attention, while those 
parts unnoticed by the title are forbidden consideration. 

The question first and last is, as with all questions 
touching the constitution: What did the legislature in- 
tend? What was the object and purpose of the act? The 
act as originally introduced was to fix the fees of all sher- 
iffs throughout the state. It was properly entitled to ac- 
complish this purpose “An act to amend section 5, of chap- 
ter 28, of the Compiled Statutes of Nebraska for the year 


680 NEBRASKA REPORTS. [Vou. 96 
McShane v. Douglas County. 


1905, and to repeal said section.” This section dealt en- 
tirely with fees. The bill fixed the charge for feeding 
prisoners with certainty, and provided for a report from 
the sheriffs of fees and payment by the sheriffs of fees col- 
lected into the treasury. As part of the same plan a bill 
was introduced which became a law at the same session. 
This bill put the sheriff’s office on a salary. It was the 
purpose of both acts to put the sheriff’s office on a salary. 
Both acts were a part of the same general plan. The -pro- 
viso affecting the powers of the county board to let the 
contract to the lowest bidder, and which is the objection- 
able and unconstitutional feature reflected. by the title, 
was not a part of the general plan, and was incorporated 
into the act while the bill was on its passage by way of 
an amendment. The general plan was broad and compre- 
hensive and state-wide, the unconstitutional part is sepa- 
rable from it in plan and in purpose and insignificant in 
scope, and ought not to defeat the portion of the concededly 
constitutional parts of the act under the uncertain rule 
which names it an inducement to the passage of the act. 
Under the majority opinion no rule is laid down by which 
the unconstitutional part can be held to be the moving 
power to occasion the bill to be adopted. The thing which 
the legislature undertook to do under the title of “fees” 
was to provide that the county might let out the con- 
tract to anybody for feeding the prisoners. Under an 
aniendment which related only to the section concerning 
fees nobody would be apprised of the fact that the Dill 
contemplated a matter utterly foreign to the subject of 
“fees.” Perhaps it would be best to say that, if the thing 
sought to be done is foreign to the matter wnder considera- 
tion, the legislature were not thinking about it, because it 
was not in the title, and not in the subject matter of the 
bill, and therefore there was nothing which particularly 
called the attention of the legislature to it. Ifa rule shall 
be applied which puts out of consideration matter that is 
in no way suggested by the title or by the section amended, 
then we have some sort of guide. We are not guessing at 
tt. I think that such a rule as this may be inferred from 
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the cases. If we apply such a rule as this to the instant 
ease, we will say that the proposition to let the contract 
to the lowest bidder was wholly foreign to the considera- 
tion of the subject concerning what should be paid the 
sheriff per day for feeding the prisoners. That part of 
the act which seems to me to be the inducement for its 
passage provides that the sheriff shall make a report to 
the board of county commissioners on the first Tuesday in 
January, April, July and October of each year; that in 
this report he shall show the different items of fees col- 
lected or earned, and from whom, and for what service, 
and “also the amount collected or earned for the current 
year, and he shall then pay all fees earned to the county 
treasurer.” It may be remembered that there was an ef- 
fort to put many officers on salaries instead of on fees, 
and this effort was along that line. It was not unconstitu- 
tional, however, for the reason that it related to the fees 
of the sheriff and what should be done with them, and was 
therefore clearly within the purview of section 5, ch. 28, 
Comp. St. 1905, which it undertook to amend. It should - 
be remembered that this provision for making the report 
and for paying over the fees to the county treasurer was a 
new provision. It was a very urgent provision under the 
view taken by the introducer of the bill and his supporters, 
and a most important matter. Laws 1907, ch. 53, sec. 1, 
p. 226. 
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DoucLas CouNTY, APPELLEE, V. FRANK A. BROADWELL ET 
AL., APPELLANTS. 


FiIuep SEPTEMBER 26, 1914. No. 17,781. 


1. Judgment: Vacation. A judge of the district court has the right and 
power to set aside and vacate any judgments or orders made by him 
during the term at which the vacating order is made. Such vacat- 
ing order may be made upon the court’s own motion, if satisfied that 
an error has been made. 


2. Fees: CLERK or Districr Court: Accountine. The defendant was 
the clerk of the district court of D. county. By virtue of his office 
as clerk of said court, he was a member and the clerk of the board 
of commissioners of insanity for said county. He refused to account 
for the fees and compensation received for his services on said board, 
claiming that the fees were not the fees of the clerk of the district 
court. In a suit against him on his official bond, it is held that under 
the statute, and the decision in the case of Boettcher v. Lancaster 
County, 74 Neb. 148, it was his official duty to report and account 
for the receipt of such fees. 


: CoMPROMISE. Where, after a suit against 
such clerk for an accounting and payment of said fees, a compromise 
was had between him and the county board, by which a less amount 
was agreed upon and accepted than was due according to law, it is 
held that there was no question to be compromised, but it was the 
plain duty of such clerk to report and account for the fees received, 
and therefore such compromise was void. 


APPEAL from the district court for Douglas county: 
Howarp KENNEDY, JUDGE. Affirmed. 
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John P. Breen, amicus curie. 


REESE, C. J. 

On the 5th day of March, 1907, a petition was filed in 
the district court for Douglas county in an action wherein 
that county sought to recover from Frank A. Broadwell, 
a former clerk of the district court for Douglas county, and 
the American Bonding & Trust Company, his surety, on 
his official bonds, the purpose of which was to recover from 
Broadwell the amount of certain fees, some of which he 
had collected, and some of which he had not collected, 
while clerk of the district court. There were three classes 
of claims contained in the petition, to wit: (1) Fees 
earned by such clerk, but not collected ; (2) fees earned and 
collected for issuing naturalization papers under the fed- 
eral laws; (3) fees received by him as a member and clerk 
of the board of insanity. To this petition certain motions 
were filed for more specific statements of the causes of 
action, but which seem not to have been ruled upon. On 
the 20th of December, 1909, the following stipulation was 
filed in the case: ‘It is hereby agreed by and between 
the parties hereto that, as a settlement and compromise of 
all matters in dispute herein and of all matters referred to 
in the plaintiff’s petition, judgment shall be taken in favor 
of the plaintiff and against the defendants in the sum of 
$1,250 and costs of this action.” This stipulation was 
signed by the county attorney for plaintiff and the attor- 
neys for defendants. On the 21st day of December of 
the same year, judgment was rendered on the stipulation 
in favor of plaintiff county, and against defendants, for 
the said sum of $1,250 and costs of suit, and which defend- 
ant Broadwell paid. On the 3d day of February, 1910, 
and during the same term of court, William G. Ure asked 
leave to intervene in the case. Leave was not granted, but 
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the court entered an order vacating its former judgment, 
as follows: 

“It appearing to the court that the subject, matter of 
this litigation involves the compensation of the defendant 
Broadwell, as clerk of this court, and that such compen- 
sation was fixed by the statute, and that the board of coun- 
ty commissioners was and is without power to increase or 
diminish the same, and was and is without power to com- 
promise this controversy, it not being contended that the 
defendants or either of them are insolvent: Now, there- 
fore, on its own motion, it is by the court ordered and ad- 
judged that the judgment heretofore entered herein, to 
wit, on December 20, 1909, be, the same is, hereby vacated 
and set aside, and this cause is hereby retained for trial. 
To which order of the court plaintiff and defendants sev- 
erally except. It is further ordered that the moneys paid 
and assignment delivered by the defendant Broadwell in 
pursuance of the agreement and stipulation of compromise 
be returned to said Broadwell or held subject to his or- 
ders, to which order of the court plaintiff and defendants 
severally except.” 

On the 19th day of May, 1910, plaintiff filed its amended 
petition consisting of six counts, or causes of action, a 
count for each year of defendant’s service as clerk of the 
district court for which he collected and received fees for 
services aS member and clerk of the board of insanity of 
said county. The claims for fees collected for services 
rendered in the other capacities, as charged in the original 
petition, appear to have been abandoned. 

Defendants answered, admitting that for the time named 
in the several causes of action defendant Broadwell was 
the clerk of the district court for Douglas county, that he 
was a member and clerk of the commission or board of in- 
sanity, that, as such member and clerk of such board, he 
collected fees for such services, and that they are still re- 
tained by him; alleging that the claims for all such fees re- 
ceived by him were duly verified, audited, allowed and 
paid by the county board, that no appeal was ever taken 
from such allowance, and therefore the right of plaintiff 
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to question the right of defendant Broadwell to said money 
was fully and finally adjudged, adjudicated and deter- 
mined, that claims for other services rendered on said 
board, the fees for which amount to more than $3,000, | 
have also been presented to the county board for allow- 
ance and payment, but said board has neither allowed nor 
disallowed said claims, and they are still pending. The 
fact of the compromise of the matters and things alleged 
in the petition, the stipulation and judgment, hereinbe- 
fore referred to, together with the correspondence and 
opinion of the county attorney to the county board, as 
well as the payment of the judgment and costs, are pleaded 
in apt language, and the averments of which need not 
be set out in this part of this opinion. It is further al- 
leged that at the time of the said compromise there was a 
bona fide dispute and contention, between plaintiff on the 
one hand and these defendants on the other, as to the right 
of the county to collect from the defendant Broadwell any 
of the moneys referred to in the petition, and a bona fide 
controversy as to the right of defendant Broadwell to re- 
ceive from the county the moneys due upon the claims 
filed and pending before the county board for the services 
rendered by him as aforesaid; that for the purpose of com- 
promising, settling and adjusting all of said controversies, 
disputes and differences, and for the purpose of avoiding 
expensive litigation, the compromise was entered into and 
the moneys paid, as herein above stated, the same being a 
final and complete adjustment of all of said differences, 
and therefore plaintiff is not entitled to recover anything 
in this action. Prayer for dismissal of the action and for- 
judgment for costs. Neither the transcript nor abstract 
shows any reply to the answer. ; 

The cause was tried to the court, who found the facts: 
and conclusions of law in favor of plaintiff, and rendered 
judgment against defendants for the sum of $9,528.86. 
Motions were filed by defendants to set aside the findings 
of fact and conclusions of law, and for a new’trial, all of 
which were overruled. Defendants appeal. 
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The cause was tried upon an agreed statement of facts, 
which is of too great length to be set out in full, but will 
be fairly stated in condensed form. It is stipulated that 
defendant Broadwell was the clerk of the district court 
for Douglas county for the time alleged, with the defend- 
ant American Bonding & Trust Company as his surety; 
that during the time of defendant’s incumbency in said of- 
fice the bonds of said company were of binding force and 
effect; that during the time defendant held said office he 
was one of the commissioners of insanity, was the clerk 
of said board, performed the duties thereof, and earned 
the fees and compensation for said services provided by 
law, payment on account thereof being made during the 
years 1900 to 1905, inclusive, as follows: 1900, $915.65; 
1901, $796.10; 1902, $1,166.60; 1903, $1,109.80; 1904, 
$1,173.90; 1905, $797.75; that at various times during said 
years defendant filed with the board of county commis- 
sioners claims covering the fees and compensation for said 
services, when said claims were allowed, warrants there- 
for issued and paid; that no appeal was ever taken by the 
county or any person from the allowance of said claims; 
that, covering the fees and compensation for said services 
for the years 1906 and 1907, defendant filed his claims with 
said board, but they have never been allowed, nor disal- © 
lowed; that defendant has at all times since he first en- 
tered upon the duties of his office refused to enter upon 
his fee book and report to the said county commissioners 
the fees earned by him as a member and clerk of said board 
of insanity, but has at all times claimed that said fees and 
compensation were not fees of the office of the clerk of the 
district court for which he was required to account and re- 
port to the county board; that the suit was brought for the 
purpose of recovering from defendant and his surety the 
sums above stated, with interest thereon, received by him 
on account of said so-called insanity fees; that while the 
suit was pending, and about the month of September, 1909, 
negotiations for a settlement of the controversies and dis- 
putes between said county commissioners and defendant, 
regarding said insanity fees and other matters, were in- 
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augurated, and in the course thereof the defendant sub- 
mitted to said board a proposition of settlement, the same 
being referred to in the stipulation as exhibit A, attached; 
that at that time there was a bona fide dispute and con- 
tention between the county of Douglas and the defendant 
as to the right of the county to collect from defendant 
any of the money referred to in the petition, and a bone 
fide controversy as to the right of defendant to receive 
from the county any money on account of the several 
claims he had then on file against the county for services 
rendered by him as a member and clerk of the board of 
insanity during the years 1906 and 1907; that after the 
receipt of the letter (exhibit A) P. J. Trainor, chairman 
of the committee of the whole of the board of county com- 
missioners, by direction of said board, sent to George A. 
Magney, deputy county attorney, on September 25, 1909, . 
a letter, as set forth in exhibit A1; that on October 2, 1909, 
said deputy county attorney answered the communication 
and sent to the board the letter, as shown by exhibit A2; 
that on the 10th of December, 1909, the board of county 
commissioners adopted a resolution, as set forth in ex- 
hibit B; that thereafter defendant accepted said proposi- 
tion and delivered to the county authorities an assignment 
for the uncollected fees earned by him, referred to in said 
resolutions, and executed and delivered to said authorities 
a release of all claims held by him against Douglas county 
on account of fees earned by him as a member and clerk 
of the board of insanity, which had not been paid, and, 
in pursuance of said compromise, a judgment was by the 
court entered in this cause against defendants in the sum 
of $1,250 and costs, which said judgment and costs were 
thereafter paid by defendants to the clerk of said district 
court, and said money is at this time being retained by said 
clerk; that shortly thereafter the matter of said compro- 
mise and settlement was brought to the attention of the 
court in this action by a petition filed by one William G. 
Ure for leave to intervene herein, for the purpose of at- 
tacking and contesting the validity of said compromise and 
settlement, and, while said court refused to permit said 
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Ure to intervene, the court, on its own motion, decided 
that the board of county commissioners were without 
power to make said compromise and settlement, and that 
the same was ineffective, and said court, on its own mo- 
tion, on the 3d day of February, 1910, and during the same 
term, to wit, October, 1909, term, of said court, entered 
an order vacating the judgment which had been entered 
in this cause on December 20, 1909, in pursuance of said 
settlement, and ordered that this cause be retained for 
trial, and that the moneys paid and assigned and deliv- 
ered by defendant, in pursuance of said agreenient of com- 
promise, be returned to said defendant or held subject to 
his order. A copy of the order is attached to the stipula- 
tion, marked exhibit C. The amount of recovery, should 
the court find in favor of plaintiff, is stipulated, and which 
- is in accordance with the allegations of the petition above 
stated. It is stipulated that during defendant’s incum- 
bency he collected a large amount of fees; that he deducted 
therefrom the necessary and proper expenses of the office, 
including the sum allowed by law for his services as mem- 
ber of the board of insanity, and has accounted for and 
paid over-all the surplus except said insanity fees (if they 
are to be determined fees of said office) for which he is 
required to account; that he has never reported, accounted 
for, nor paid to the county the fees received by him in 
insanity cases, but has always claimed that the same were 
not the fees of the clerk’s office for which he was required to 
account, while the county claims that the amount of said 
fees so collected and received by him constitutes surplus 
fees of said office, after the deduction of expenses, sala- 
ries, etc., as aforesaid, and which the law requires him to 
pay over to said county. It is provided that “in making 
this agreement the parties are not to be considered as waiv- 
ing the right to object to any of the above facts on the 
ground of immaieriality.” (Signed by the attorneys for 
plaintiff and defendants. ) 

The exhibits referred to in the foregoing stipulation 
were attached thereto, and, with the exception of exhibit 
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C; being the order of the district court vacating its first 
judgment, heretofore copied herein, are as follows: 


“Exhibit A. 


“Omaha, Neb., Sept. 24, 1909. 

“To the Honorable, the Board of County Commission- 
ers, of Douglas County, Nebraska. Gentlemen: The liti- 
gation that is now pending between Douglas county and 
myself as clerk of the district court has been expensive 
both for Douglas county and myself. The suit was origi- 
nally instituted to recover a large amount of uncollected 
fees in civil cases, to recover from me money the county 
paid to me while serving as a member of the board of in- 
sanity, and money paid to me in connection with the nat- 
uralization of foreigners under a recent act of congress. 
The decision of the supreme court of this state in the case 
against Judge Vinsonhaler would seem to dispose of the 
controversy over the uncollected fees. Mr. Howell, special 
attorney for the county, in his recent statement before the 
members of your board, conceded that there was no legal 
claim growing out of fees paid on account of services ren- 
dered in issuing naturalization papers. Such being the 
case, the controversy is now narrowed down to the claim 
based on statutory compensation paid me for services ren- 
dered as a member of the board of insanity. 

“T think I am perfectly justified in the statement that 
until after the moneys were paid to me, which it is now 
sought to recover, no one questioned the right of the clerk 
of the district court to receive and retain the compensa- 
tion paid to him as a member of the board of insanity. 
Everybody believed the clerk had the right, under the law, 
to receive and retain that compensation. I have been ad- 
vised by my counsel that under the law I have the right 
to collect for such services, and that I am not called upon 
to account for it in my settlement with the county. The 
county board audited and allowed the claims I filed for 
these services and paid me about $5,000. The records in 
the auditor’s office will show that I have on file, and which 
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I have not been paid, claims aggregating more than $3,000 
for services rendered as a member of the board of insan- 
ity. 

“If the county should prevail in this suit against me 
and my bondsmen, and the supreme court should deter- 
mine that I must turn the compensation over to the county, 
then I would be liable for something over $5,000 and in- 
terest, and judgment would go against me for that amount. 
On the other hand, if the supreme court should decide this 
controversy in my favor, then Douglas county would be 
required to pay me something over $3,000 and interest, 
that being the amount of the unpaid bills on file. I would 
be very glad if this litigation could be terminated and the 
matter amicably adjusted. None of us can tell just what 
‘will be the result of this litigation until after the supreme 
court has finally passed upon it. In order to effect a 
compromise, I beg to submit to you the following proposi- 
tion: I will pay to Douglas county in cash $1,000 in full 
and complete settlement of all claims I have against the 
‘county, release all claims on account of money earned 
while a member of the board of insanity that have not 
been paid to me, and the county is to receive (receipt?) 
in full for all claims it has against me. I submit this 
proposition to your respectful consideration and ask that 
you advise me of your conclusion. 

“Yours very respectfully, 
“(Signed) Frank A. Broadwell.” 


“Exhibit Al. 


“Omaha, Neb., Sept. 25, 1909. 

“George A. Magney, Deputy County Attorney, City. 
Dear Sir: Enclosed please find a communication from 
Frank A. Broadwell, former clerk of the district court, 
Douglas county, addressed to the board of county com- 
missioners, stating that be would like to compromise the 
differences in accounts between him and the county. The 
communication came up for consideration before the com- 
mittee of the whole, and they instructed me to have you 
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prepare an opinion, whether or not the board of county 
commissioners could compromise with Mr. Broadwell upon 
any terms, and also an opinion as to the chances of Doug- 
las county winning the suit for the collection of the in- 
sanity fees. Any figure or statement that you need in 
this matter can be obtained from Mr. Solomon, county 
comptroller. 
“Yours respectfully, 

“(Signed) P. J. Trainor, Chairman Committee of the 

Whole.” 


“Exhibit A2. 
“Omaha, Neb., Oct. 2, 1909. 

“Hon. P. J. Trainor, Chairman Committee of the Whole, 
Omaha, Neb. Dear Sir: I have your inquiry of Septem- 
ber 25, relative to the suit of Douglas county against 
Frank A. Broadwell, former clerk of the district court. 
You ask if the board of county commissioners have the 
authority under the law to compromise this suit with Mr. 
Broadwell upon any terms, and you also desire an opin- 
jon as to the chances of Douglas county in securing a 
judgment against Mr. Broadwell in this suit for insanity 
fees collected and retained by him. In reply will say in 
my judgment there can be no question about the legal right 
of the board to compromise a suit of this character, if it 
is determined that a compromise is in the interest of the 
county. 

“The other question is more difficult. Our supreme 
court has held that the clerk must report and account for 
all fees collected by him. So far as I am able to learn, the 
court has at no time definitely decided the question of 
the fees earned by the clerk, as a member of the board of 
insane commissioners. The statute makes the clerk of the 
district court, the clerk of the board of insane commission- 
ers and fixes the fees he may receive as such clerk, but the 
statute does not require the clerk of the insane commis- 
sion to account for his fees, as such, to the county. In 
my opinion there is a chance that the court would hold 
that Mr. Broadwell should account to the county for all 
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fees collected by him as a member of the insane commis- 
sion, and yet there is room for serious doubt as to what 
the result of the suit now pending may be. Because of 
the uncertainty involved in this question, I think the board 
of county commissioners would be justified in using their 
discretion as to whether this suit should be compromised 
or not. The county may win, and it may lose, and I think 
no one can at this time state with any degree of certainty 
what the final outcome of the suit may be. 
“Very truly yours, 
“(Signed) Geo. A. Magney, Deputy County Attorney.” 


“Wxhibit B. 


“Whereas, an action is now pending in the district court 
for Douglas county, Nebraska, wherein the county of Doug- 
las is plaintiff and Frank A. Broadwell et al. are defend- 
ants, in which the county of Douglas seeks to recover 
from the said Frank A. Broadwell, as former clerk of 
the district court, certain sums on account of uncollected 
fees earned in his office as clerk of the district court and 
also moneys paid to him as a member and clerk of the 
board of insanity: 

“And, whereas, the said Frank A. BDeoadwell has pend- 
ing before this board claims for fees earned by him as a 
meinber of said board of insanity and which claims have 
not been allowed by this board: 

“And, whereas, a proposition has been made by the said 
Frank A. Broadwell to assign to Douglas county all claims 
for uncollected fees earned by him as clerk of the district 
court, to waive any claim for fees earned by him as a 
member and clerk of the board of insanity, and to release 
the county from any such claims, and to pay to the county 
the sum of $1,250 in full payment and satisfaction of all 
claims of Douglas county against him or his bondsmen: 

“Now, therefore, for the purpose of fully settling and 
compromising all claims held by the county of Douglas 
against the said Frank A. Broadwell, as clerk of the dis- 
trict court, and settling all claims of the said Frank A. 
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Broadwell against Douglas county, be it resolved that the 
county attorney is hereby directed as follows: 

“(1) To take from the said Frank A. Broadwell an as- 
signment for all uncollected fees earned by him as clerk 
of the district court. 

“(2) To take a release from said Frank A. Broad- 
well of all claims held by him against Douglas county on 
account of fees earned by him as a member and clerk of 
the board of insanity, and which have not been paid to 
him. 

“(3) To accept judgment in the district court for 
Douglas county in the sum of $1,250 and costs in the ac- 
tion pending in said county, which said judgment shall 
be in full of all claims of said Douglas county against the 
said Frank A. Broadwell; and upon the execution of said 
assignments, releases, and the payment of said judgment, 
all claims against the said Frank A. Broadwell, as clerk 
of the district court, shall be and hereby are fully satis- 
fied, compromised and discharged. 

“(Signed) P. J. Trainor, 
“(Signed) L. W. Bruning, 
“(Signed) John Grant, 
“(Signed) C. J. Pickard, 
“(Signed) Jeff W. Bedford.” 

The cause was tried to the court without the interven- 
tion of a jury. An order was made by the court holding 
that the petition for intervention be denied, and finding 
that the subject matter of this litigation involves the com- 
pensation of the defendant as clerk of the district court; 
that such compensation is fixed by the statute; and that 
the board of county commissioners was and is without 
power to compromise this controversy, it not being con- 
tended that the defendants or either of them are insol- 
yent. By request the court made special findings of fact 
and conclusions of law. The findings of facts are in ac- 
cord with the stipulation of facts, and .need not be set 
out here at length, but, among which, it is found, in the 
matter of the compromise, that at that time there was 
a bona fide dispute and contention between the county of 
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Douglas and defendant as to the right of the county to 
collect what are called “insanity” fees from defendant, 
and as to his right to receive from the county any money 
on account of the claims for such fees then pending before 
the county board, and that it was for the purpose of set- 
tling the dispute that the compromise was entered into; 
that after the compromise was concluded, and after the 
judgment thereon enforcing the same, defendant complied 
with all its terms, including the payment into court of 
the $1,250 agreed upon and the costs of the suit, the money 
being still retained by the clerk; that defendant had never 
accounted to plaintiff for said fees, but has at all times 
claimed that they were not the fees of the clerk’s office for 
which he was required to account and report to the county. 
The conclusions of law are to the effect that the fees in 
dispute were moneys that came into defendant’s hands by 
virtue of his office as clerk of the district court; that he 
should account for the same; that his failure to do so 
constituted a breach of conditions of his bond; that the 
allowance of the claims presented was fcrmal and minis- 
terial only, and constitutes no defense to this action; that 
the attempted settlement and compromise made by the 
board was beyond the power of said board, and was inef- 
fective and void; that plaintiff is entitled to recover of 
defendant the several sums received by him, with interest 
thereon from the time of payment, amounting in all to the 
sum of $9,528.86, for which judgment was rendered. 

Two principal questions are presented for decision: 
First, Is defendant liable upon his bond for the fees and 
compensation collected and received by him from the coun- 
ty? Second, If so, has the compromise any legal or bind- 
ing force? 

- It is also insisted as a third contention that the court 
exceeded its legitimate authority in setting aside and va- 
cating its former Judgment, but we are unable to detect 
any serious legal question here. It must be conceded, for 
it is well-settled law, not only of this state, but of all 
others, that during the term at which a judgment or order 
is made the court has the power and authority to recon- 
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sider any question, order or judgment decided, ordered or 
adjudged during that time. In other words, the judge has 
full control of his docket during the term, and has full 
authority to amend, correct or vacate any orders made or 
judgments rendered. In this he is not bound to await the 
motion of counsel, but may on his own motion take any 
action he might have taken when the case was submitted 
to him or at any time thereafter. The court had full power 
to vacate the former judgment and direct that the case 
be heard upon its merits. 

It is said, both by the court and counsel, that there was 
a good-faith dispute and contention between the county 
and defendant as to defendant’s liability for the fees and 
compensation received by him. It is the well-settled rule 
of law that, ordinarily, in case of a dispute between per- 
sons, whether natural or artificial, a compromise and ad- 
justment of the differences will, in the absence of fraud, 
collusion or mistake, be binding upon the parties. That 
the law favors settlements is a common and well-under- 
stood maxim; but it is contended by plaintiff that in this 
case there was nothing to compromise; that the law fixed 
the status of the parties, and, if it was the official duty of 
defendant to report and account for the fees, there could be 
no question to compromise. 

In view of the statute and our past decisions, we cannot 
adopt the contention of defendants, and are of opinion that 
the law was and is well settled that it was the duty of 
defendant to account for the fees in controversy, and that 
there was not, and could not be, any legal or reasonable 
ground for dispute or controversy over the subject. 

It is clear, and conceded by defendant, that, if the fees 
in dispute were to be considered the fees of the office of the 
clerk of the district court, there could not well be any 
question as to the duty of defendant to report them. The 
question then arises as to defendant’s official relation to 
the county, for the law is clear that all fees of the clerk’s 
office should be reported. 

Section 17, ch. 40, Comp. St. 1911, provides: “In each 
organized county of the state there shall be a board of com- 
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missioners, consisting of three (3) persons, to be styled 
commissioners of insanity, two (2) of whom shall consti- 
tute a quorum; the clerk of the district court shall be 
ex officio (by virtue of his office) a member of such board, 
and clerk of the same; the other members shall be ap- 
pointed by the judge of said court; one of them shall be 
a respectable practicing physician, and the other a respect- 
able practicing lawyer,” etc. 

Section 18, ch. 40, Comp. St. 1911, provides that before 
entering upon the duties of their office the persons so ap- 
pointed shall take and subscribe to the usual oath of office. 
By this it is made plainly to appear that but two members. 
of said commission are to be appointed by the judge creat- 
ing the board, or commission. The clerk of the district 
court, by virtue of his office as clerk, is to be the other 
member. The two appointees are required to take the offi- 
cial oath. The clerk is not, because he is already under 
oath and bond. So far as his place upon the commission 
is concerned, he is entirely beyond the reach of the judge 
making the appointments. If he is clerk of the district 
court, he is thereby a member of the commission—so de- 
clared by law. While he is clerk of the commission, he is 
such by virtue of being clerk of the district court, and 
the duties are imposed upon him as such clerk of the dis- 
trict court. It would seem to follow that his compensa- 
tion is not increased thereby. 

It may be further noticed that as early as June 8, 1905, 
in Boettcher v. Lancaster County, 74 Neb. 148, the iden- 
tical question here presented was decided by this court, 
and it was there held that “a clerk of the district court is 
required to account for the fees earned by him as a mem- 
ber of the board of commissioners of insanity.” As that 
decision was made long before any suit was brought in 
this case or before any effort at a compromise was inaugu- 
rated, it would seem that all doubt as to defendant’s lia- 
bility was effectually put at rest, and there was nothing 
which was the subject of compromise, it being defendant’s 
clear legal duty to report the fees and account for them. 
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It cannot be said that in making the alleged compro- 
mise the county board acted judicially. Nor had the board 
any power to increase the compensation of defendant, as 
was thereby done. The duty of reporting and accounting 
for the fees collected was imposed by statute, and which 
could not be changed by any order the board might make, 
or by any agreement into which the board might enter. 
Mitchell v. Clay County, 69 Neb. 796; Otoe County v. 
Dorman, 71 Neb. 408. In Logan County v. Doan, 384 Neb. 
104, in discussing a claim made by a sheriff, in which it 
is held that the sheriff must discharge the duties of his 
office for the compensation provided by law, we said: “Nor 
has the county board the power to allow a public officer a 
compensation in excess of that allowed by statute.” See, 
also, State v. Roderick, 25 Neb. 629; Kemerer v. State, 7 
Neb. 130. If the board has not the power to allow com- 
pensation in excess of that allowed by statute, such an act 
must of necessity be void, and the board cannot do by indi- 
rection, by way of compromise, or otherwise, that which 
it has not the power to do directly. If the agreement of 
compromise was yoid for want of power to make it, it never 
had any binding force, and might be attacked collaterally. 
If the order was void, it was no order. Fremont County v. 
Brandon, 6 Idaho, 482; Village of Fort Edward v. Fish, 
156 N. Y. 363. 

We are not unmindful of the many cases cited by coun- 
sel, but the citations cannot be referred to and discussed 
in this opinion. We are satisfied with a review of the 
statute of this state and the decisions of this court. 

It follows that the judgment of the district court must 
be and is 

AFFIRMED. 

HHAMER, J., dissents. 


Rose and Fawcett, JJ., not sitting. 
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Potter v. Sorensen. 


CHarutes H. Porrer, APPELLEE, V. Maps SORENSEN, 
APPELLANT. 


Fivep SEPTEMBER 26, 1914. No. 17,805. 


1. Appeal in Equity: Conrriicting Evmrencre: FInpINGs. This cause 
in equity was submitted to the district court on the oral testimony 
of all the witnesses. The testimony was squarely conflicting on ev- 
ery material element in the case. The evidence given by one side or 
the other was necessarily untrue. The trial court had the opportunity 
to observe the demeanor, conduct and apparent truthfulness of the 
testimony of each witness. In such case, while the findings and de- 
eree of the district court are not binding upon this court, yet such 
findings are proper subjects for consideration by the appellate court. 


2. Contract: RerorMaTion. The evidence is examined, and no reversi- 
ble error is found. 


AppEeaL from the district court for Valley oy 
JAMES N. PauL, JupGE. Affirmed. 


Claude A. Davis, for appellant. 
E. P, Clements, contra. 


REESE, C. J. 

This is an action to reform a written contract for the 
sale of real estate, and to decree its specific performance 
as reformed. The decree was in favor of plaintiff, and 
defendant appeals. 

We find that the case was submitted to the district 
court upon the most direct and positive conflicting evi- 
dence upon all the material issues in the case. It is al- 
leged in the petition that on the 13th day of January, 
1911, plaintiff was the owner of the real estate in question, 
and which is described therein (but as it is a very irregu- 
lar tract, and can only be described by the statement of 
many courses and distances, we do not deem it necessary 
to set out the description here). The land is situated 
‘south of and immediately adjoining the town plat of the 
city of Ord in Valley county. It is a long, irregular and 
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in part a narrow strip, tapering to a point at the south 
end; the north end of greater width abutting on the plat 
of the city of Ord. It is further alleged that on the date 
named plaintiff and defendant entered into an oral con- 
tract by which plaintiff agreed to sell and defendant to 
purchase the land for the sum of $3,150, of which $1,000 
was paid, the remaining $2,150 to be paid upon the 1st 
day of April of the same year; that defendant presented 
to plaintiff a written contract for his signature, but which 
plaintiff was unable to read, owing to defective eyesight, 
defendant stating to plaintiff that it was in accordance 
with their agreement, and plaintiff signed it, relying on 
defendant’s representations, and believing that it was so 
written; that the instrument was retained by defendant, 
and permission for plaintiff to see it refused, but plain- 
tiff is informed that it does not correctly and truly state 
the contract, and that defendant either misread it to him 
with fraudulent intent, or has fraudulently changed it 
since it was signed, for the purpose of obtaining the land 
for a less price than agreed upon; that plaintiff tendered 
to defendant a deed and demanded payment of the remain- 
der of the alleged purchase price, but defendant refused to 
comply with the demand; that about said 1st day of April 
defendant took possession of said land and holds the same. 
Prayer for reformation of the written agreement to corre- 
spond with the contract as made, and for its enforcement 
as reformed. 

- Defendant answered, setting up the written agreement 
as made; alleging that it truly stated the contract between 
him and plaintiff, its signing and acknowledging by both 
plaintiff and his wife; alleging in a very extended answer 
that the agreement was fully understood by plaintiff and. 
his wife; denying all fraud, misrepresentation or change 
in the written agreement; alleging that the oral contract 
between him and plaintiff was correctly stated in the writ- 
ten agreement; and denying generally all allegations of 
the petition, except that of the purchase and possession of 
the land. The tender of the purchase price according to 
the written agreement and its refusal by plaintiff are also 
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alleged. The prayer is: (1) For the dismissal of plain- 
tiff’s petition; (2) or that the court order plaintiff and 
wife (the wife being made a party at defendant’s request) 
to execute and deliver to him a warranty deed conveying 
the full title to the land, upon the payment of the sum of 
$105 an acre therefor for such number of acres as the tract. 
contains; and (8) for general equitable relief. 

Plaintiff replied, denying the correctness of the descrip- 
tion of the land stated in defendant’s answer, and giving 
what he claims is a true description, followed by a gen- 
eral denial of all other averments of the answer, which do. 
not admit the allegations of the petition. 

The contract as set out in defendant’s answer is in writ- 
ing and in the form of a warranty deed, although not com- 
plete in the description of the land. The principal con- 
tention is as to the statement of the consideration, or price 
to be paid for the land. It is stated as follows: “For and 
in consideration of the sum of one hundred five no/100 
($105) dollars per acre”’—and near the close is the ac- 
knowledgment of the receipt of $1,000 in part payment; 
balance of purchase price to be paid on or before April 1, 
1911. It was signed by plaintiff, and the next day de- 
fendant procured the county judge, and they, accompanied 
by Rudolph Sorensen, went into the country some seven 
miles to where Mrs. Potter was teaching school, procured 
her signature and acknowledgment, and upon their return 
to Ord the acknowledgment of plaintiff was taken by the 
county judge. It is claimed by plaintiff, and so testified 
to by him, that the contract price agreed upon was $3,300 
in gross; that he refused to sell by the acre and never 
agreed thereto; that, if the clause as to the price was in 
writing when he signed it, it was misread to him by de- 
fendant. Mrs. Potter testified that, when the instrument 
was presented to her at the schoolhouse, she read the whole 
carefully, and neither this clause nor the one referring to 
the advance payment of $1,000 was therein, while defend- 
ant testified as positively that both were there, having 
been written there in the presence of plaintiff before it was 
signed by him. Judge Gudmundsen, the county judge, was 
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present at the time the instrument was signed by Mrs. 
Potter, but, unfortunately, he did not read the contract 
nor give any attention to its contents. About all he could 
testify to was that on the way out to the schoolhouse de- 
fendant told him he was paying $3,150 for the land. Lars 
Sorensen, a relative of defendant, testified that he saw the 
contract the same evening after defendant came from 
plaintiff’s house, that he “read the price through,” and it 
was stated as it is now. Rudloph Sorensen, a brother of 
defendant, testified to substantially the same, as to hav- 
ing seen the instrument that night with the words there 
as now. He also sustains the testimony of Judge Gud- 
mundsen, which is practically admitted by defendant, as 
to the statement by defendant that he bought the land at 
about the price of $3,150, and that nothing was then said 
about the measurements of the land, and that before Mrs. 
Potter signed the instrument she sat down and read it. 
It fully appears that Thomas Sorensen, the uncle of de- 
fendant, was present at the home of Mr. Potter at the time 
the contract of purchase was made, and signed the con- 
tract as a witness, but for some unexplained reason his 
testimony was not taken. Plaintiff seems to have had the 
impression that there was “close to” or about 30 acres in 
the tract, but said he had bought it in gross, had never 
had it surveyed, and insisted upon selling it in the same 
way; that he had it listed with agents for sale at $3,300, 
and would take no less, except that he allowed defendant 
the usual commission, which amounted to $150, leaving the 
price to defendant at $3,150. It is conceded that the $1,000 
was not paid until the next day. If the statement as to 
its receipt was in the contract when written, it was writ- 
ten there the night befure the payment was made. At the 
time the sale was made, there was snow on the ground 
and it was very cold. lt seems that by a subsequent 
survey it was found that the tract consisted of a little 
over 15 acres. There was no homestead right in the land. 
We find no evidence as to its value in the bill of exceptions. 
Defendant was dealing in lands, both on his own behalf 
and as agent for others. It was shown by his testimony 
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that he had acquired a knowledge of the rules of law gov- 
erning the sales of real estate. He had not paid the $1,000 
advance payment. If he considered that he was paying a 
reasonable price for the land, we are at a loss to under- 
stand why he was so anxious to obtain the signature of 
Mrs. Potter to the contract as to procure a handcar and 
transport the county judge through the cold to the school- 
house for the purpose of securing it. All the evidence sub- 
mitted to the court was by oral testimony in open court. 
The learned trial judge had the opportunity to observe the 
demeanor, conduct and apparent candor of each witness. 
We have frequently held, and it is no longer necessary to 
cite cases, that in such case of conflicting evidence the 
decision of the district court, while not binding upon the 
conscience of this court, will be considered where the 
court has knowledge of the witnesses and observes them in 
giving their testimony. If we give any consideration what- 
ever to the findings and decree in this case, an affirmance 
of the judgment must follow. 

We have considered the contention of defendant, as well 
as his many cases cited in favor of the proposition, that 
where land is sold by the tract or in gross, if the measure- 
ment shows an error of much magnitude in the quantity 
of land, the courts will apply a remedy and make the loser 
whole. But where the difference in quantity is slight, un- 
der a conveyance containing the words “more or less” or 
of similar import, the courts will not interfere, nor apply 
any remedy. This is no doubt the law, but we cannot see 
that it has any application to this case. The issues are: 
Did plaintiff make the contract set up in the writing? 
Was it changed after he signed it? Was he made aware of 
its contents, as claimed by defendant, when he signed it? 
In other words: What was the real contract? The court 
having found that the contract was as claimed by plaintiff, 
there was nothing to do but correct it and enforce it. Had 
plaintiff sought a rescission of the contract and the return 
of his $1,000 paid, an entirely different question might 
have been presented. 
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As the case is presented to this court, the decree of the 
district court must be and is 
AFFIRMED. 


WILLIAM P. MILES, APPELLANT, V. CHEYENNE COUNTY 
ET AL., APPELLEES. 


FiLep SEPTEMBER 26, 1914. No. 18,465. 


1. Counties: EMPLOYMENT oF ATTORNEY: CONTINGENT FEE. A contract 
between an attorney and a board of county commissioners, by which 
the attorney for a contingent fee undertakes to collect a dormant 
judgment of long standing, is not necessarily void solely because of 
the contingent character of the fee provided for. 


2. Attorney and Client: CoNTINGENT FEE: REASONABLENESS. The evi- 
dence is examined, and it is held that the contingent fee provided for- 
by the contract is not so unreasonable as to render the contract void 
as matter of law. 


APPEAL from the district court for Cheyenne county: 
HANSON M. Grimes, Jupen. Affirmed. 


Miles & McIntosh, Nolan & Woodland and Wilcor & 
Halligan, for appellant. 


R. W. Devoe, F. BE. Williams, D. L. Johnson and A. L.' 
Timblin, contra. 


ReEeEss, C. J. 

This action is for an injunction to restrain Cheyenne 
county, its county board, Alva L. Timblin, and Daniel L. 
Johnson, from executing and carrying out a contract en- 
tered into between the county board and the defendant 
Timblin on the 18th day of October, 1912. It appears that 
in the years 1888, 1889, Frank B. Johnson and another, 
now deceased, were engaged in the banking business at 
Sidney, in Cheyenne county, and the then county treasurer 
deposited county funds in said bank to the extent of 
$17,357.40. The bank failed, and the money thus depos- 
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ited, with the exception of the sum of $3,000 subsequently 
paid, was, for the time, lost to the county, but leaving 
Johnson liable therefor. Later, Mr. Johnson resided in 
Douglas county, when suit was brought against him in the 
‘district court for that county for the balance remaining 
_ unpaid. His defense was sustained in the district court, 
but, upon review in this court, the judgment was reversed, 
and he was held liable. AfcIntosh v. Johnson, 51 Neb. 33. 
Upon the cause being remanded to the district court, and 
‘on April 14, 1898, judgment was rendered in favor of the 
plaintiff and against Johnson for the sum of $13,638.89. 
So far as is shown by the record, no attempt was made to 
collect the amount of the judgment, probably owing to 
the supposed insolvent condition of Johnson, and it be- 
came dormant. Defendant Timblin is an attorney of the 
Douglas county bar. In 1910 the county commissioners 
of Cheyenne county entered into a contract with Tim- 
blin, by which he was employed upon an agreement for a 
contingent fee to collect the judgment. He entered upon 
the employment, calling defendant Daniel L. Johnson to 
his assistance. They investigated ‘rank B. Johnson’s af- 
fairs, and, after reviving the judgment, instituted a suit, 
in the nature of a creditors’ bill, in the district court for 
Douglas county, for the purpose of uncovering certain 
property claimed by them to belong to Johnson, when it 
was concluded that the contract with the county board 
was invalid for the reason that it was not entered into 
upon the petition of ten freeholders of the county. Ac- 
cordingly such a petition was presented, and on the 18th 
day of October, 1912, the contract involved in this action 
was entered into. There is no copy of the first or original 
contract in the record, but it is plainly inferred that the 
two contracts were the same in their terms and provisions. 
The new contract is as follows: 

“This agreenient, made in duplicate, by and between the 
county of Cheyenne, in the state of Nebraska, by and 
through its duly elected, qualified and acting board of 
county commissioners, of the first part, and Alva L. Timb- 
lin, of Omaha, Nebraska, of the second part, witnesseth: 
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“That, whereas, on the 14th day of April, 1898, the said 
county of Cheyenne recovered a judgment in the district 
court for Douglas county, Nebraska, in the action there- 
in pending, wherein James J. McIntosh, as treasurer of 
said Cheyenne county, was plaintiff and Frank B. John- 
son, of Omaha, was defendant, in the sum of $18,638.89, 
with costs of suit, which action is found in appearance 
docket 34, at page 295, of the records of Douglas county, 
and said judgment bearing interest at the rate of 7 per 
cent. per annum from its date: 

“And, whereas, the said judgment is wholly unpaid and 
the said county of Cheyenne is desirous of collecting the 
same: 

“And, whereas, on the 26th day of November, 1910, said 
county of Cheyenne, through its board of county commis- 
sioners, made and entered into a contract, with said Alva 
L. Timblin, for the collection thereof, and that said Alva 
L. Timblin, acting under said contract, has performed a 
great amount of work toward the collection of said judg- 
ment, and has caused said judgment to be revived, and 
has had proceedings, in the nature of examination of the 
debtor, and has collected much evidence, pertinent and 
necessary to the collection of said judgment, and has insti- 
tuted action in the name of said Cheyenne county, in the 
district court for Douglas county, against said Frank B. 
Johnson and others, seeking to subject certain property to 
the payment of said judgment, which action is now pend- 
ing and ready to be tried: 

“And, whereas, some question has been dees as to the 
regularity of such employment, of the said Alva L. Timb- 
lin, and the county of Cheyenne is desirous of avoiding 
any possible question, as to the regularity of such employ- 
ment. 

“It is hereby agreed, by and between the said county 
of Cheyenne and the said Alva L. Timblin, that the said 
county does hereby employ said Timblin, to proceed with 
the collection of said judgment and to maintain, in the 
mame of the county of Cheyenne, any actions or proceed- 

96 Neb. 45 
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ings, which may be now pending, and to institute or bring, 
in the name of the county of Cheyenne, any actions or 
proceedings, for the collection of said judgment, which, in 
his Opinion, may be advisable for that purpose, and to do 
all acts and things, in and about the collection of said 
judgment, which, under the laws of Nebraska, an attorney 
at law is empowered to do, but no settlement or compro- 
mise shall be made, before submitting the proposition to 
the board of county commissioners of Cheyenne county, Ne- 
braska, for their approval, and the said county of Chey- 
enne hereby agrees to and with the said Alva L. Timblin 
that he shall receive for his services, as herein set forth, 
the one-half of all sums collected upon said judgment, not 
exceeding two thousand dollars and one-fourth of all 
sums, so collected, in excess of two thousand dollars; said 
sums to be in full compensation for the services of said 
Timblin and any associate or assistant he may retain, on 
his part. 

“And the said Alva L. Timblin hereby agrees to and with 
the said county of Cheyenne that he will use his best ef- 
forts, toward the collection of said judgment and faith- 
fully perform all the duties and obligations resting upon 
him, under this agreement and the laws of the state of 
Nebraska, and to accept the compensation herein agreed 
upon, in full satisfaction and payment of his services and 
expenses, if any there be, for himself and any assistant he 
may retain: And further agrees that he will promptly 
remit, to the treasurer of Cheyenne county, any money 
that may come into his hands, from the proceeds of said 
judgment, less such sums, as may be due, to the said Timb- 
lin, as his compensation, as herein set forth. 

“Tn witness whereof, the county of Cheyenne has caused 
this agreement to be signed by its board of county commis- 
sioners, and its county seal attached, and attested by its 
covn+v clerk, at Sidney, Nebraska, and the said Alva L. 
Vumblin has hereunto set his hand. All done, this 18 day 
of October, 1913 (1912).” 

The objections alleged in the petition to the contract 
are numerous, and which may be summarized as follows: 
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(1) That it gives to Timblin authority to institute ac- 
tions in the name of the county for the collection of the 
judgment, which, in his opinion, might be advisable. (2) 
That by the contract he has authority to settle and com- 
promise the said judgment, after submitting the same to 
the commissioners of the county. (3) That he is author- 
ized to receive payment or compromise of said judgment, 
and retain for his services 50 per cent. of the first $2,000, 
and 25 per cent. on all money collected in excess of $2,000, 
the same to be in full compensation for his services and 
personal expenses and for any associates or assistants, 
whom he may retain in the collection of the judgment, thus 
giving him authority to employ and retain, on behalf of 
the county, other and different counsel, at his option, 
without the consent of the county, and that he will remit 
to the county treasurer the proceeds of said judgment, 
less his compensation, as provided for in the contract. (4) 
That, in pursuance of said contract, Timblin has employed 
defendant Daniel L. Johnson, an attorney at law, for and 
on behalf of the county, and who is now appearing for 
the county in prosecuting a certain action now pending 
in the district court for Douglas county, the said Daniel 
L. Johnson not having been employed by the county com- 
missioners of Cheyenne county. (5) That Timblin in- 
tends to and will employ other counsel without the con- 
sent of the commissioners of Cheyenne county, contrary 
to law, and prosecute said pending action on behalf of the. 
county. (6) That, at the time of the alleged employ- 
ment of defendant Timblin, there was and still is a duly 
elected and acting county attorney of Cheyenne county,. 
who is competent, able and willing to conduct any litiga-. 
tion on behalf of the county, necessary and proper in the. 
collection of said judgment, but that the county commis-. 
sioners, in violation of the statutes, have refused and neg- 
lected to consult him in relation.to said collection, and 
have neglected to instruct him to proceed with the case. 
(7) That in the employment of Timblin the county com- 
missioners have acted entirely independent of the county 
attorney, and without any consultation with him in rela~ 
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tion thereto. (&) That the contract with Timblin is null 
and void, for the reason that it authorizes Timblin to eimn- 
ploy counsel for the county without the consent of the 
commissioners, and, unless he is restrained, he will em- 
ploy other counsel on behalf of the county in the collec- 
tion of said judgment. (9) That the said judgment is a 
liquidated claim, and the commissioners have no right to 
compromise the same, or take in full payment thereof any 
sum less than is due thereon; that it is the intention of 
Timblin to compromise and satisfy the judgment for a 
much less amount than what is due thereon. (10) That 
Cheyenne county is solvent and amply able to pay for 
any services by any attorney who is legally and properly 
elmployed; that the contingent contract for fees for the 
collection of a liquidated claim is contrary to public pol- 
icy and void; that the amount provided for in said con- 
tract is upward of $8,000, which is excessive and unrea- 
sonable, and therefore void. (11) That under said con- 
tract Timblin is authorized to receive all moneys collected, 
and, before accounting to the county of Cheyenne therefor, 
deduct therefrom his unlawful contingent fees of upwards 
of $8,000, and pay the remainder thereof to the county 
treasurer, Which is void for the reason that the statutes 
of this state provide that all claims against the county 
must be duly verified and filed with the county commis- 
sioners and allowed by them, and paid by warrants upon 
the proper fund, with the right of any taxpayer to appeal 
therefrom; that under the contract Timblin does not ac- 
count to the county commissioners, but retains, out of the 
moneys so collected, such amounts as may, to him, seem 
due him, paying the remainder to the county treasurer, 
' thus depriving the taxpayers of the county all opportunity 
to appeal from any allowance of such claims; that Timb- 
lin is under no bond to the county, is a nonresident, is in- 
solvent, and. wholly irresponsible financially, and plaintiff 
has no remedy at law in the premises. The prayer is for 
injunction restraining the county commissioners and 
Timblin and Johnson from further proceedings under the 
contract. 
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A general demurrer to the petition was filed, and over- 
ruled, when defendants answered, still insisting that the 
facts stated in the petition are insufficient to constitute 
a cause of action. The allegations as to the making of the 
contract are admitted. It is alleged that the contract was 
entered into with the knowledge, consent and approval of 
the county attorney; denies that Daniel L. Johnson is em- 
ployed at the expense of Cheyenne county, but alleges that. 
he is associated with defendant Timblin as an assistant, 
but wholly without expense to the county, and without au- 
thority to appear for the county in any way. The several 
paragraphs of the petition referring to the provisions of 
the contract are admitted or denied, but, as the contract 
must speak for itself, these issues need not be noticed. It 
is alleged that the judgment against Frank B. Johnson, 
which Timblin has undertaken to collect, is of many years 
standing, was dormant when the contract was made, no 
part had been paid, no execution had been issued, and was 
of doubtful value; that the judgment debtor claimed to be 
insolvent; that defendant had caused the judgment to be 
revived, had issued execution, and in aid of execution had 
filed a creditors’ bill, caused a referee to be appointed, had 
taken testimony before a referee; that much time had been 
occupied in investigating the business transactions of the 
Judgment debtor for 20 years; that the action then pend- 
ing in the district court for Douglas county stands ready 
for trial, but the trial is delayed by these proceedings; 
that the judgment debtor is, and for many years has been, 
a resident of the city of Omaha, which is some 400 miles 
from Sidney; that he has business interests there, but 
claims to be insolvent and without property or assets; that 
the proceedings on the creditors’ bill have been instituted 
for the purpose of ascertaining what, if any, property the 
debtor may have subject to levy: under execution; that 
such proceedings may be futile; that the distance from Sid- 
ney to Omaha is so great as to render it practically im- 
possible for the county attorney of Cheyenne county to 
make the investigations and conduct the proceedings, and 
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it was necessary that the matter be in the hands of an 
attorney residing in Omaha. The reply is a general denial. 

The cause was tried to the district court, resulting in a 
decree in favor of defendants, vacating the injunction, and 
dismissing the suit. Plaintiff appeals. 

The averments of the petition as to the provisions of the 
contract hardly agree with the contract itself. When we 
examine the terms of the written agreement, we find 
scarcely any provision which is inconsistent with the law 
as to the powers and duties of an attorney under general 
employment. There is nothing therein which gives to de 
fendant the power to employ other counsel at the expense 
of the county, but Timblin would have the right, as would 
an attorney in any case, to call to his aid at his own ex- 
pense any attorney of his choice to assist him in case he 
found it necessary. It is not necessary for us to inquire 
whether the county commissioners would have the power 
to compromise with the judgment debtor. That question 
might arise if such compromise were attempted. It is 
apparent on the face of the contract that Timblin himself 
is deprived of the right. So far as the powers conferred 
upon the attorney, as such, by the contract, we are unable 
to ‘detect anything in violation of the usual powers of an 
attorney at law in the management of a cause committed 
to his care. 

As we understand the contention of plaintiff, there are 
but two questions involved in this case. First. Had the 
county commissioners authority under the statutes to em- 
ploy an attorney at all on a contingent fee to attempt to 
collect the judgment against Frank B. Johnson? Second. 
Is the contract so improvident as to the compensation to 
be allowed Timblin, in the event of his success in collect- 
ing the judgment, or any part thereof, as to render the 
contract invalid as against public policy or good morals? 

As to the first proposition, the power of the county board 
to employ counsel in civil matters as they may deem neces- 
sary appears to be settled by section 9550, Ann. St. 1911. 
The section provides for the employment of counsel “to 
prosecute or defend, on behalf of the county or any of its 
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officers, such civil actions or proceedings as the interests 
of the county may in their judgment require, and shall 
receive such reasonable compensation in each case as the 
board and such counsel may agree upon.” It will be ob- 
served that, if in the judgment of the board it is necessary 
to employ counsel, they may do so. This lodges a discre- 
tion in them, and the choice of such counsel is not a sub- 
ject of review by the courts. Lassen County v. Shinn, 88 
Cal. 510. And the person employed “shall receive such 
reasonable compensation in each case as the board and 
such counsel may agree upon.” This leaves the question 
of compensation to the discretion of the parties, with the 
limitation that it must be reasonable. ; 
The evidence taken upon the trial was largely confined 
to the one question of the reasonableness of the compen- 
sation provided for by the contract. The testimony was 
very brief and conflicting. However, it is claimed by plain- 
tiff that a contingent fee is never a reasonable one, and 
that the county commissioners, by force of the statutes, 
could not legally enter into such a contract. It must be 
conceded that, applying the rule stated in Platte County v. 
Gerrard, 12 Neb. 244, Storey v. Murphy, 9 N. Dak. 115, 
and County of Chester v. ‘Barber, 97 Pa. St. 455, in the 
matter of the collection of taxes, the rule contended for 
applies. This may be, and doubtless is, founded upon the 
provisions of the statutes, which give an easy and effect- 
ive method for the enforcement of their collection by spe- 
cific and well-defined rules of procedure, and that, these 
being followed by the county officers, the burden is thrown 
upon the owner of the property to show why the tax should 
not be collected. State v. Board of Commissioners of 
Dickinson County, 77 Kan. 540, 16 L. R. A. n. 8. 476. If 
this is correct, it would not require much reasoning to 
cause one to arrive at the conclusion that the doctrine of 
the cases cited might not be conclusively applied to cases 
like the one before us. <A contingent fee is one which is 
made to depend upon the success or failure in the effort 
to enforce a supposed right, whether doubtful or not. We 
know of no settled law in this state which forbids such 
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contracts in an ordinary lawsuit. We can conceive of ne 
reason why, in such a case, a municipal corporation-—a 
county—may not enter into such a contract, upon condi- 
tion, of course, that it must be “reasonable.” 

The evidence being in conflict, we must inquire whether 
the contract is so unreasonable as to render it void in law. 
The inquiry must be based upon the particular facts of 
the case. As we have seen, Johnson was largely indebted 
to Cheyenne county. A judgment was rendered for the 
amount of the debt in 1898. He, to all appearances, was 
insolvent, and, no doubt, for that reason no effort was 
made to collect the amount due or any part of it. The 
life of the judgment was not perpetuated by the issuance 
of execution. It was allowed to become dormant and re- 
main so. It is evident that all prospects or hope of real- 
izing upon it had been abandoned by the county and its 
officials, and no thought or purpose of making a collection 
was indulged in by the county officers. True, he seems to- 
have been actively engaged in various lines of business in 
Omaha, but nothing appears to have come to the surface 
as property owned by him. The first step in an effort to 
collect must be an effort to revive the judgment, which 
must be done on notice to him, which might enable him to: 
shift his assets, if any, and thus prepare for what might 
follow. The next step would be the institution of a suit 
in the nature of a creditors’ bill for the purpose of bring- 
ing to light whatever property might be secreted, all in- 
volving much labor, time and expense. Timblin was will-- 
ing to make the effort. He procured the first contract. 
from the county commissioners, and entered upon it, which 
required a long line of investigation. If he was a com- 
petent lawyer, he realized what was before him if he made 
the effort. No question of taxation or collection of taxes. 
was involved. The case presented a course of litigation 
as any other lawsuit of its kind would. Before proceed- 
ing with the case, he discovered another claim against the 
debtor by which he could tie up such assets as might be 
reached, if he succeeded in his effort to revive, and the suc- 
cessful termination of the creditors’ bill. After his litiga- 
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tion. had progressed to the proper stage, he procured the 
appointment of a referee, and evidence, covering some six 
months of time, was taken, and the cause was ready for 
final trial, when this suit was commenced, the injunction 
issued by the county judge of Cheyenne county, and all the 
proceedings to collect the judgment thereby suspended un- 
til this action could go through with the tedious process of 
litigation. In view of the apparent conditions existing at 
the time the contract was made, and the certainty of liti- 
gation that would follow an effort to collect the judgment, 
we cannot say that the contract was unreasonable. It is 
shown that, at the time of and before the commencement of 
the proceedings, a number of shares of the capital stock, 
of the value of $10,000, of a solvent corporation, of which 
Johnson was an officer and manager, was carried upon 
the books of the corporation in his name, and it is claimed 
that this stock could have been reached by execution under 
the provisions of the statutes, and that, for that reason, 
the contract is unreasonable. It must be remembered that, 
at the time the contract was first entered into, this fact 
was not known by either Timblin or the county board, and 
was not discovered until by the later proceedings, when 
the debtor claimed he was not the owner of the stock, but 
held it in trust. We are impressed by another fact which 
appears upon the record. The fact of the making both of 
these contracts was open to the public, the latter one, for 
the purpose of correcting an oversight, upon the petition 
of 20 freeholders of Cheyenne county, and, after all the 
time given and labor performed in the effort to collect the 
judgment, it would seem inequitable to deprive defendant 
of the apparent results of his labors and destroy what he 
has done, as well as to deprive the county of any reason- 
able prospects of ever realizing anything on its judgment. 
The county attorney appeared for the county commission- 
ers in this case; all insisting upon the validity of the con- 
tract. 
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As we view the case, the judgment of the district court 
is right. and it is 
AFFIRMED. 
SEDGWICK, J., concurs in the conclusion. 


Ross, J., not sitting. 


HENRY ALT, APPELLEE, V. CHICAGO, BURLINGTON & QUINCY 
RAILROAD COMPANY, APPELLANT. 


FILED SEPTEMBER 26, 1914. No. 17,799. 


Waters: FLoop Waters: ACTION FoR DAMAGES: DIRECTION OF VERDICT. 
Action to recover damages alleged to have been sustained by the 
negligent construction of the defendant’s railroad yards and grades, 
which it was claimed held back the flood waters of Salt creek and 
threw them over the plaintiff’s premises and into his dwelling-house. It 
appearing from the evidence that when the flood reached its maxi- 
mum height the defendant’s tracks and grades were entirely sub- 
merged, and the water formed a lake in the Salt creek basin of such 
depth as to stand three feet deep in plaintiff’s dwelling, defendant’s 

. Inotion to direct a verdict in its favor should have been sustained. 


APppEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Reversed. 


Byron Clark, Jesse L. Root, Strode & Beghtol and Bur- 
ton L. Green, for appellant. 


Wilmer ‘B. Comstock, contra. 


BARNES, J. 

Action in the district court for Lancaster county to 
recover damages to plaintiff’s real estate, consisting of lut 
B, block 1, of Mechanics addition to the city of Lincoln, 
and personal property situated thereon, alleged to have 
been sustained by damming up and displacing the waters 
of Salt and Middle creeks by the embankments and grades 
of the defendant railroad company. 
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The construction of defendant’s railroad tracks and 
grades was not disputed. By defendant’s answer it was 
alleged that on the 5th and 6th days of July, 1908, an 
unusual and excessive rainfall prevailed over that part of 
Lancaster and other counties drained by the waters of 
Salt creek, Middle creek, Oak creek, Little Salt creek, 
Stevens creek and Antelope creek, which converged into 
the Salt basin west of and adjoining the city of Lincoln, 
where plaintiff’s property was situated, and caused a flood 
of excessive and unusual volume—one which ordinary pru- 
dence and suitable and proper railroad construction could 
not have prevented or avoided; that plaintiff’s damages 
were caused thereby, and by the act of God, without any 
fault or negligence on the part of the defendant. Plain- 
tiff’s reply was in effect a general denial. On the issues 
thus joined plaintiff had the verdict and judgment, and 
the defendant has appealed. 

It appears that plaintiff’s property is situated in what 

is known as the Salt basin in the western edge of the city 
of Lincoln, and south of what is called defendant’s J street 
grade. The record discloses that before the trial com- 
menced the defendant made an application for a change 
of venne, alleging that a fair and impartial trial of the 
cause could not be had in Lancaster county on account of 
the fact that there was a large number of suits pending in 
the district court for said county growing out of the flood 
in question. It is not necessary to determine this con- 
tention, as the case must be disposed of on the question of 
the sufficiency of the evidence to sustain a verdict for the 
plaintiff. 
_ At the conclusion of the plaintiff’s evidence, and again 
when all of the evidence was introduced, the defendant 
requested the court to direct the jury to return a verdict. 
in its favor. The requests were denied, and defendant 
duly excepted, and alleges error in overruling its motion. 
It also alleges that the evidence does not sustain the ver- 
dict, and these assignments will, for convenience, be con- 
sidered together. 
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The evidence discloses that the greater part of the city 
of Lincoln lies east of Salt creek, which flows north and 
south through Lancaster county, and rises near the south- 
west corner of the county about 23 miles from the city of 
Lincoln, at an elevation of 1,500 feet above sea level. The 
head of Middle creek is four miles west of Pleasant Dale 
in Seward county, at an elevation of 1,500 feet. Oak 
ereck heads at- Brainard in Saunders county, at an eleva- 
tion of 1,660 feet. The three streams converge in what is 
called the Salt creek basin in the valley at the western edge 
of the city of Lincoln, where the elevation is only 1,140 
feet above sea level. In the last 11 miles above defendant’s 
J street grade, Salt creek falls 70 feet, Middle creek falls 
20 feet in the last 3 miles of its course; Oak creek has a 
fall of 420 feet, 40 feet of which is in the last 5 miles before 
it enters Salt creek. A short distance below the mouth 
of Oak creek, Antelope creek, with a total fall of 300 feet 
in 9 miles, empties into Salt creek, Little Salt creek, with 
a total fall of 410 feet, and a fall of 70 feet in the last 7 
miles of its course, empties into Salt creek, and Stevens 
creek, also a considerable stream, joins Salt creek below 
the mouth of Antelope creek, while the fall of Salt creek 
northward from the city of Lincoln is only about 8 feet 
in 12 miles of its course. 

It appears that on the 5th and 6th days of July, 1908, a 
heavy rainstorm raged over the 681 square miles of area 
above referred to, unusual in its extent and intensity. At 
Palmyra, in Otoe county, southeast of Lincoln, 4.8 inches 
of rain fell in 24 hours. During the same period of time, 
at Crete, 2.81 inches of rain fell. At the same time 5.13 
inches of rain fell on the campus of the University in the 
city of Lincoln. At Woodlawn on Oak creek, 5 miles from 
Lincoln, on the morning of July 6, the 6-inch rain guage 
‘was found to be running over. Eight miles west of Lin- 
‘coln on Middle creek 8 inches of rain fell during this 
storm. When the rain began falling the ground was al- 
ready saturated with water, and the result of this unprece- 
dented rainfall is described by the witnesses in part as 
follows: 
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One Dwyer, a farmer living in the Salt creek valley, just 
north of the mouth of Antelope creek, testified that he no- 
ticed the high water at daylight on the morning of July 
6; that Little Salt creek enters the larger stream some two: 
miles north of his residence. At daylight the water was 
backing up from the north, and so continued for about 
two hours, until two different waves three feet and four 
feet high, respectively, came down Salt creek. The wit- 
ness and his family escaped by swimming and pushing a. 
mattress upon which his wife and children had taken 
refuge, for his horses were drowned in attempting to cross. 
his cornfield. The witness testified that he was five feet. 
and ten inches in height, and that he could only just touch 
bottom in his cornfield. This condition existed about two. 
miles north of the defendant’s embankment and grades. 

Henry Pennaker testified, in substance, that he lived at 
431 First street, just north of defendant’s J street grade; 
that at 6 o’clock on the morning of July 6, 1908, the water 
was near the top of the grade upon the south side; that 
it went over the grade at about half past 6 o’clock, and 
in 15 or 20 minutes it filled up the basin north of the 
grade, and from that time the water was all over the tracks. 
both north and south, and was over the J street grade. 

John Reger testified, in substance, that for a time the 
water was higher on the south side of the J street grade 
than it was on the north side, but he could not tell how 
much higher it was. 

H. G. Helger testified that when he first saw the water 
it was higher on the south side of the track than it was on 
the north side, but it soon got to be the same height on 
both sides of the grade, and was from 9 to 12 feet deep. 

Philip Schmill testified that the water came over the 
grade between 8 and 9 o’clock on the morning of the 6th. 
of July, and in two hours it was as high on the north side: 
as it was on the south side of the grade, and the water did. 
not commence to recede until the middle of the afternoor.. 

Jacob Groth testified that the water first ran to the 
north until about 10 o’clock, when the current ran back 
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to the south, and at about 5 o’clock in the afternoon it 
again ran to the north. 

John Styles stated, among other things, that when the 
water was the highest it was all over the Middle creek 
valley, and extended up that creek as far as one could see. 

R. M. Phillips testified that at 11 o’clock the water was 
all over the valley as far as he could see. There was noth- 
ing but water all over the grades. The water in Salt creek 
started to back up when the flood came down Middle 
creek. 

Henry Wuester testified that the water first came over 
the J street grade at about half past 8 o’clock in the morn- 
ing; that when it commenced to flow over the grade it 
was about three feet higher on the south side than it was 
on the north side. This witness also stated that he testi- 
fied in the Albers case that in 15 or 20 minutes the water 
was the same height on both sides of the grade. 

The plaintiff’s property, as above stated, was situated 
on the south side of the J street grade, and it must be con- 
ceded that according to the testimony of some of the wit- 
nesses, when the flood first came down Salt creek, for a 
short time the Denver grade and the J street grade held 
back the water and threw it upon the plaintiff’s premises ; 
but, when the flood came down Middle creek and the other 
tributaries of Salt creek, the Salt basin was completely 
filled up, and defendant’s grades and tracks were sub- 
merged, and the whole country west of the main part of 
the city of Lincoln was a vast sea of water which stood 
in plaintiff’s house for several hours before it commenced 
to recede. It was therefore established beyond dispute 
that the flood was so great that plaintiff’s damages could 
not be charged to the defendant’s construction of its tracks 
or grades, and plaintiff’s injuries would have occurred if 
the defendant’s tracks and grades had not been constructed 
in the Salt creek valley. It is impossible to see how any 
unprejudiced mind could have consented to a verdict for 
the plaintiff. 

It was not alleged that any particular part of plain- 
tiff’s damages was caused by the flood waters of Salt creek 
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which were at first obstructed by defendant’s Denver and 
J street grades, and there was no separate count in the 
plaintiff’s petition for damages occurring before the main 
flood covered his property. It was conclusively shown 
that when the flood was at its height all of the defendant’s 
grades were covered, and most of the damage to plaintiff’s 
property was then sustained. 

‘AS we view the evidence, it was wholly insufficient to 
sustain the verdict. Many other errors are assigned by 
defendant, but it is unnecessary to consider them. 

For the foregoing reasons, the judgment. of the district 
court is reversed and the cause is remanded for further 


proceedings. 
REVERSED. 


Resse, C. J., and Ross and Fawcett, JJ., not sitting. 


Sratk, EX REL. JULIUS HAHLER, RELATOR, V. HANSON M. 
Grimes, District JUDGE, RESPONDENT. 


Frirep SEPTEMBER 26, 1914. No. 18,794. 


1. Injunction: JurispicTion. A judge of the district court having both 
common law and equity jurisdiction has the power to allow a tem- 
porary order of injunction in a proper case pending in his court, 
notwithstanding the amendment of the statute as contained in Section 
7793, Rev. St. 1913. 


: ADVERSE POSSESSION: RamLRoADs: RicHT oF Way. A tem- 
porary injunction should not be allowed which takes the possession 
of real estate from one of the litigants and awards it to another; 
‘but the title of the Union Pacific Railroad Company in its right of 
way granted by the act of congress is for the benefit of the public, and 
prior to June 24, 1912, could not be divested either by conveyance 
or adverse possession, and no one by occupancy thereof could obtain 
such title or possession as will be protected by the courts. 


3. Mandamus: DissoLuTion or INJUNCTION. The judge of the district 
court having jurisdiction to allow a temporary order of injunction 
will not be compelled by mandamus to dissolve or set aside his order, 
unless it clearly appears that he has abused his discretion or exceeded 
his jurisdiction. 
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Original proceeding in mandamus to compel respond- 
ent to dissolve a temporary injunction. Alternative writ 
quashed, and action disnvissed. 


Hoagland & Hoagland, for relator. 


A. Muldoon, Wilcox & Halligan, Edson Rich, Myron L. 
Learned and B. W. Scandrett, contra. 


BARnges, J. 

This action was commenced in the supreme court as an 
original application for a peremptory writ of mandamus 
directed to Hanson M. Grimes, as judge of the district 
court for Lincoln county, to compel him to dissolve a tem- 
porary order of injunction allowed by him as such judge 
in an action pending in his court in which the Union Pa- 
cific Railroad Company is the plaintiff and the relator 
herein is the defendant. 

In support of his application the relator contends that, 
under section 7793, Rev. St. 1918, as amended, the district 
court has no jurisdiction to grant a temporary order of in- 
junction. The district court has both common law and 
equity jurisdiction, and, in the absence of any statutory 
restriction, has jurisdiction and power to award either a 
restraining order, a temporary wvit, or a permanent writ 
of injunction in a proper case involving its equity juris- 
diction. 1 High, Injunctions (4th ed.) secs. 11-15. 

An alternative writ was allowed and served, and by the 
return of the respondent thereto, the original applica- 
tion, and the affidavits filed in its support, it appears that 
the action in which the temporary order of injunction was 
allowed was commenced by the Union Pacific Railroad 
Company to prevent the defendant therein, who is the re- 
lator in this case, from interfering with the railroad com- 
pany in constructing a service track located wholly on a 
strip of land 400 feet in width, as granted by the act of 
congress of July 1, 1862, for the location and construction 
of the Union Pacific Railroad over and across the public 
lands of the United States. This fact is not disputed by 


VoL. 96] SEPTEMBER TERM, 1914. G21 


State, ex rel. Hahler, v. Grimes. 


the relator, but it is his contention that this land is not a 
part of the right of way, and, even if it is, that he has 
acquired title to that part of the company’s right of way 
which he or his grantor had enclosed with a fence as a 
part of his own lot adjoining such right of way, first, by 
adverse possession for more than 30 years; and, second, by 
the conveyance to his grantor, which he claims has been 
construed, or ought to be construed, to convey title there- 
to. 

It is also relator’s contention that the respondent had 
no power, jurisdiction or authority to allow a temporary 
order of injunction which has the effect to dispossess the 
relator of his real property. In support of this contention 
the relator cites State v. Graves, 66 Neb. 17; Calvert v. 
State, 34 Neb. 616; Warlier v. Williams, 53 Neb. 148; Weh- 
mer v. Fokenga, 57 Neb. 510; Coppom v. Forman, T4 Neb. 
275. The rule announced in those cases seems to accord 
with the relator’s contention, but as we view the undis- 
puted facts of this case the rule does not apply. The re- 
lator has missed the real question. It appears in the 
present action that in the case in which the temporary 
order of injunction was allowed the railroad company had 
filed a petition in equity in which, among other things, it 
was prayed that the relator be restrained from interfering 
with the company in the construction of a side or service 
track upon its right of way. The order complained of fol- 
lowed the prayer of the petition, and was allowed on no- 
tice after a full hearing on the application therefor, in 
which the relator presented all of his objections to the al- 
lowance of the writ. The application and the conceded 
facts show that the tract of land to which the relator. 
claimed title was a part of the railroad company’s right 
of way granted to it by the act of congress of July 1, 1862, 
and was a strip 100 feet wide and 264 feet long, which lay 
wholly within the company’s right of way, which was 400 
feet in width, as granted by that act. The courts have 
construed the act of congress to give the company an ease- 
ment in its right of way which the company itself could 

96 Neb. 46 
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not sell, or in any way alienate, for the reason that it was 
granted for a public purpose which the company could not 
defeat, and the company was entitled to reclaim every part 
of the right of way at any time when it became convenient 
or necessary to construct its tracks thereon. St. Joseph & 
D. C. R. Co. v. Baldwin, 103 U. S. 426; Rider v. Burling- 
ton & M. R. R. Co., 14 Neb. 120; Jamestown & N. R. Co. v. 
Jones, 177 U. S. 125; Bybee v. Oregon & CO. R. Co., 139 U. 
S. 663; Northern P. R. Co. v. Hasse, 197 U. 8. 9; Stuart 
v. Union P. R. Co., 227 U. S. 342; Umon P. R. Oo. v. Snow, 
2381: U. S. 204; Kindred v. Union P. R. Co., 225 U. 8. 582. 

It has been further held that by the grant the width of 
the railroad company’s right of way was conclusively de- 
termined, and its right thereto could not be defeated by 
adverse possession. Northern P. R. Co. v. Smith, 171 U. 
$. 260; Northern P. R. Co. v. Townsend, 190 U. 8. 267; 
Melucas v. St. Joseph & G. I. R. Co., 67 Neb. 608, 612: 
Northern P. R. Co. v. Ely, 197 U.S. 1; Webb v. Board of 

’ Commissioners, 52 Kan. 375; Grand Trunk R. Co. v. Raich- 
ardson, 91 U.S. 454. 

It is contended, however, by the relator, that the rail- 
road company is estopped to construct its service track 
because it had permitted the respondent to fence and oc- 
cupy a part of its right of way. In Union P. R. Co. v. Ely, 
197 U. S. 1, it appears to have been held by the supreme 
court of the United States that, it being beyond the power 
of the company to alienate any portion of its right of 
way, no right therein could be acquired by any one by ad- 
verse possession, and therefore no one could acquire any 
right therein by an estoppel. It would therefore follow 
that the relator’s acts were merely permissive; that he 
had never acquired any title to the tract of land in con- 
troversy either by conveyance or by adverse possession. 
If this be true, then the allowance of the temporary in- 
junction did not, as a matter of fact, or in effect, oust the 
relator of possession of the land in question or transfer 
the possession of it to the railroad company, for the rail 
road company was, and at all times had been, in the con- 
structive possession at least of all of its right of way. The 
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relator’s occupancy had been simply permissive, and, when 
the company proposed to construct its switch or service 
track thereon, the relator, if he interfered with such con- 
struction, was entitled to no more rights than an ordinary . 
trespasser. 

It also appears that the relator’s contention that the 
right he claimed to the land by reason of what he in- 
sisted he had obtained by a construction of the conveyances 
was not sufficiently established to deprive the court of 
jurisdiction to issue the temporary injunction. The con- 
veyance through which relator claims describes the land 
conveyed by metes and bounds as follows: 

“A part of the southeast quarter of section No. thirty- 
three (33) in township No. fourteen (14) north of range 
No. thirty (80) west of the sixth principal meridian, 
bounded as follows, viz.: commencing at the southeast 
corner of said section, thence north 1,700 feet, more or 
less, on the east line of section to intersection of a 
line 200 feet south of and parallel to the main track of 
the Union Pacific Railroad, thence westerly along said 
line 210 feet, more or less, to the northeast corner of 
block No. 108 of the town of North Platte, thence south- 
erly on east line of blocks No. 108, 109, 138, 189 and 168, 
1,750 feet, more or less, to the south line of the section, 
thence east 510 feet, more or less, on line of section to 
place of beginning, containing, according to the United 
States survey, 14 80/100 acres, more or less, reserving, how- 
ever, to the said Union Pacific Railroad Company all that 
portion of the land hereby conveyed (if any such there 
be) which lies within lines drawn parallel with and 100 
feet, on each side, distant from the center line of its road, 
as now constructed, and any greater width, if necessary, 
permanently to include all their cuts, embankments, and 
ditches and other works necessary to secure and protect 
their main line. 

“This conveyance is also upon the condition that the 
grantees herein, their heirs, and administrators and as- 
signs, shall erect and maintain a lawful fence between 
that portion of the premises hereby conveyed adjoining 
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the road of said company (if any such there be) and the 
road of said company upon a line 100 feet distant from 
the center line of such road, and parallel therewith in all 
cases in which such fence is required by law, or may be 
required by said company.” 

It thus appears that the land in dispute is not included 
in the description of the land conveyed by that instru- 
ment. The conveyance, however, contains a recitation 
which, it is contended, creates an ambiguity therein, and 
that the subsequent conduct of the parties shows that they 
construed it to convey the land in question. The reserva- 
tion clause, however, plainly shows upon its face, and by 
the connection in which it is used, that it was intended 
to apply only when there was no definite provision in the 
conveyance which would reserve a right of way, and it has 
no application where the land conveyed as described in 
the deed does not include the right of way, as clearly ap- 
pears to be the fact in this case. 

In Keplinger v. Woolsey, 4 Neb. (Unof.) 282, Agnew v. 
City of Pawnee City, 79 Neb. 603, and Ballinger v. Kin- 
ney, 87 Neb. 342, it was held that injunction is the proper 
remedy to prevent an interference with the enjoyment of 
an easement. The relator’s contention that the act of con- 
gress of June 24, 1912, aids him is of no force, for the 
courts have held that that act was not retroactive in its 
effect. Union P. R. Co. v. Laramie Stock Yards Co., 231 
U. 8.190; Union P. R. Co. v. Snow, 231 U. 8. 204; Union P. 
R. Co. v. Sides, 231 U. S. 213. It therefore follows that 
the respondent had jurisdiction to allow the temporary 
order of injunction of which the relator complains. 

From an examination of the application, the writ, and 
the return of the respondent, together with the affidavits 
and the evidence of the parties, it cannot be said that the 
respondent was guilty of any abuse of discretion in the 
premises. The alternative writ of mandamus is quashed, 
and the relator’s action is 

DISMISSED. 

Ross, J., not sitting. 
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STATE, EX REL. Hupson J. WINNETT ET AL., RELATORS, V 
OmaHA & CouNCIL BLUFFS STREET RatLway COMPANY, 
RESPONDENT. : 


Frmep SEPTEMBER 26, 1914. No. 17,596. 


1. Street Railways: VaLuaTION: SvTaTuTES: CONSTRUCTION: ‘‘Rat- 
RoaD:’’ ‘‘Ratway.’’ The words ‘‘railroad’’ and ‘‘railway’’ as used 
in the physical valuation act (laws 1909, ch. 107), held not to include 
street railways. 


: : **PuBLIC SERVICE CORPORATION.’? 
_Since such act declares that ‘‘the term ‘public service corporation’ 
when used in this article shall mean and embrace’’ certain named 
classes of such corporations, no other class of publie service corpora- 
tion is within its terms, 


3. Statutes: ConsTRucTION. The proper object of a court in constru- 
ing a statute is to give effect to the intention of the legislature, and 
where the language used in an act is ambiguous, resort may be had 
to the history of its passage through the legislature, if this throws 
any light on the meaning of the language used therein. 


: PuBLic SERVICE CorPORATIONS: VALUATION. Where 
the legislature has, upon the effort being made therein, refused to 
include certain classes of public service corporations in a physical 
valuation statute, the court will not include them therein by con- 
struction. 


Original proceeding in mandamus to compel respondent 
to file an inventory of its property with the state PaUNAY 
commission. Writ denied. 


Grant G. Martin, Attorney General, and George W. 
Ayres, for relators. ~ 


John L. Webster, contra. 


Lerron, J. 

This is an original application to this court made by the 
state railway commission for a writ of mandamus to com- 
pel the Omaha & Council Bluffs Street Railway Company 
to forthwith file with that body a detailed inventory of its 
property under the provisions of sections 26-36, art VITI, 
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ch. 72, Comp. St. 1911, commonly known as the “Physical 
Valuation Act.” It is alleged that the relators ordered the 
respondent to file such an inventory within 60 days from 
the date of the order; that it was duly notified of this or- 
der, but that it has neglected and refused to furnish the 
commission with any information whatever regarding the 
amount, reproduction cost, or value of its property. The 
defense is that a corporation operating a street railway 
is not embraced within the terms of the act referred to. 
The cause was submitted upon the pleadings and upon a 
stipulation of facts which recites that portions of the line 
of the respondent run, in one instance, for a distance of 
about three blocks, and, in another, for a distance of about 
six blocks, in public highways, outside of the corporate lim- 
its of any incorporated city or village, and that in Iowa a 
portion of: the line operated by the company under a lease 
runs for a distance of about oue and one-fourth miles 
through territory outside of any corporate limits. It is 
also stipulated that it will cost respondent the sum of 
$7,500 to furnish the information requested if report is 
made in the manner requested hy the relator. 

The determination of the controversy depends upon the 
scope to be given the provisions of ch. 107, laws 1909 (Rev. 
St. 1918, secs. 786-795) known as the “Physical Valuation 
Act.” The title of the act is “An act to provide for the 
physical valuation of railroads and other public service 
corporations in Nebraska, and to define such corporations, 
and to provide for the employment of clerical and expert 
help, and the manner in which expenses incurred in car- 
rying out this bill shall be paid, and to provide penalties 
for the violation of this act. ” Sections 1, 2 and 3 are as 
follows: 

“Section 1. The term ‘railroad’ as used herein shall 
mean and embrace all corporations, individuals, associa- 
tions of individuals, their lessees, trustees or receivers (ap- 
pointed by any court or lawful authority whatsoever) that 
now or may hereafter own, operate, manage or control any 
railroad or part of a railroad as a common carrier in this 
state, or cars or other equipment used thereon, or bridges, 
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terminals or side-tracks used in connection therewith, 
whether owned by such railroad or otherwise. 

“Section 2. The term ‘public service corporation’ when: 
used in this act shall mean and embrace every railroad, 
railway, telegraph, express, telephone, and the railroad 
transportation property of stock-yard companies. 

“Section 3. It shall be the duty of the state railway 
commission to ascertain forthwith, upon the taking effect 
of this act, the physical value of each railroad and public 
service corporation in this state within the meaning of this 
act. The physical value so ascertained shall be the physi- 
cal value of each of these properties on the first day of 
July, of the year in which such valuation is ascertained. 
Provided, that steam railroads shall first be valued ac- 
cording to the provisions of this act, and thereafter other 
public service corporations in such order to be valued as 
shall be determined by the state railway commission.” 

Section 4 prescribes the manner in which the physical 
valuation in case of railroads shall be made and what it 
shall include. The property of railroads is divided by the 
section into nine different classes or descriptions, and it 
is provided: “This section shall apply to each railroad in 
this state separately, and the finding of the commission 
shall show the total value of each railroad, the number of 
miles of road and the average value per mile of track,” 
ete. Mo 
Section 5 provides for the manner of estimating the 
“physical value of each telegraph, telephone, express and 
the railroad transportation of stock-yard companies.” 

The question presented is whether a street railway com- 
pany is embraced within the definition of “railroad” or of 
“public service corporation” as used in the act. The re- 
lator concedes that the word “railroad” does not at all 
times and under all circumstances include within its mean- 
ing street railways, and that whether or not they are in- 
cluded within the terms “railway” or “railroad” is to be 
determined from the context and from the purpose of the 
act in which the term is used, but contends that, since in 
fixing rates it is necessary that the commission shall have 
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a reasonably accurate knowledge of the value of the prop- 
erty, the necessity for a statement from the company of the 
property of the street railway company exists just as much 
as in the case of any other common carrier. Evidently 
the first section of the act does not define the term “rail- 
road,” but uses that word to designate all kind or classes 
‘of persons who may be known to operate, manage or con- 
trol any railroad, or equipment, or bridges, or terminals 
or side-tracks used in connection therewith. This section, 
therefore, throws no light upon the problem. Neither does 
section 2, defining “public service corporation,” aid in 
‘solving the question. It includes within its definition cer- 
tain classes of public service corporations, but excludes 
‘other classes of such corporations, such as gas, electric 
light, heating, power and water companies. It does, how- 
ever, include “every railroad, railway, telegraph, express, 
telephone, and the railroad transportation property of 
stock-yard companies.” It is to be presumed that the 
legislature in using language in a statute will give it the 
same significance that has already been accorded it by the 
constitution and laws of the state, unless a different mean- 
ing is provided in the enactment itself or must be drawn 
from its context. The question whether street railways 
are included within the term “railroad” as used in the 
constitution and statutes of Nebraska had been decided a 
number of times by this court prior to the enactment of 
this law. 

In Lincoln Street R. Co. v. McClellan, 54 Neb. 672, in 
considering the question whether street railway companies 
were included in the statute providing that “every rail- 
road company” should be liable for all damages inflicted 
upon the person of passengers while being transported over 
its road, this court considered this question, pointed out a 
number of differences between a street railway and a rail- 
road, and, after quoting and citing authorities, held that 
such statement had no application to street railways. This 
was followed in Omaha Street R. Co. v. Boesen, 74 Neb. 
764. In State v. Lincoln Traction Co., 90 Neb. 585, the 
question is again considered in construing section 3, art. 
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XI of the constitution, which forbids the consolidation of 
the stocks, property, franchise, etc., of two or more rail- 
road corporations owning competing or parallel lines, and 
it was held that the word “railroad” as used in the con- 
stitution does not purport to, and does not as a matter of 
law, relate to street railways. In a case involving the 
regulation of rates of this respondent by the interstate 
commerce commission, a Similar question was presented 
to and so decided by the United States supreme court, 
with respect to the respondent. Omaha & C. B. Street 
R. Co. v. Interstate Commerce Commission, 280 U. S. 
324. While there is a conflict of authority, the cases 
holding as this court did seem to be in the majority. 
Board of Railroad Commissioners v. Market Street R. Co., 
132 Cal. 677; Kansas City, O. B. & HE. R. Co. v. Board of 
Railroad Commissioners, 73 Kan. 168; Cedar Rapids & 
Marion City R. Co. v. City of Cedar Rapids, 106 Ia. 476; 
Massillon Bridge Co. v. Cambria Iron Co., 59 Ohio St. 
' 179; Township of Ecorse v. Jackson, A. A. & D. Ry., 153. 
Mich. 393; In re New York District R. Co., 107 N. Y. 423 
Sears v. Marshalltown Street R. Co., 65 Ia. 742; State v. 
Milwaukee B. & L. G. R. Co., 116 Wis. 142; Gould v. Mer- 
rill R. & L. Co., 189 Wis. 483. 

An investigation of the history of the act in its passage 
through the legislature shows that at one stage “street car, 
interurban railway, interurban railroad, stock-yard, elec- 
tric light, water works and gas company” were all included 
in the definition of “public service corporation” in section 
2. These were afterwards stricken out and the act passed 
as it now stands. This conclusively shows that it was not 
the legislative purpose to compel the valuation of such 
corporations. 

WRIT DENIED. . 

Ross, J., not sitting. 
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THoMAsS J. YONDA, APPELLEE, V. ROYAL NEIGHBORS OF 
AMERICA, APPELLANT. 


FIuep SEPTEMBER 26, 1914. No. 17,796. 


1. Insurance: APPLICATION: FALSE STATEMENTS. An applicant for in- 
surance, who in response to a question whether within the last seven 
years the assured ‘‘had consulted any person, physician or physicians 
in regard to personal ailment’’ answered ‘‘No,’’ did not make a 
false and untrue answer which will nullify the contract, even though 
it be shown that on one or two occasions she had consulted a physi- 
cian for minor and temporary disorders. 


Such an applicant answered ‘‘No’’ to a 
question as to whether she ever had any of a list of diseases, among 
which was named ‘‘la grippe.’’ The evidence shows that upon one 
occasion when a doctor had been called to attend her children he, 
upon the suggestion of another member of the family, gave her med- 
icine for what he in his evidence named variously ‘‘influenza, la 
grippe, a common cold.’’ Held, That this did not establish a defense 
based upon the alleged falsity of the answer. 


3. Evidence: Recorps aNp By-Laws OF FRATERNAL BENEFIT ASSOCIA- 
TION: Proor. The records and by-laws of a fraternal beneficiary asso- 
ciation must be proved in the same’ manner as those of other private 
corporations. 


4. Appeal: Recorp: Revizw. Where the appellant complains of errors 
committed with respect to a defense based upon the existence of cer- 
tain by-laws, and there is no competent proof in the record of such 
by-laws, such alleged errors will not be considered, even though a 
printed pamphlet, said to contain such by-laws, had been admitted in 
evidence by the trial court. 


APPEAL from the district court for Lincoln county: 
Hanson M. Grimes, JupcGE. Affirmed. 


‘Wilcor & Halligan, U. A. Screechfield and BE. A. Bn- 
right, for appellant. 


Heagland & Hoagland, contra. 


LETron, J. 


Annie Yonda on January 24, 1910, applied for insurance 
in the defendant, a fraternal beneficiary insurance asso- 
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ciation, naming the plaintiff, her husband, as beneficiary. 
A physical examination was made by defendant’s medical 
examiner, the application approved, a certificate issued, 
which was not delivered until April 6, 1910. She died on 
November 18, 1910. Defendant refused payment, alleging 
that the applicant made false answers to certain questions 
in the application, which she warranted to be literally true, 
and that the certificate was never in effect by reason of 
the facts that certain by-laws of the order provided that, 
if not delivered while the applicant was in sound health, 
and, if a woman, not pregnant, liability should not attach, 
and that the applicant was not in sound health, and was 
pregnant at the time of delivery. The answers to the fol- 
lowing questions are specifically alleged to be false: “17- 
A. ‘Are you now of sound body, mind and health and 
free from disease or injury?’ ‘Yes.’ 18-A. ‘Have you 
within the last 7 years consulted any person, physician 
or physicians in regard to personal ailment?) To which 
question the said Annie Yonda answered ‘No.’ 25. ‘Have 
you ever had any disease of the following named organs 
or any of the following named diseases or symptoms: 
Bronchitis, consumption, diseases of stomach, lungs, la- 
grippe, pneumonia?’ To which questions the said Annie 
’ Yonda answered ‘No’ in each instance. 27-A. ‘Have you 
ever lived in the family with or nursed any person who- 
was afflicted with or died from consumption?’ To which 
question the said Annie Yonda answered ‘No.’ 31-A. ‘Have 
you any relatives who have been afflicted with consump- 
tion? Answer: ‘No” 384-K. ‘Are you now pregnant?’ 
To which question the said Annie Yonda answered ‘No.’ ” 
The record convinces us that Mrs. Yonda apparently, and 
so far as she knew, was of “sound body, mind and health 
and free from disease or injury” on January 24, 1910, at the 
time she was examined. There is no proof that she had 
ever consulted a physician within seven years for a per- 
sonal ailment, except that, several years before, a doctor 
had prescribed for a swollen breast while she was nurs- 
ing a child, and that in April, 1909, when a doctor had 
been called to the home for her children he, at the sugges. 
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tion of another member of the family, gave Mrs. Yonda 
some medicine for a cold which had temporarily suppressed 
her menses. Her answers to the other questions were true, 
at least the defense has failed to show to the contrary, 
unless the slight ailment referred to, and which was va- 
riously termed by the doctor “influenza,” “la grippe,” and 
“an ordinary cold,” for which he only gave medicine once, 
must, be considered as a “disease.” We cannot consider 
that this is a reasonable construction to be given the lan- 
guage of the application. Such a slight indisposition is 
not in ordinary parlance so termed. The language used 
in these questions should be taken as understood by ordi- 
nary individuals who may apply for insurance, and not in 
a highly technical sense. Moreover, a lapse of memory as 
to consulting a physician within seven years for such 
trifling ailments not material to the risk shonld not be 
held to vitiate the contract. To so hold would be un- 
reasonable, unfair and unjust. Jfodern Woodmen of 
America v. Wilson, T6 Neb. 344; Blumenthal v. Berkshire 
Life Ins. Co., 134 Mich. 216. We are convinced that Mrs. 
Yonda was not pregnant at that time, and that her answer 
as to this condition was literally true. 

The second defense depends upon certain provisions 
which are alleged to be contained in the by-laws of de- 
fendant. We find it unnecessary to consider this defense, 
for the reason that there is no competent evidence in the 
record as to the existence of any such by-laws. The depo- 
sition of the supreme recorder of defendant was offered 
in evidence. After testifying that she was the custodian 
and keeper of the records of the order, and of its by-laws, 
and had been such since the 5th of July, 1911, she was 
asked: “Q. Are you the custodian of the by-laws of the 
Royal Neighbors of America that were in force during 
the year 1910? A. Tam. Q. Will you produce the by- 
laws that were in force throughout the year 1910 up to 
and including the 18th day of November, 1910, mark same 
‘Defendant’s Exhibit A,’ and hand them to the notary now 
taking your deposition, to be attached thereto as a part 
thereof? <A. I will, and herewith hand to the notary, now 
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taking my deposition, the by-laws of the Royal Neighbors of 
America that were in force throughout the year 1910, and 
up to and including the 18th day of November, 1910. I 
have marked same ‘Defendant’s Exhibit A,’ and they are 
to be attached to this, my deposition, as a part thereof.” 

At the trial the plaintiff objected to the exhibit purport- 
ing to be the by-laws as “incompetent, immaterial and ir- 
relevant, and there is no proper foundation laid for the 
exhibit, and for the further reason that the said exhibit 
shows upon its face that it is not what the witness testifies 
it to be, but that said exhibit shows that it is a purported 
publication or printed copy of some purported by-laws of 
the Royal Neighbors of America alleged to have been 
adopted May 12, 1908, with no certificate of any officer of 
the organization showing that it is the official by-laws of 
the organization; that the wituess shows that she was not 
the recorder and keeper of the records of said society dur- 
ing the period of time in controversy in the action herein, 
but has become such officer since the plaintiff’s cause of 
action accrued, and no foundation is laid for the offer of 
the purported by-laws in evidence.” The objection was 
overruled. 

A fraternal beneficiary association is a private corpora- 
tion, and its organization, books and records must be proved 
- in the same manner as those of other private corporations, 
As against a general denial of such an allegation in an 
answer, the best evidence as to the adoption or existence 
of by-laws by a private corporation is the production of 
the original record duly authenticated by the testimony of 
the proper custodian. If it is shown that the books them- 
selves should not, for any good reason, or cannot conven- 
jiently, be attached to the bill of exceptions, then a printed 
copy duly authenticated by the testimony of one who has 
compared it with the original may be received and attached 
thereto. The mere production of a printed pamphlet which 
shows upon its face that it is not the original record, and 
as to which there is no testimony that it has been com- 
pared or examined with the original record, is not suffi- 
cient. It is obvious that the pamphlet produced is not an 
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original record, and the testimony of the supreme recorder 
that the printed papers produced “are the by-laws in force” 
during certain years is of no more weight than that of any 
other person. When it is sought to defeat the payment of 
a claim by reason of some provision in a by-law, the fact 
that the by-law exists must be established by the best at- 
tainable evidence. It was also attempted to show the fact 
that this printed pamphlet contained the by-laws in force 
in 1910 by the evidence of Mr. Enright, who testified that 
he was a member during that year of the beneficiary com- 
mittee of the order, and that these were the by-laws in 
force at that time. This was also objected to, for like rea- 
sons. This evidence was vulnerable to the same objection, 
because the statement by a third person that a printed 
pamphlet contains by-laws in force during a certain year 
is nothing more than parol evidence as to a fact of which 
the records of the corporation are the best evidence. We 
think this principle is elementary. 38 Jones, Commenta- 
ries on Evidence, secs. 515, 522; Atlantic Mutual Fire 
Ins. Co. v. Sanders, 36 N. H. 252; 1 Bacon, Benefit Soci- 
eties and Life Insurance (8d ed.) sec. 79; Durbrow v. 
Hackensack Meadows Co., 77 N. J. Law, 89; Dennis v. 
Joslin Mfg. Co., 19 R. I. 666; Independent Order of For- 
esters v. Zak, 186 Ill. 185, 29 Am. St. Rep. 818; Quick v. 
Modern Woodmen of America, 91 Neb. 106; 3 Elliott, Evi- 
dence, secs. 1943, 1947. 

Defendant relies upon certain language used in the opin- 
ion in Supreme Lodge Knights of Pythias v. Robbins, 70 
Ark. 364, 67 S. W. 759, in which the printed pamphlet of- 
fered was subject to like infirmities. In that case the 
court said: “This pamphlet is not such a publication as 
proved itself. Its correctness must be established by evi- 
_ dence, and, instead of so much circumlocution, the wit- 
ness should have stated that he had compared it with the 
record of these laws, and that it was a true copy of the 
same.” This is the correct rule, and confirms our holding 
in this case. The court, however, proceeds to indicate in a 
tentative manner, as follows: “If he had stated that he 
was the keeper of these records, and knew their contents, 
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this, in connection with his other testimony, might have 
been sufficient; or, if he stated that this pamphlet had 
been published by the authority and under the sanction of 
the supreme lodge of the order for the guidance of the 
subordinate branches of the order and the members there- 
of, even this might have been sufficient to raise a prima 
facie presumption that it was a correct copy, as against 
a member of the order or a benficiary of its policy. But 
he does not do this. On the contrary, he endeavors to 
show the terms of the law, and that it had been legally 
enacted, by parol, and then refers to a printed pamphlet, 
which he says is an official publication of the constitution 
and general laws of the endowment rank.’’ These are the 
expressions upon which defendant relies. They are not 
applicable to the testimony in this case, formed no factor 
in the disposition of that case, and are mere dicta. 

Defendant insists that this error cannot avail the plain- 
tiff, for the reason that, if the court erred in admitting 
the by-laws as evidence this of itself would require the 
reversal of the case, and the cause should be remanded 
for another trial. We do not take this view. The plaintiff 
has established his right to recover unless the defendant 
has proved by competent evidence the existence of certain 
by-laws. The question now presented to this court is 
whether in the conduct of the trial errors occurred which 
were prejudicial to the substantial rights of defendant. 
If we find the judgment was warranted by the law and the 
facts, irrespective of the error committed which gave the 
defendant the privilege of introducing evidence to which 
it was not entitled, the judgment should be affirmed. A 
reviewing court does not sit for the mere purpose of deter- 
mining whether every rule has been strictly followed, but 
its proper function is to protect the substantial rights of 
the parties to the suit. Moreover, a party cannot complain 
of errors made which are to his advantage. 

Complaint is made of instructions given by the court. 
Those bearing upon the first defense are in conformity with 
the rule in Royal Neighbors of America v. Wallace, 66 Neb. 
543, 73 Neb. 409, and Modern Woodmen of America v. 
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Wilson, supra. While the language used in some of the 
instructions relating to the second defense with respect 
to “fatal disease’ seems to be too restrictive, since this 
defense was not, established by the evidence it could not be 
prejudicial. We are also of opinion that the instructions 
tendered by the defendant were properly refused for the 
reason that on several points they are in conflict with the 
law as expressed in the Nebraska cases cited. 

Finding no error in the record prejudicial to defendant, 
the judgment of the district court is 


AFFIRMED. 
Rose, J., not sitting. 


AvBERT A. BUSHEE, APPELLEB, V. WILLIAM L. KELLER, 
APPELLANT. 


FILeD SEPTEMBER 26, 1914. No. 17,813. 


1. Vendor and Purchaser: Contract: ANNULMENT: MISREPRESENTATIONS. 
Where an executory contract for the purchase or exchange of real 
property at a distance is made, and one of the parties makes and 
the other party relies upon a detailed description of the property 
disposed of, which the seller guarantees, material misrepresentations 
of facts affecting the value are sufficient to warrant a court of equity 
in setting aside the contract at the suit of the party deceived. 


.2. Injunction: VENuE: NorEs in Escrow. Where part of the relief 
suught is to enjoin the delivery or disposal of certain notes of the 
plaintiff given in part payment of the property, such an action may 
properly be brought in the county where such notes are held in escrow, 
and a summons may be sent to another county for service. 


AppraL from the district court for Adams county : 
Harry 8. DuNGAN, Juper. Affirmed. 


Warren Pratt and Tibhets. Morey & Fuller, for appel- 
lant. 


M. A. Hartigan and J. A. Gardiner, contra. 
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Lerron, J. 


In December, 1910, plaintiff and defendant entered into 
an executory contract of exchange of real estate. Before the 
date of final execution arrived, plaintiff brought this action 
to restrain the delivery of certain notes executed by him and 
placed in escrow with the defendant bank,.and to rescind 
and set aside the contract on the ground of misrepresenta- 
tions and breach of certain warranties made by defend- 
ant. He prevailed in the action, and defendant has ap- 
pealed. 

The plaintiff owned a large tract of land in Lincoln coun- 
ty, Nebraska, for which he employed one Vermillion, a 
real estate agent, to procure him a purchaser. Vermillion 
communicated this fact to one Foley, who knew that de- 
fendant Keller owned certain property in Kearney, Ne- 
braska, and in Kansas City, Missouri, which he desired to 
dispose of. Foley procured from Keller a letter giving a 
description of the Kansas City property, the contents of 
which were communicated to the plaintiff. After Keller 
was informed that perhaps an exchange might be effected, 
he went to look at the Lincoln county land. Afterwards 
Foley, Vermillion, Keller and plaintiff met at Hastings, 
Nebraska. An exchange of property was agreed to upon 
the following terms: Keller agreed to sell and convey his 
property at a valuation of $26,500, subject to a mortgage 
of $4,500, and Bushee agreed to pay for the same by con- 
veying to Keller the Lincoln county land subject to a mort- 
gage of $6,500, by paying $1,000 in cash, by giving a note 
for $600, due March 1, 1911, by paying $2,500 on March 
1, 1911, and by giving a note signed by himself and wife 
for $2,400, due March 1, 1911. During the negotiations it 
was suggested by Vermillion that the letter from Keller 
to Foley describing the property should be made a part of 
the contract, since Bushee was trading for it upon the 
representations made by Keller in the letter. To this 
Keller objected, but, instead, inserted in the contract the 
following guaranty (omitting non-essentials): “Party of 
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the first part guarantees Kansas City property as set forth 
on back of this contract.” 


“Hastings, Neb., December 27, 1910. 


“DESCRIPTION OF KANSAS CITY, MISSOURI, PROPERTY. 


“Ffouse, 16 rooms, two-story, modern, brick, with slate 
roof, large brick barn with living rooms upstairs. * * * 
Three blocks from Convention Hall, five and one-half 
blocks from Baltimore Hotel, about eight blocks from the 
proposed new Union Depot, and about three blocks from 
the new viaduct on Twelfth street, which the city 
has voted to put in soon. * * * Twelfth street has busi- 
ness clear out to Washington street, which is only one block 
from Penn. ave. My property is surrounded by good sub- 
stantial buildings, all fine properties, such as hotels, busi- 
ness, apartment houses, etc., of the better class. 

“William L. Keller.” 

The contract was then executed, the $1000 in cash paid, 
the note for $600 executed and delivered to Keller, who 
delivered it to Foley, and the note for $2,400 deposited 
in escrow with W. A. Taylor, cashier of the I‘irst National 
Bank of Hastings, to be delivered to Keller upon the final 
execution of the contract. Bushee then went to Kansas 
City to see the property. On his return this action was 
begun. The action was brought in Adams county, where 
the defendant Bank is situated and where Taylor and Fo- 
ley live. Service was had upon them there, and was ob- 
tained upon Keller in Buffalo county. 

Defendant’s first contention is that the district court 
for Adams county has no jurisdiction, for the reason that 
neither the bank, Taylor, nor Foley were necessary or 
proper parties to the action, and therefore no authority 
was conferred to send a summons out of the county. One 
of the objects of the suit being to prevent the delivery of 
the notes in the hands of the bank and Foley, they were 
necessary and proper parties in order to afford a complete 
and adequate remedy. 
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The claim that plaintiff is not entitled to relief because 
he does not come into court with clean hands for the reason 
that he fixed an excessive price upon the Lincoln county 
land is not well founded. There is no proof that any false 
statements were made as to the quality of the land, or any 
device used in order to deceive defendant. : 

The principal question in the case is whether the evi- 
dence justified the district court in allowing the contract 
to be rescinded. Several of the matters as to which the 
petition alleges misrepresentations were made were shown 
by the evidence to comply strictly with the guaranty. 
There are, however, several important particulars in which 
the property does not conform to the description given. 
It was understood by all that Bushee intended to rely upon 
the written statements, and did not design making a per- 
sonal examination of the. property before the contract was 
signed. This he had a right to do, and, if the representa- 
tions upon which he relied were untrue with respect to any 
material matter, he is entitled to rescind the contract and 
have the aid of a court of equity to place him in the same 
situation as he was before he was misled. The Kansas City 
property was represented to be a house with 16 rooms. 
The proof is that the house contains five rooms and a re- 
ception hall on the first floor, five rooms, an alcove and 
a bathroom on the second floor, and two rooms and a dark 
storage room or closet on the attic floor. If the hall, al- 
cove, bathroom and dark attic room are counted, there are 
16 rooms in the house, but it is shown that such apart- 
ments (except perhaps the hall) are not usually consid- 
ered as rooms in describing the capacity of a dwelling 
house. The barn was described as a “large brick barn.” 
The evidence shows that it is a frame building veneered 
with brick, and that it was of ordinary size for such a 
dwelling. Furthermore, the property is 15 blocks from 
the entrance to the new Union Depot, instead of 8 blocks. 
This, according to the testimony, seriously affects its value. 
The statement that “my property is surrounded by good 
substantial buildings, all fine properties, such as hotels, 
business, apartment houses, etc., of the better class,” also. 
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is unsupported by the facts in evidence. The property does 
not correspond with the representations, and we think the 
evidence justifies the rescission of the contract. 
The judgment of the district court is 
AFFIRMED. 


Evi M. LancG, APPELLER, Vv. OMAHA & COUNCIL BLUFFS 
STREET RAILWAY COMPANY, APPELLANT. 


Fitep SEPTEMBER 26, 1914. No. 17,701. 


1. Trial: Instructions: SurPLUSAGE. In a charge to a jury controverted 
issues or essential facts should not be involved, confused or incumbered 
by the recital of unnecessary pleadings, by the unnecessary narra- 
tion of admitted or immaterial facts, or by superfluous reference to 
questions already settled by pleadings or by uncontradicted evidence. 


: Instructions should simplify the questions 
to be determined by the jury, and should not include extraneous 
matter. 


3. Carriers: INJURY To PAssENGERS: LiasBiuiry. If a street railway 
passenger attempts to alight when the car stops at an unusual place, 
knowledge of the conductor, or proof of facts charging him with 
knowledge, that the passenger is attempting to get off at such a 
place is essential to a recovery for personal injuries caused by the 
starting of the car while he is doing so. 


AppgEaL from the district court for Douglas county; 
WILLIS G. Sears, JuDGE. Reversed. 


John L. Webster and W. J. Connell, for appellant. 
John W. Cooper, contra. 


Ross, J. 

Plaintiff sued defendant for $10,000 on account of per- 
sonal injuries, and on the verdict of a jury recovered judg- 
ment for $1,500. Defendant appeals. 

A reversal is sought on account of errors in the instruc- 
tions. .In an attempt to state the issues, an instruction 
covering five pages of typewritten matter was given. It 
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contained the petition, the answer, and the reply. Before 
giving a more definite idea of controverted issues or es- 
sential facts than that found in the five-page instruction, 
the charge proceeded with statements that “those things 
that are agreed to by the parties in their pleadings or the 
evidence are to be taken as true,” and that “the burden of 
proof is upon the plaintiff to prove every material allega- 
tion of the petition by a preponderance of the evidence, 
except such allegations as are not made of issue by de- 
fendant’s answer.” The trial court did not state directly 
what the parties had agreed to in their pleadings or in 
the evidence, nor what the material allegations of the peti- 
tion were. In a charge to a jury the controverted issues 
or essential facts should not be involved, confused or in- 
cumbered by unnecessary pleadings, by the unnecessary 
narration of admitted or immaterial facts or by superflu- 
ous reference to questions already settled by pleadings 
or by uncontradicted evidence. The method adopted has 
often been condemned and should be abandoned without 
further multiplication of mistrials. The responsibility for 
this erroneous practice does not rest wholly on the parties. 
The form in which an issue of fact is submitted to a jury 
should neither depend upon the verbal infirmity nor the 
trenchant brevity of a pleader. The trial court in its in- 
structions should, as far as possible, protect innocent par- 
ties, juries and the public from the burden of unnecessary 
allegations, undue prolixity and useless verbiage in plead- 
ings. Instructions should simplify the questions to be de- 
termined by the jury, and should not include extraneous 
matter. The flagrant violation of these rules was error. 
Plaintiff was a passenger on a west-bound street car on 
Farnam street in Omaha, intending to get off at the 
Twentieth street intersection, where defendant’s tracks 
cross each other at right angles. His right to recover 
is based on allegations and proof that he was invited by 
defendant to get off at the east or near side of the inter- 
section, that the car stopped there, and that when he was 
getting off it was suddenly started, throwing him violently 
to the pavement and seriously injuring him. These alle- 
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gations and all negligence on the part of defendant were 
denied. The regular stopping place was at the west or 
far side of the intersection. Defendant’s pleading and 
proof tend to show that the car did not stop at the east 
side of the intersection, but slackened its speed there, and 
stopped at the west side of Twentieth street; that plain- 
tiff got off the car when it was in motion, and was injured 
through his own negligence. With the record in the con- 
dition outlined the trial court gave erroneous and preju- 
dicial instructions, permitting a recovery without knowl- 
edge of the conductor, or of proof of facts charging him 
with knowledge, that plaintiff was alighting at an unusual 
place. 
For the prejudicial errors mentioned, the judgment of 
the district court is reversed and the cause remanded for 
further proceedings. 
REVERSED. 


Lurron, Fawcerr and Hamer, JJ., not sitting. 


NOAH MATTINGLY, APPELLEE, V. MANHATTAN OIL COMPANY, 
APPELLANT. 


FiLep SEPTEMBER 26, 1914. No. 17,712, 


Master and Servant: AcTioN For SaLary: Bap Farts. In an action 
by a traveling salesman for a month’s salary and expenses, plaintiff 
is not entitled to recover on uncontradicted evidence that he was 
properly discharged before the end of the month, and that during 
a part of the time he secretly acted in a dual capacity soliciting 
business for a rival of defendant; there being a failure on his part 
to prove performance of his duties in good faith for any definite part 
of the month. 


APPEAL from the district court for Douglas county: 
WILuis G. Sears, Jupce. Reversed and dismissed. 


Joseph A, Dyer and Hugh A. Myers, for appellant. 
Edward L. Bradley, contra. 
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Rose, J. 
' This is a suit to recover $175 for services of plaintiff 
as traveling salesman for defendant during the month of 
February, 1910, and $5 advanced for expenses. Defend- 
ant admitted the employment of plaintiff prior to Feb- 
ruary 15, 1910, pleaded an agreement requiring him to de- 
vote his entire time and his exclusive services to the duties 
of his employment, but denied liability for any part of his 
claim, alleging he failed to perform his duties, violated his 
contract, solicited orders for a rival of defendant without 
its knowledge, canceled orders in its favor, and turned 
them over to its rival and deprived defendant of the value 
of his services. Defendant also pleaded a counterclaim 
for damages in the sum of $500. From judgment on a ver- 
dict in favor of plaintiff for $180, defendant appeals. 

Error is assigned in overruling defendant’s motion for 
a new trial, in misdirecting the jury, and in rendering 
judgment on the verdict. Plaintiff testified he was em- 
ployed at a salary of $175 a month and expenses, and that 
he was entitled to 30 days’ notice from his employer, if 
his services became unsatisfactory, and that if plaintiff 
became dissatisfied with his employment he should give 
his employer 15 days’ notice and resign. The testimony 
relating to notice was contradicted, but will be treated 
as true for the purposes of review. Plaintifi’s own proofs 
show that he wrote defendant a letter February 12 or 18, 
1910, stating that he would resign March 1, 1910, and that 
he received a reply February 19, 1910, informing him that 
his resignation would take effect at once. Though offer- 
ing his services to defendant for the remainder of Feb- 
ruary, he did no real work after February 19. Before re- 
signing he had secretly entered into a contract of employ- 
ment with the Omaha Oil Company, a rival of defendant, 
and subsequently became a stockholder thereof. On evi- 
dence about which there can be no reasonable difference of 
opinion, it is shown that plaintiff secretly acted in a dual 
capacity during the month for which he demands full com- 
pensation. While in the employ of defendant he secretly 
solicited future orders for its rival, and his business on 
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behalf of defendant fell off to such an extent as to show 
conclusively that the value of plaintiff’s services were im- 
paired, if not destroyed, by conduct inconsistent with his 
duties to defendant. On these uncontradicted facts de- 
fendant, under the law, was justified in making plaintiff’s 
resignation effective at once. Plaintiff was the trusted 
representative of defendant. In this controversy the bur- 
den was on him to prove facts showing that in perform- 
ing his duties he acted in good faith during the entire 
month of February or for a definite part thereof. In these 
respects his proofs fail. He therefore failed to make a 
case for either full or partial compensation for the month 
of February. Both the verdict and the judgment are with- 
out support in the evidence. A recovery for plaintiff 
should not have been permitted. 

The judgment is therefore reversed and the action dis- 
missed at the costs of plaintiff. 

REVERSED AND DISMISSED. 


Lerron, Fawcett and Hamer, JJ., not sitting. 


NELLIE REDMOND, APPELLEE, V. UNITED States HeattH & 
ACCIDENT INSURANCE COMPANY, APPELLANT. 


Fivep SEPTEMBER 26, 1914. No. 17,772. 


Imsurance: ‘‘CHANGE oF OccuPaATION:’’ EviIpENCE. Under an accident 
insurance policy diminishing the indemnity if assured sustains injury 
‘‘after having changed his occupation to one classed by the company 
as more hazardous’’ than that stated in the contract, ‘‘or while doing 
any act or thing pertaining to any occupation so classed,’’ a change 
in occupation from ‘‘receiving clerk, office duties only,’’ to ‘‘fore- 
man,’’ classed as more hazardous, or the doing of ‘‘any act or thing 
pertaining to any occupation so classed,’’ is not shown by proof 
that assured, who remained in and performed the duties of his oceu- 
pation as receiving clerk, was accidentally killed while temporarily 
directing other men in the performance of their duties to his em- 
ployer. 
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APPEAL from the district court for Douglas county: 
Wituis G. Sears, Jupen. Affirmed. 


E. C. Page, for appellant. 
Murphy & Winters, contra. 


Ross, J. 

This is a suit to recover accident insurance in the sun 
of $2,000 on a policy issued by defendant to Moses M. 
Redmond, who was killed in Omaha by the falling of a 
derrick-boom, while in the employ of the Witherspoon-Eng- 
ler Company. Plaintiff is the wife of assured, and is the 
beneficiary named in the policy. The contract provides: 
“Tf the assured sustains injury, fatal or otherwise, or con- 
tracts illness, after having changed his occupation to one 
classed by the company as more hazardous than that here- 
in stated, or while doing any act or thing pertaining to 
any occupation so classed, then this insurance shall not be 
forfeited, but the liability of the company shall be only for 
such proportion of the principal sum or other indemnity 
as the premium paid by the assured will purchase at the 
rates fixed by the company for such more hazardous oe- - 
cupation.” The substance of the defense urged on appeal 
is that Redmond was insured as a “receiving clerk, office 
duties only ;” that he was killed while discharging the du- 
ties of a foreman, an occupation classed by defendant 
as one more hazardous than that of receiving clerk, or 
while doing an “act or thing” pertaining to an occupation 
so classed; that in no event did he purchase insurance in 
excess of $1,000 applicable to the changed occupation, and 
that defendant is not liable under its policy for any greater 
sum. After evidence had been adduced on both sides the 
trial court discharged the jury and rendered judgment in 
favor of plaintiff for the full amount of her claim. De 
fendant appeals. 

It is argued that the evidence on the issue as to assured’s 
change of occupation is conflicting, and that therefore there 
was error in taking the case from the jury. Evidence 
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that assured at the time of his death was receiving clerk 
for his employer is uncontradicted. He received shipments 
of materials for his employer and kept a record thereof. 
A book in which he kept accounts as receiving clerk was 
found upon him after he had been killed. There is proof, 
however, tending to show that, immediately before the fa- 
tal accident, he had been directing some of his employer’s 
men in excavating or in preparing for work of that kind. 
He was not the regular foreman, and did not, as such, 
have charge of them. His acts in directing them were at 
most of a temporary nature. None of his duties as receiv- 
ing clerk had been abandoned. Within the law of acci- 
dent insurance under the policy issued by defendant, this 
does not amount to a change of occupation to a class 
more hazardous than that of “receiving clerk, office duties 
only,” or to “doing any act or thing pertaining to any oc- 
cupation so classed.” The use of the term “office duties 
only,” in describing the occupation of assured, does not 
necessarily limit the risk to accidents occurring in the of- 
fice where his duties are generally performed. There is no 
such limitation in the contract. According to the non- 
_ forfeitable clause quoted, the provision for diminishing lia- 
bility does not reduce the indemnity of assured, unless in- 
jured “after having changed his occupation to one classed 
by the company as more hazardous than that herein stated, 
or while doing any act or thing pertaining to any occupa- 
tion so classed.”” Mere temporary services of an employee 
for his employer outside of the regular employment do not. 
constitute a change of occupation within the meaning of 
this language.’ In accepting his policy assured never in- 
tended to relinquish half of his insurance, if injured while 
performing for his employer some little act not strictly 
within the duties of his regular occupation. The amount 
of the indemnity should not be made so precarious by uun- 
necessary construction of language. The diminished lia- 
bility for which the contract provides applies to a change 
of occupation, or to the doing of an act or thing pertaining 
to a changed occupation classed as more hazardous than 
the one abandoned, and not to mere temporary acts gen- 
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erally performed by those in other occupations, where there 
has in fact been no change in assured’s occupation. Thorne 
v. Casualty Co. of America, 106 Me. 274; Miller v. Missouri 
State Iife Ins. Co., 168 Mo. App. 330, 153 S. W. 1080. 

It follows that in law there was no evidence of any 
change of occupation within the meaning of the policy is- 
sued by defendant, and that there was no question of fact 
to be submitted to the jury. 

AFFIRMED. 


Fawcett, SepGwick and Hamer, JJ., not sitting. 


CHARLES D. AUSTIN, APPELLEE, V. WILLIAM DIFFENDAFFER 
ET AL., APPELLANTS. 


FIneD SEPTEMBER 26, 1914. No. 17,801. 


1. Trial: ReEQuEsT For SPECIAL FINDINGS AFTER JUDGMENT. The refusal 
of a request for specific findings, when made after the entry of a judg- 
ment, is not a ground of reversal. 


2. Appeal: Finpincs: Evipence. A finding of fact on conflicting proofs 
is final on appeal, when supported by sufficient evidence. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CoRNISH, JUDGE. Affirmed. 


F. A. Boehmer & Son, for appellants. 
D. F. Osgood and Tibbets & Anderson, contra. 


Ross, J. 


This is a suit to recover on eight separate causes of ac- 
tion the sum of $1,066. A jury was waived and the trial 
court entered judgment in favor of plaintiff for $270. De- 
fendants appeal. : 

In their brief defendants express the conviction that the 
judgment was rendered on the eighth cause of action, which 
they describe in their abstract as follows: “In August and 
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September, 1910, at the special instance and request of 
appellant, appellee prepared 65 acres of ground and planted 
same in wheat, which services are worth $195, and he also 
furnished the seed for said ground ox the value of $65, 
making a total of $260 in this cause of action.” The an- 
swer amounted to a general denial. 

It is argued on appeal that the trial court erred in over- 
ruling a request for special findings. This request was 
made after the entry of the judgment. It is clear that in 
denying the request there was no error. 

It is further insisted that the judgment is not supported 
by the evidence, and that it is contrary to law. The evi- 
dence on the issues involving the eighth cause of action is 
conflicting, but is ample to sustain the finding of the trial 
court. It does not affirmatively appear that the judgment 
is contrary to law. On the other hand, it is obviously just. 
The appeal is not meritorious. 

AFFIRMED. 

Lerron, J., not sitting. 


ADA H. KEPLey BT AL., APPELLANTS, V. VICTOR B. CALDWELL, 
APPELLEE. 


FILED SEPTEMBER 26, 1914. No. 17,807. 


Wills: Restpuary Ciause: Vaurpiry. The following residuary clause of 
a will held void as too indefinite and uncertain for enforcement: ‘‘ All 
personal property, except money, not otherwise disposed of herein, is 
to be paid and distributed by my executor as follows: To such per- 
sons, respectively, as were my friends in my lifetime, and he may think 
suitable and appropriate, observing my wishes in regard thereto so 
far as he may know or have reason to believe what they were.’’ 


APPEAL from the district court for Douglas county: 
ALEXANDER ©. Troup, Jupcn. Reversed. 


W. H. Thompson, McKenzie & Cox and H. C. Vail, for 
appellants. 
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Arthur C. Wakeley, contra. 


Rose, J. 

Plaintiff assails the validity of the following provision 
of the will of Catherine F. Lacy, deceased: ‘All personal 
property, except money, not otherwise disposed of herein, ' 
is to be paid and distributed by my executor as follows: 
To such persons, respectively, as were my friends in my 
lifetime, and he may think suitable and appropriate, ob- 
serving my wishes in regard thereto so far as he may know 
or have reason to believe what they were.” In the district 
court this provision was held valid, and plaintiff has ap- 
pealed. 

The right of plaintiff to maintain the suit is challenged 
on the ground that she has not shown any interest in the 
property in controversy. ‘On the whole record this point 
is not well taken. The petition attacks the validity of the 
residuary clause, and alleges that plaintiff is an heir at 
law of testatrix. The answer states that the executor has 
already distributed property under that portion of the will 
quoted, and the evidence fairly shows that some part of 
the undevised estate helongs to plaintiff, if the residuary- 
clause is void. 

To uphold the will in its entirety the executor relies on 
oral testimony and separate, unsigned memoranda enumer-- 
ating a number of articles to show that the bequests and. 
the legatees are sufficiently definite to meet the require- 
ments of the law, but under well-recognized rules this can-. 
not be done. Manifestly there was no intent on the part 
of testatrix to dispense charities. The principles of con- 
struction relating to that subject do not apply. The in- 
tention of testatrix, the legatees, and the bequests of prop- 
erty are too indefinite and uncertain for enforcement. The. 
residuary clause should not be enforced. The judgment is 
therefore reversed and the cause remanded for further pro- 
ceedings. 

REVERSED. 
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A. E. TUNBERG, APPELLER, V. CHARLES R. COURTNEY, 
APPELLANT. 


FIrep SEPTEMBER 26, 1914. No. 17,786. 


Appeal: Conruictine Evipence. A verdict on conflicting evidence, ap- 
proved by the trial court, will not be set aside on appeal unless clearly 
wrong. 


AppraL from the district court for Douglas county: 
Georce A. Day, JuDGE. Affirmed. 


Carl EF. Herring and F. H. Woodland, for appellant. 
H. C. Brome and D. L. Johnson, contra, 


Fawcert, J. 


From a judgment of the district court for Douglas coun- 
ty, upon a promissory note, defendant appeals. 

The defense pleaded and relied upon in the court below 
was no consideration. The case was exhaustively tried by 
able counsel on both sides. The jury returned a verdict in 
favor of the plaintiff. The case must stand or fall now, 
and if it were reversed for another trial would again have 
to stand or fall, upon the question of the credibility of the 
witnesses. There is a substantial conflict in the evidence 
on the material issue in the case. In the argument at the 
bar we were impressed with the idea that the judgment 
might have to be reversed ; but upon a careful examination 
of the record we find ourselves unable to enter such an or- 
der, although we concede that even now we entertain some 
doubt about the correctness of the verdict. Under our 
well-settled rules, we cannot permit mere doubt in our ~ 
minds to weigh as against the fact that the trial court and 
jury saw the witnesses upon the stand and heard them tes- 
tify. They were better able to determine the question of 
credibility. We must yield our doubts, based upon the 
cold record, to their judgment, based upon a hearing of 
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the testimony as it was given in court and an observance 
of the witnesses while giving it. 

It is incidentally urged in the briefs that the court erred 
in the admission of certain testimony. It would serve no 
good purpose to set it out here. While the rulings were 
close to the border line, we do not think the court com- 
mitted prejudicial error in receiving it. 

Finding no reversible error in the record, the judgment 
of the district court is 

AFFIRMED. 


Ecsert H. WiLHorr, APPELLEE, Vv. JOHN D. STEVENSON, 
APPELLANT. 


FILED SEPTEMBER 26, 1914. No. 17,793. 


3. Contracts: Construction. ‘‘A practical construction placed upon 
an ambiguous contract by the parties will generally be adopted by 
the courts.’’ Hale v. Sheehan, 52 Neb. 184. 


2. Appeal: HarRMLEsSS Error. Error in assessing the amount of recov- 
ery cannot be urged as a ground for reversal by the party benefited 
thereby. 


ConFLicting EvipEeNceE. A judgment based on conflicting 
evidence in an action at law will not be disturbed on appeal unless 
nianifestly wrong. 


03 


AppEAL from the district court for Dundy county: 
Ernest B. Perry, Jupen. Affirmed. 


W. S. Morlan and Ratcliffe & Ratcliffe, for appellant. 
C. #. Eldred, contra. 


FAWCELT, J. 

In December, 1906, plaintiff and defendant entered into 
a written agreement for the exchange of lands, in and by 
which plaintiff agreed to convey to defendant a tract of 
land in Dundy county, Nebraska, containing 963 acres, 
and defendant agreed to convey to plaintiff a tract of 
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land: in Gentry county, Missouri, containing 231 acres. 
Subsequently it was found that plaintiff could not furnish 
title for 120 acres of the Dundy county land; whereupon, 
‘in January, 1907, the parties entered into a second con- 
tract, in which it was agreed that plaintiff should attempt 
to obtain title to the 120-acre tract; failing in that he was, 
if possible, to purchase in lieu thereof a certain 160-acre 
tract in another section; defendant agreeing to pay one- 
fourth of the purchase price of such tract, if it should 
be obtained, and also to pay the difference between the 
price of the remaining three-fourths of the tract and the 
appraised value of the 120-acre tract which plaintiff had 
been unable to convey. This second agreement also pro- 
vided that, in case plaintiff was unable to obtain title to 
either the 120 or 160-acre tract, he should pay to defend- 
ant the appraised value of the 120-acre tract, this pay- 
ment to be made upon a $1,200 mortgage then outstand- 
ing against the Missouri land, which plaintiff was to re- 
ceive from defendant, and, in case the mortgage was not 
thereby fully canceled, defendant should pay the remain- 
der of the mortgage. Pursuant to the first agreement, the 
parties exchanged deeds for their respective tracts, except 
the 120-acre tract referred to. Plaintiff subsequently paid 
off the mortgage on the Missouri land, in the sum of 
$1,260, but did not succeed in acquiring title to the 120- 
acre tract, nor did he succeed in purchasing the 160-acre 
tract. This action was brought by plaintiff to recover 
from defendant the difference between the appraised value 
of the 120-acre tract, which he failed to convey, and the 
amount which he was required to pay to release the Mis- 
souri land, which he received in the exchange, from the 
$1,200 mortgage referred to. The case was tried to the 
court without the intervention of a jury, and resulted in a 
judgment in favor of plaintiff in the sum of $540, from 
which judgment defendant appeals. 

Three principal grounds for reversal are regularly as- 
signed and urged in defendant’s brief, while a fourth is 
incidentally included within his second assignment. We 
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will consider the assignments in the order presented in de- 
fendant’s brief. 

“1, The petition does not state facts sufficient to con- 
stitute a cause of action.”” The substance of this contention 
is that plaintiff’s action is based upon the second agree- 
ment, and that the provision in that agreement, requiring 
defendant to pay anything on the mortgage covering the 
Missouri land which he was conveying to plaintiff, was 
not binding upon defendant, for the reason that it was 
wholly without consideration; that the first agreement in 
no manner required defendant to pay this mortgage or 
any part of it. We are unable to agree with counsel in 
this contention, for the reason that the agreement to con- 
vey set out in the first contract, as construed by the par- 
ties themselves in the second, contemplated conveyance by 
each party of the lands which he was conveying to the 
other, free of incumbrance. The district court properly 
construed the contract as did the parties themselves. 

“2. Error in assessing the amount of recovery.” It is a 
sufficient answer to this assignment to say that the error, 
if any, in assessing the amount of recovery was in favor 
of defendant and against plaintiff. 

“3. One who refuses to perform his part of a contract 
cannot recover for a breach by the other party.” While 
the evidence upon this point is conflicting, it is ample to 
sustain the finding that plaintiff did not refuse to perform 
his part of the contract, but, on the contrary, in every rea- 
sonable manner attempted to comply with the terms there- 
of. - 

The fourth contention, which, as we have stated, inci- 
dentally appears under the second assignment, is that 
plaintiffs action was prematurely brought, the contention 
being that by the terms of the second agreement plaintiff 
was only required to pay the remainder “due” on the mort- 
gage debt; that he was not to pay it in advance of ma- 
turity or at a time to be fixed by himself; that he was to 
pay it when due, and should have waited until maturity 
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before doing so. This contention is so clearly without 
merit that we shall not spend time discussing it. 
Finding no error in the record, the judgment of the dis- 
trict court is 
AFFIRMED, 


JOSEPH W. SERHANT ET AL., APPELLANTS, V. GOOCH MILLING 
& EvLrevator COMPANY, APPELLEE. 


FineD SEPTEMBER 26, 1914. No. 17,816. 


1, Statute of Frauds: MEMoRANDUM oF SALE: SUFFICIENCY. The writ- 
ten memorandum of a contract for the sale of goods and chattels 
for the price of $50 or more, required by the code of civil procedure 
(section 2631, Rev. St. 1913), need not be signed by both parties. 
The requirement is sufficiently met if the memorandum is signed by 
the party to be charged thereby. 


2. Contracts: Signina: Walver. The rule that when a condition is~ 
attached to the making of a proposed contract that both contract- 
ing parties shall sign the same, and one party neglects or refuses to 
sign, the party signing is not bound thereby, does not apply where 
the party who has signed, after discovering the neglect of the other 
party to sign, ratifies the contract as made and signed, and declares 
his intention to proceed under it. He thereby waives the failure 
of the other party to sign. 


3. Sales: Breach oF CoNTRACT: SUFFICIENCY OF PETITION. The peti- 
tion set out in the opinion examined, and held not vulnerable to a 
general demurrer. 


APPEAL from the district court for Lancaster county: 
WILLARD E. Stewart, JuDGE. Reversed. 


Bartos & Bartos and Hall & Bishop, for appellants. 
Charles 8S. Roe, contra. 


Fawcett, J. 

This action was instituted in the district court for Lan- 
caster county, for damages on account of the breach of a 
contract of the defendant to sell 400 barrels of flour to 
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plaintiffs. A general demurrer to the petition way sus- 
tained and plaintiffs’ action dismissed. Plaintiffs appeal. 

The petition alleges that the contract was not in writ- 
ing, but that a memorandum thereof, in the nature of an 
order for purchase and sale, was made and signed by 
J. J. Langer, who was and was acting as the agent for 
the defendant. The form of the order is set out thus: 


“Date Line —-——— Jan. 16, 1909. 
“GOOCH MILLING & ELEVATOR COMPANY, LIN- 
COLN, NEBRASKA. 

“Sold to Kryda & Company, Chicago, Il. 
“Shipment—February Via C. B. & Q. 
“Terms—as before 
“No. Lbs.—Brands Size Bbls. Price of cwt. No. of bags. 
“400 bris.—Old Settlers 4.70 

“All orders must be signed by purchaser. 

“Ordered by ———————_. 
“J. J. Langer, Salesman. 
“All orders subject to confirmation by mail.” 


The petition further alleges that plaintiffs accepted the 
order verbally as offered by defendant at the time it was 
made, and bears date, in Chicago, Illinois, with the said 
Langer for and on account of the defendant; that in the 
memorandum the reference, “Shipment: February, Via 
Cc. B. & Q.,”’ means and refers to the agreement that the 
flour should be shipped and delivered to plaintiffs in Chi- 
cago during the month of February; that the words “terms 
as before” mean and refer to a similar former memoran- 
dum of the purchase and sale of flour between the same 
parties, in which the terms of the purchase were written, 
and which indicate that the flour should be paid for at 
the price of $4.70 per barrel on 30 days’ time, or, if pay- 
ment were made within ten days from the time of delivery, 
a discount of two per cent. on the price was to be allowed; 
that the words and figures in the memorandum “400 brls.” 
under the heading of “No. Ibs.,” and the words “Old Set- 
tlers” under the heading “Brands,” and the figures “4.70” 
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under the heading “price of cwt.” mean that it was agreed 
between the parties that 400 barrels of the brand of Old 
Settlers flour were bought by plaintiffs and agreed to be 
delivered at the price of $4.70 per barrel of 196 pounds 
weight ; and that the signature of Langer at the bottom of 
the memorandum was the signature and execution of the 
memorandum of the contract by him as agent and sales- 
man for the defendant. It is further alleged “that the 
memorandum referred to, which is blank under the head- 
ing ‘size bbls.’ and ‘No. of packages,’ indicates, as the 
agreement was between the parties, that the flour should 
be shipped in packages or sacks of 98 Ibs. weight, and 
that, if any portion of the flour was desired to be shipped 
in smaller or larger packages, the designation of their size 
would, by the understanding of the parties, their course 
of dealing in the similar purchases just preceding this, and 
by the general custom of the trade, have been entered on 
said memorandum. The plaintiffs further designated and 
directed that said 400 barrels of flour be shipped in 98- 
pound sacks or packages when said memorandum was 
made, and so directed said Agent Langer.” It is further 
alleged that on or about January 20, 1909, Langer de- 
livered the memorandum and order for the flour to de- 
fendant, and defendant wrote plaintiffs a letter, which was 
received in due course by mail, which letter was as fol- 
lows: 


“Gooch Milling & Elevator Company. 
“Manufacturers of Hard Winter Wheat Flour, 
“Lincoln, Nebraska, Jan. 20, 1909. 
“Kryda & Company, Chicago, Ill. Gentlemen: We have 
your order of the 16th inst. given to our Mr. Langer, for 
400 barrels of Old Settlers flour at $4.70 per bbl. to be 
shipped to you in February. We thank you for this order 
and it shall have our careful attention. We await ship- 
ping instructions from you for our next car and hope you 
will be able to give them to us soon. Yours truly, 
“Gooch Milling & Elevator Company, 
“FE, E. Roth, Secretary.” 
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It is further alleged that defendant failed and refused 
to ship any or all of the flour so purchased during the 
month of February to the plaintiffs, “although they often 
requested said defendant so to do, orally on giving the 
order, af times in Feb., May 8 and 28, and by letter in the 
hand of defendant about May 14, 26, and June 3, 1909, 
and were ready and willing to pay the price agreed upon 
for said flour according to the terms of said agreement 
and memorandum ;” that at all times mentioned plaintiffs 
were engaged in the wholesale and retail selling of flour in 
the city of Chicago; that the order was given defendant 
for the flour in controversy for the purpose of meeting and 
fulfilling contracts made by plaintiffs for the sale of flour 
during the month of February, 1909, and at the time the 
contract was made and the order for shipping flour was 
given plaintiffs were taking orders for the sale and deliv- 
ery of the flour during the month of February, “all of 
which was well known to the defendant; that during the 
said month of February the market price of flour of the 
quality and grade of ‘Old Settlers’ flour, purchased from 
the defendant, increased to $6.05 per barrel on the market 
at Chicago, and the plaintiffs could and would have ob- 
tained that price for the flour so bought of the defendant, 
if the same had been delivered as was agreed to be done;” 
that, by reason of the failure of defendant to deliver the 
flour, plaintiffs were compelled to order other flour to 
fill their orders for that month at the advanced price 
named, and were prevented from making the profits stated 
on the flour purchased from the defendant, to their dam- 
age in the sum of $540, for which they pray judgment. 

Plaintiffs state in their brief that the demurrer was 
based on two objections: First, that the contract for the 
sale of the flour was not mutual between the parties, no 
obligation having been assumed by plaintiffs to take and 
pay for the flour; and, second, that the memorandum of 
the contract, which was a sale order, did not satisfy the 
statute of frauds, not having been signed or confirmed in 
writing by the purchaser. Defendant’s brief insists: (1) 
That the contract was not enforceable against either party 
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under the statute of frauds and was equally inoperative 
and unenforceable against either party regardless of the 
statute; (2) that the conditions to the contract prescribed 
by the defendant to be performed by plaintiffs were con- 
ditions precedent to the creation of a contract obligating 
the defendant; (3) that the defendant never contracted 
absolutely, but upon the condition that the contract was by 
the plaintiffs’ acts to be rendered mutually enforceable 
between the parties; (4) that when a condition is attached 
to the making of a proposed contract that both the parties 
shall sign the contract, and one party neglects or refuses 
to sign, the party signing is not bound by the contract, 
whether or not the contract is within the statute of frauds; 
and (5) that a petition tested by demurrer must be con- 
strued most strongly against the pleader. We have con- 
cluded to follow the lines thus pointed out by defendant in 
its brief, in disposing of the case. 

1. Taking the proper allegations of the petition, which 
are admitted by the demurrer to be true, we think it is 
clear that, if there were no statute of frauds, the contract 
would be enforceable. The petition very clearly and ex- 
plicitly alleges that the contract was a contract of sale by 
defendant to plaintiffs of 400 barrels of flour at $4.70 per 
barrel; that plaintiffs purchased the flour for the purpose 
of filling their contracts with their customers, which fact 
was well known to the defendant; that, by reason of the 
great advance in the price of flour during the month of de- 
livery, defendant refused to deliver, as agreed, and alleges 
the price which plaintiffs were compelled to pay in the open 
market in order to fill their contracts. This stated a valid 
and enforceable contract, if the requirements of the stat- 
ute of frauds were met. The statute relied upon is section 
2631, Rev. St. 1918, which provides: “Every contract for 
the sale of any goods, chattels, or things in action, for the 
price of $50 or more, shall be void, unless: First. A note 
or memorandum of such contract be made in writing and 
be subscribed by the party to be charged thereby.” We 
think the memorandum constitutes a sufficient compliance 
with the statute. There are authorities holding that, in or- 
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der to constitute a compliance with such a statute, the 
memorandum must be signed by both parties; but the clear 
weight of authority is against that holding. In Wood, 
Frauds, sec. 405, it is said: 

“Memorandum need only be Signed by the Party to be 
Charged. The fourth section of the statute of frauds re- 
quires that the note or memorandum shall be signed ‘by 
the party to be charged,’ and the seventeenth ‘by the par- 
ties to be charged.’ The object of the statute is to afford 
protection against fraud and perjury, and the means em- 
ployed are requiring a written memorandum and prevent- 
ing a recovery by mere oral proof. The end and object of 
the statute are attained by written proof of the obligation 
of the defendant. He is the party to be charged with a lia- 
bility, and the one intended to be protected against the 
dangers of false oral testimony. To say that the plaintiff 
or the party seeking to enforce a contract is himself a 
party to be charged therewith is a perversion of language. 
The term ‘parties’ is used in connection with the words ‘to 
be charged thereby,’ and does not include all the parties 
to the contract. It is, on the contrary, limited and re- 
stricted by the qualifying words to such only of those par- 
ties as are to be bound or held chargeable, and legally re- 
sponsible on the contract, or on account of a liability 
created by or resulting from it. If to include all the par- 
ties had been intended, those words ‘to be charged there- 
by’ would have been unnecessary and superfluous. The ap- 
propriate language to express such intention would have 
been that the note or memorandum should be subscribed 
‘by all the parties thereto, or ‘by the parties thereto,’ 
or some such general terms. Afutuality of obligation ts 
not essential to render a party liable upon a contract. If 
there is a consideration for his undertaking, he is bound; 
and the fact that the contract may not be enforceable 
against one party, because not subscribed by him, is no de- 
fense to the other, by whom it is subscribed. Under both 
these sections it has long been well-settled that an agree- 
ment signed by one party only is sufficient to charge him 
within the statute, and therefore, upon a contract for the 
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sale of land or of goods, if the purchaser (seller) alone 
has signed the contract, he cannot refuse to execute the 
conveyance or to accept the goods upon the ground that the 
purchaser has not signed also. And it is no objection that 
the party signing can enforce the contract while the other 
cannot; for, if it is said that unless the plaintiff also 
signs there is a want of mutuality, the answer is that the 
defendant might have required the plaintiff’s signature to 
the contract; or that, if he has not done so, it is his own 
fault; the object of the statute was to secure the defend- 
ant’s. The party signing may, it appears, require the 
other to accept or refuse the contract in writing, and if 
this is not done may himself rescind it, at least before the 
other has done some act to bind himself.” And so in this 
case, when Langer sent the written order to his principal, 
the defendant, without the signature thereto of ihe pur- 
chaser, and defendant wrote plaintiffs the letter of Jan- 
uary 20, 1909, above set out, it waived the printed require- 
ments in the memorandum that “all orders must be signed 
by purchaser.”’ The text above quoted from Wood on 
Frauds is fully sustained in note 2, page 698, 28 L. R. A. 
n. 8.; and in Morrison v. Browne, 191 Mass. 65; Nebraska 
Bridge Supply & Lumber Co. v. Conway & Sons, 127 Ia 
237; Williams v. Robinson, 73 Me. 186; Greeley-Burnham 
Grocer Co. v. Capen, 23 Mo. App. 301; and numerous other 
authorities cited in 28 L. R. A. n. Ss. supra. 

2. Weare unable to discover from the petition any con- 
ditions to the contract prescribed by defendant to be per- 
formed by the plaintiffs, as conditions precedent to the 
creation of a contract obligating defendant. The state- 
ment in the letter of January 20, 1909, from defendant to 
plaintiffs that “we await shipping instructions from you 
for our next car and hope you will be able to give them 
to us soon,” did not constitute a condition precedent to a 
liability under the contract, especially so under the alle- 
gation in the petition that plaintiffs requested defendant 
to ship the flour, both orally at the time of giving the order 
and at times in February, which was the month in which 
the memorandum provided the shipment should be made. 
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3. We cannot agree with counsel that defendant “never 
contracted absolutely, but upon the condition that the con- 
tract was, by the plaintiffs’ acts, to be rendered mutually 
enforceable between the parties.” There is nothing in the 
petition, which is all we are considering, to justify this 
contention. 

4, While it is true that when a condition is attached 
to the making of a proposed contract that both the par- 
ties shall sign the same, and one party neglects or refuses 
to sign, the party signing is not bound by the contract; 
yet, if the party not signing has merely neglected to do 
so, and after the other party has discovered the neglect 
he writes to the party not signing, ratifying the contract 
as made, and declaring his intention to proceed under it, 
he thereby waives the failure by the other party to sign. 

5. Conceding defendant’s contention, that a petition 
tested by demurrer must be construed most strongly 
against the pleader, does not aid it in this action, as we 
think the petition, so tested, states a cause of action, and 
that the district court erred in sustaining the general 
demurrer thereto. 

REVERSED AND REMANDED. 


Resse, C. J., and Ross, J., not sitting. 


Lesiig EDWARDS, APPELLEE, V. W. H. GILL ET AL., 
APPELLANTS. 


Finep SEpteMBer 26, 1914. No. 17,753. 


1. Municipal Corporations: Opeyine STREET: DEDICATION: BURDEN OP 
Proor. When the public authorities attempt to open a street, claim- 
ing that the owner of the land had dedicated it for that purpose, the 
burden is upon them to prove such dedication by a preponderance 
of the evidence. 


2. Dedication of Street: Surricizncy or EvipENceE. The evidence, in- 
dicated in the opinion, is insufficient to prove such dedication. 


ApPEAL from the district court for Boone county: 
Grorce H. THoMAs, JupGE. Affirmed. 
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W. J. Donahue and O. Al. Needham, for appellants. 
A. #. Garten and J. A. Price, contra. 


SEDGWICK, J. 

Twenty-five or thirty years ago Thomas H. Smith was 
the owner of the W. 1% of the 8. E. 4 of section 21, and 
also the N. E. 1% of that quarter section. This land ad- 
joined the city of Albion on the west. He sold and con- 
veyed the N. E. 44 of the quarter section to one Tiffany, 
who platted the 40 acres as an addition to Albion. The 
acknowledged plat dedicated a strip two rods wide on the 
west side of the tract as a street. This was accepted by 
the city and the strip so dedicated was called Eleventh 
street. Afterwards Smith died and his widow, Mary E. 
Smith, became the owner of the land of her husba;ud. She 
sold and conveyed to the plaintiff Edwards a small tract 
of land in the west half of the quarter section, the east 
line‘of the tract, as described in the deed, being the center 
line that divides the quarter section and forms the west 
line of Tiffany’s addition, leaving for Bleventh street only 
the strip about two rods in width which is dedicated for 
that purpose upon the plat of the addition. She sold and 
conveyed a similar tract to each of several other persons. 
The defendants, as public officers, contend that the said 
Thomas H. Smith, at about the time the Tiffany addition 
was platted, dedicated for a public street a strip of land 
about two rods in width along the east side of his then 
remaining 80 acres of land, and they were proceeding to 
open it as a street accordingly. The plaintiff brought this 
action to enjoin them from so doing. He denies that Smith 
dedicated this strip of land as a street, and insists that 
his land extends east to the center line of the quarter sec- 
tion. The burden of proof was upon the defendants to 
show the dedication of the land to the public, as claimed 
by them, and the sole question involved in this appeal 
is as to the sufficiency of the evidence for that purpose. 
The trial court found the issues in favor of the plaintiff, 
and the defendants have appealed. 
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It should probably be found from the evidence that, at 
the time of the platting of Tiffany addition, there was a 
wire fence on the north and south line through the center 
of the quarter section, but whether this fence extended 
through the whole length of the addition is not so clear. 
The defendants attempted to prove that Thomas H. Smith, 
at about the time the addition was incorporated into the 
city, removed this fence about two rods to the west, there- 
by yielding that strip of land as a part of the street. If 
he had so moved his fence, and had thereby completed a 
street that was open to the public, it would have been a 
strong circumstance tending to prove an unconditional 
dedication. But this supposed street extended only half . 
way across the quarter section and had no outlet to the 
south. Some eight or ten years afterwards a street was 
opened along the south half of the quarter section con- 
necting with a public street on the south. This was after 
the death of Mr. Smith, and the removal of his fence, if he 
had so removed it along the entire length of the Tiffany 
addition, could not of itself and without a declaration of 
Mr. Smith or any other public act, amount to more than 
a proposition to give so much land toward a practical 
street, and could not be binding upon him as a dedication 
unless the authorities accepted the proposition and did 
their part toward the opening of the street. The death of 
Mr. Smith before anything was done by the public to ac- 
cept the proposed donation would cancel the proposition, 
and, unless renewed by those who succeeded to the title, 
would not be binding upon them. The evidence that Mr. 
Smith removed his fence, or how much of it he removed, 
if any, is very indefinite and uncertain, and is contradicted 
by a preponderance of the evidence. There is some evi- 
dence that some travel on certain occasions passed over the 
land in dispute, but there is no evidence that the public at 
any time used the strip supposed to have been dedicated 
by Mr. Smith throughout the whole length. The prepond- 
erance of the evidence is that some parts of this strip of 
land were at all times impassable for travel. 
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The evidence entirely fails to establish a dedication of 
the land in dispute as a public highway, or that it was 
ever used as such, so as to raise a presumption of such ded- 
ication. 

The judgment of the district court is 

AFFIRMED. 


JULIA WANDERHOLM, ADMINISTRATRIX, APPELLER,  V. 
CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY,. 
APPELLANT. 


Fitep SEPTEMBER 26, 1914. No. 17,769. 


1, Railroads: TrespassERS: IMPLIED INviTaTION. If a railroad com- 
pany fences its right of way through a small town, and posts a 
conspicuous notice that the grounds so fenced are private, and that 
it is dangerous to, walk thereon and warning trespassers to keep out, 
the fact that employees of the company know that certain persons 
are in the habit of going through the fence and walking along such 
right of way in going to and from their business, and that such 
employees of the company have never personally forbidden such 
custom, will not constitute an invitation to so use the right of way and 
the railroad tracks thereon. 


: NEGLIGENCE. Under such circumstances the trans- 
action of the business of the company in the ordinary way, or the 
running of a passenger train on substantially its schedule time along 
such right of way, or running such train from 9 to 12 minutes be- 
hind its regular time, or upon one of the two tracks upon such right 
of way generally used by trains running in the opposite direction, 
will not constitute negligence on the part of the company. 


: ASSUMPTION or Risk. In such case a person going 
through such fence and walking along the right of way assumes the 
risk of accident and undertakes to avoid the danger he might incur 
from the ordinary transaction of the company’s business. 


: NEGLIGENCE: Last CuEar CHaNnce. If the defend- 
ant’s engine struck the plaintiff’s decedent and caused his death, and 
the engineer was so situated that he could not see the track before 
his train, so that it became the duty of the fireman, when not other- 
wise engaged, to keep a lookout for objects on the track, it being a 
stormy day with snow flurries in the air, and the engine emitting 
elouds of steam and smoke, and there being no evidence as to when 
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or where the deceased went upon the track, the fact that the fireman 
did not see the deceased before he was struck by the engine is not 
proof that he was neglecting his duty at the time, or that the de- 
fendant was guilty of negligence which was the proximate cause of 
the accident. 

5. Trial: Instructions. The trial court correctly instructed the jury 
that there was no evidence that the defendant failed to sound the 
whistle or ring the bell, and that ‘‘the railroad company had the 
tight to operate its westbound trains on its eastbound track, and 
also its eastbound trains on its westbound track, if it saw fit to do so.”’ 


APPEAL from the district court for Cass county: 
Grorcn IF. Corcoran, Jupcr. Reversed. 


Byron Clark and Rawls & ‘Robertson, for appellant. 
Matthew Gering, contra. 


SEDGWICK, J. 

The plaintiff is the widow of Oscar Wanderholm, and 
as administratrix of his estate brought this action in the 
district court for Cass county to recover damages for the 
death of her husband, caused, as she alleges, by the care- 
lessness of the defendant railroad company and the de- 
fendant Sadle, who was the fireman upon the engine which, 
it is alleged, struck and killed Mr. Wanderholm. Upon 
trial in the district court the plaintiff recovered a verdict 
and judgment, and the defendant has appealed. 

The defendant contends that under the evidence the 
plaintiff was not entitled to recover, and complains of some 
of the rulings of the court in the progress of the trial, and 
of some of the instructions given by the court and re- 
fusal to give certain instructions asked by defendant, and 
also that the verdict is contrary to the instructions given. 

The principal question in the case is whether the evi- 
deuce is sufficient to justify a recovery in favor of the 
plaintiff. The defendant contends that “deceased was a 
trespasser, or at most a bare licensee, to whom the com- 
pany owed no duty except not to wantonly or wilfully in- 
jure him,” and that the deceased was himself so negligent 
as to preclude a recovery. 
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The defendant’s right of way extends north from the de- 
pot to the pumping station of the water company—nearly 
one mile. This right of way is fenced on both sides by the 
company, and a sign is posted in a conspicuous place noti- 
fying the public that the grounds are private and warn- 
ing against trespassing thereon. Mr. Wanderholm had 
been in the employ of the water company as engineer at 
its pumping station for 8 or 9 months. He lived a few rods 
distant: from the right of way, about half way from the 
depot to the pumping station. On the morning of Jan- 
uary 1, 1911, the deceased left home “a good deal later’ 
than he usually did. It was about 8 o’clock when he left 
home. He usually went betWeen 6 and 7. Passenger train 
No. 15 arrived at the defendant’s depot at 8:25. Its sched- 
ule time was 8:16. It was therefore 9 minutes late in ar- 
riving at the depot. It remained there 3 minutes and left 
the depot 12 minutes after the time it should have arrived. 
The body of the deceased was first discovered on the right 
of way a little before 9 o’clock. It is practically conceded 
that the deceased was struck and killed by train No. 15. 

The plaintiff contends that the deceased was upon the 
- tracks by invitation of the defendant. There is not much 
dispute in the evidence upon this point. The right of way 
of the railroad company was fenced the whole distance 
from the depot to the pumping station, and a large sign 
was placed in a prominent position notifying the public 
that the ground so fenced was private and that it was 
dangerous to trespass thereon. There had generally been 
for the past 15 years two or three employees of the water 
company, and they had been in the habit frequently of 
passing from their homes to the pumping station along 
these tracks. This was known by the yard-master and the 
section foreman of the railway company, and they had 
never notified the deceased that he must not so use these 
tracks. The statement in the brief that the manner in 
which the employees of the water company were to use the 
tracks was stated to them by the station agent is not sus- 
tained by the evidence. This certainly did not amount to 
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an invitation to the deceased and to the employees of the 
water company to travel on these tracks. It may have been | 
more convenient for them to do so than to take some other 
route, but the evidence shows that they were not compelled 
to go upon this right of way for the distance of a mile or a 
half mile, as the deceased in this case did. There was a 
street along the right of way which they might have used. 
There is in this respect no parallel between this case and 
the case of Armstrong v. Union Stock Yards Co:, 93 Neb. 
258. In that case the Cudahy Company maintained an in- 
closure in the yards of the defendant company which was 
used in connection with their shipping over the tracks of 
the defendant company, and was maintained and so used 
for the benefit of both companies with the knowledge and 
consent of the defendant company. In the case at bar 
there was no relation between the railroad company and 
the water company, and this inclosed right of way was 
for the exclusive use of the railroad company in its ordi- 
nary business. The water company and its employees had 
no more privilege or right on this right of way than the 
general public had. 

It is also stated in the plaintiff’s brief: “On the day 
of the accident the train which struck the deceased was 
12 minutes late; it was run on the eastbound track, when 
it was usually run on the westbound track; its speed was 
scheduled at 28 miles an hour in ordinary weather; while 
in stormy weather under the rules of the company train- 
men were enjoined, ‘if delayed on any part of the road, not 
to attempt to make up time, but to take extraordinary 
precaution both at switches and at all places where the 
right to proceed depends upon signals.’” It was also ar- 
gued that the fireman of the engine was negligent in not 
seeing the deceased and notifying the engineer, and so 
preventing the accident. The evidence is that train No. 
15 was a few minutes late in leaving the Plattsmouth sta- 
tion, as before stated, and was running at a speed of from 
25 to 35 miles an hour between that station and Oreapolis, 
and the engineer testified that at a curve in the track the 
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train was running at about 35 miles an hour. The distance 
from Plattsmouth to Oreapolis is 4 miles, and the sched- 
ule time of the train was 7 minutes, which would be some- 
thing more than 34 miles an hour, which is not very much 
different from the fastest rate testified to—35 miles an 
hour. Cases are cited holding that 35 miles an hour “with- 
in railroad yards and city limits” is a dangerous and un- 
reasonable rate of speed, but the argument derived from 
these cases in the case at bar is hardly fair. These cases 
have no application to the right of way between two small 
stations, when that right of way is fenced and a public 
warning given against trespassing thereon. 

The argument which seeks to apply the so-called rule of 
the last clear chance is likewise unsatisfactory. The ar- 
gument assumes that the deceased was upon the track in 
such a position and in such a distance from the approach- 
ing train, and that the conditions were such that the fire- 
man, if he was keeping a proper lookout, must necessarily 
have seen him. It was a very cold and stormy day. It 
would be at least as probable that the deceased would walk 
between the tracks as that he would walk between the 
rails of either track, and there is no evidence that he was 
not walking between the tracks and suddenly stepped be- 
tween the rails of the track upon which the train was ap- 
proaching. Some of the witnesses testify that the train 
when going from the station was throwing large quantities 
of steam and smoke which would obstruct the view. There 
is no evidence to the contrary. The fact that the fire- 
man did not see deceased under such circumstances is not 
proof that he was neglecting his duty at the time. The 
evidence was that one of these two tracks was ordinarily 
used by trains going north and the other by trains going 
south, and that on this occasion train No. 15 going north 
was upon the track ordinarily used by trains going the 
other direction. This is alleged as negligence on the part 
of the defendant company. 

The trial court instructed the jury that there was no 
evidence that the defendant failed to “blow the whistle” 
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and ring the bell, and that “the plaintiff cannot recover 
on account of alleged failure” in that regard, and also 
that “the plaintiff cannot recover in this case solely be- 
cause of the fact that the train in question was running on 
the eastbound track at the time of the accident in ques- 
tion, or because of any failure on the part of the defendant 
to notify the said Wanderholm that said train would run 
on said eastbound track on the day of said accident. The 
railroad company had the right to operate its westbound 
trains on its eastbound track, and also its eastbound 
trains on its wéstbound track, if it saw fit to do so.” These 
instructions were justified by the evidence and properly 
eliminated those questions from the case. 

When the deceased went through the company’s fence 
and walked upon the right of way, he assumed the risk of 
accident, and undertook to avoid the danger he might in- 
cur from the ordinary transaction of the company’s busi- 
ness. If the fact that the local employees of the company 
knew that deceased was in the habit of walking upon the 
right of way and made no objection to his so doing amounts 
to notice to the company and its consent to such use of its 
right of way, it could not amount to more than a license to. 
so use it at his own risk, and could not be construed as an 
agreement on the part of the company to guarantee his 
safety, or to suspend or limit the ordinary use of its tracks 
so as to render them more safe for such use by deceased. 

There is no evidence that the accident was caused by 
any negligence on the part of defendant. The judgment is 
therefore reversed and the cause remanded. 

REVERSED. 


Reese, C. J., and Fawcrtt, J., not sitting. 
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ADELBERT IF’. GIBSON, APPELLANT, V. M. N. TROUPE ET AL., 
APPELLEES. 


Finep SEPTEMBER 26, 1914. No. 17,808. 


1. Municipal Corporations: ENACTMENT OF ORDINANCE: STREET IMPROVE- 
MENTS. Section 5110, Rev. St. 1913, requiring a petition of three- 
fifths of the resident property owners for paving or for construct- 
ing sidewalks, or a vote of three-fourths of all the members of the 
council or board of trustees, does not apply to temporary walks on 
ungraded and unimproved streets. Section 5112 provides for such 
walks, and that section contains no such requirement. 


A village ordinance requiring the construc- 
tion of a temporary sidewalk on an ungraded and unimproved street 
is not an ordinance of a general or permanent nature, and section 
5154, Rev. St. 1913, does not apply in such case. 


Street IMPROVEMENTS: EsTiMaTE oF Cost. Section 5011, 
Rey. St. 1913, requiring an estimate of cost by the city engineer before 
sidewalks are constructed, applies only to cities of the second class. 
A village is not required to have a ‘‘city engineer.’’ 


APPEAL from the district court for Buffalo county: 
Bruno O. Hosrerter, JUDGE. Affirmed. 


J. M. Easterling, for appellant. 
H. M. Sinclatr, contra. 


SEDGWICK, J. 

The board of trustees of the village of Gibbon by ordi- 
nance ordered a sidewalk constructed along the lots of 
plaintiff. The plaintiff failed to construct the sidewalk 
as ordered, and it was constructed by the village. The 
trustees of the village and the treasurer of the county were 
proceeding to enforce collection of the cost of the sidewalk 
against the lot of plaintiff, and this action was brought in 
the district court for Buffalo county to enjoin the collec- 
tion of the tax. The district court found in favor of the 
defendants and dismissed the case, and the plaintiff has 
appealed. 
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The plaintiff insists that the tax is Invalid, and states, 
the following reason: “The ordinance was not read on 
three separate days, nor was such reading dispensed with 
by vote of the village board. No estimate of the cost of 
this sidewalk was ever made, nor bids for its construction 
advertised for.” Section 5110, Rev. St. 1913, provides: 
“But unless three-fifths of the resident owners of the prop- 
erty subject to the assessment for such improvements pe- 
tition the council or trustees to make the same, such im- 
provements shall not be made until three-fourths of all 
the members of such council or board of trustees shall by 
vote assent to the making of same.” There was no petition 
of the property owners affected, and three-fourths of all 
the members of the board of trustees did not by vote assent 
to the making of the same. Only three of the five members 
were present when the vote was taken. The language of 
this section is so explicit that the decision of City of North 


- Platte v. North Platte Water-Works Co., 56 Neb. 403, even 


° 


if we felt bound to approve that decision upon this point, 
could not assist us in construing this statute. 

Prior to the revision of 1913 there were some apparent 
inconsistencies in the statute governing cities of the sec- 
ond class and villages. An attempt was made in that re- 
vision to harmonize these statutes, and we do not feel com- 
pelled to resort to the history of the various legislative 
enactments in construing this legislation, except in case 
the provisions of the revision appear to be ambiguous or 
inconsistent. Immediately following section 5110, above 
quoted from, are two sections relating to sidewalks. Sec- 
tion 5111 provides for repairing them at the cost of the 
property owners, and section 5112 provides for temporary 
sidewalks on ungraded streets. If the proceeding to con- 
struct temporary walks on ungraded streets was intended 
to be the same and require the same formality as in case of 
permanent walks on improved streets, there would have 
been no occasion for section 5112. Section 5110 is broad 
enough to include both classes of sidewalks if no other 
provision had been added. If sidewalks are placed upon 


“1 
~) 
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ungraded and unimproved streets, and the streets are af- 
terwards graded and paved or otherwise improved, the 
sidewalks would ordinarily be removed for that purpose. 
This seems to have been the thought of the legislature in 
enacting these two sections, and is the basis of the distinc- 
tion between temporary and permanent walks. It seems 
probable that it was not intended that the formalities re- 
quired in the construction of permanent walks on graded 
and improved streets, and in enforcing payment for the 
same by property owners, should necessarily be observed 
in laying temporary walks under section 5112. The pro- 
visi-n for temporary walks was contained in the act of 
1887 (laws 1887, ch. 12, sec. 1, subd. VI): “To provide 
for the laying of temporary plank sidewalks upon the 
natural surface of the ground, without regard to grade, 
on streets not permanently improved, at a cost not exceed- 
ing fifty cents a lineal foot, and to provide for the assess- 
ment of the cost thereof on the property in front of which 
the same shall be levied.” In 1905 this subdivision was 
amended by inserting after the word “plank” the words 
“brick, stone or concrete.” Laws 1905, ch. 29, sec. 1, 
subd. VI. No other change in the statute was made by 
this act. This statute, if properly enforced, cannot work 
a hardship upon the property owner, since the constitu- 
tion does not permit the costs of such improvements to be 
charged against the property beyond the actual benefits 
to the property thereby. There is evidence that the street 
in question is one of the principal streets of the village, 
and the block along which this walk was laid is occupied 
with some of the most important buildings, but the street 
is not graded and is wholly unimproved, and the trustees 
did not abuse their discretion in ordering a temporary walk 
under section 5112. 

Section 5154, Rev. St. 1913, requires that ordinances of 
a general or permanent nature shall be fully and distinctly 
read on three different days, “unless three-fourths of the 
council or trustees shall dispense with the rule.” The or- 
dinance in question was not of a general nature, and that 
section has no application. In case of a temporary walk 
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no petition of property owners is necessary, and a majority 
vote of the trustees is sufficient. 

Section 5011, Rev. St. 1918, provides: “The city engi- 
neer shall make estimates of the cost of labor and materials 
which may be done or furnished by contract with the city. 
* * * Before the city council shall make any contract 
for building bridges or sidewalks, for any work on the 
streets or for any other work or improvement, an esti- 
mate of the cost thereof shall be made by the city engineer.” 
This section is a part of article I, ch. 50, Rev. St. 1913, and 
is applicable only to cities of the second class. Villages 
have no city engineer. This section was in the act of © 
1879.. Laws 1879, p. 197. It is the twentieth section of 
the act. The first 39 sections relate to cities of the. sec- 
ond class. Sections 40 to 55, inclusive, relate to villages 
only, and the remaining 68 sections relate to both cities 
of the second class and villages. Section 20 has no ap- 
plication to villages. 

The plaintiff cites Nebraska City v. Nebraska City Hy- 
draulic Gas Light & Coke Co., 9 Neb. 339, Bellevue Im- 
provement Co. v. Village of Bellevue, 39 Neb. 876, Moss 
v. City of Fairbury, 66 Neb. 671, Fairbanks, Morse & Co. 
v. City of North Bend, 68 Neb. 560, and Murphy v. City of 
Plattsmouth, 78 Neb. 163, in support of the contention that 
section 5011 applies to villages. In the Bellevue case it 
was held: “Where a village.board undertakes to levy and 
collect a local assessment for the construction of sidewalks, 
without in fact constructing the sidewalks, before obtain- 
ing any proposals for their construction, and before in any 
manner ascertaining or estimating the cost of their con- 
struction, held, that such local assessment is absolutely 
void.” The section of the statute in question here was not 
mentioned in the opinion. The decision of this court in 
that case is not to the effect that a preliminary estimate 
is necessary. The point decided is that “there is required, 
as a basis for the assessment, at least some estimate made 
with reasonable certainty of that expense.” The assess- 
ment cannot be made before the work is done without some 
effective measures taken to first ascertain the necessary 
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amount to be levied. This must not be taken as deciding 
that no assessment can be made before the work is done, 
but that when it is so made and no estimate of cost is made 
such assessment is void. The other cases cited by plaintiff 
relate to cities of the second class, and not to villages of 
less than 1,000 inhabitants, and are not applicable here. 

The other points discussed in plaintiff’s brief may be 
resolved as he contends and not affect the result. It may 
be that the statute gives too much latitude of discretion 
to village boards in the matters complained of; if so, fur- 
ther legislation may be expected. The courts cannot sup- 
ply the remedy. 

The judgment of the district court is 

AFFIRMED, 


Reese, C. J.. and Rosr, J., uot sitting. 


McCarrrey BROTHERS COMPANY, APPELLER, V. Hart- 
WILLIAMS COAL COMPANY, APPELLANT. 


Fitep SEPTEMBER 26, 1914. No. 17,822. 


Statute of Frauds: Sates: MemoranpuM. If the duly authorized sale 
agent of the defendant signs a memorandum addressed to his prin- 
cipal directing the shipment of specified goods to the plaintiff at a 
specified place, and for a specified price, and procures the plaintiff 
to sign an acceptance of the same as a memorandum of sale, and 
forwards the same to his principal as such memorandum, it will con- 
stitute a sufficient memorandum of sale under section 2631, Rev. St. 
1913. 


APPEAL from the district court for Douglas county: Len 
S. EsTeuie, Jupee. Affirmed. 


Smyth, Smith & Schall, for appellant. 
M ahoney & Kennedy, contra. 


SEDGWICK, J. 


The plaintiff brought this action in the district court 
for Douglas county to recover on an alleged contract of 
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sale of a quantity of Portland cement by defendant to 
plaintiff. It is alleged that defendant failed and refused 
to fulfil its contract, though duly requested so to do. The 
defendant filed a general demurrer to the amended peti- 
tion, which was overruled, and judgment entered for plain- 
tiff. Defendant has appealed. 

The contention is that the allegations of the petition 
are insufficient, and that it is not alleged that the defend- 
ant made any contract whereby it agreed to sell plaintiff 
the cement specified. The petition alleges: ‘On the 6th 
day of May, 1910, the defendant entered into a contract in 
writing with the plaintiff, a copy of which contract is here- 
to attached marked exhibit A. In said contract defendant 
agreed to deliver 2,500 barrels of Portland cement to the 
plaintiff as ordered, but not later than December 1, 1910, 
for the agreed price of 85 cents per barrel f. o. b. the mill 
on freight rate basis to Omaha, Nebraska, of 38 cents per 
barrel, and plaintiff agreed to purchase said cement on 
said terms.” Exhibit A is as follows: “Order No. 1. 
Date 5-6-1910. Hart-Williams Coal Co. Ship to McCaf- 
frey Bros. Co., at Omaha. When: As ordered, commenc- 
ing at once. How ship: As ordered during the life of job, 
not later than Dec. 1st, 1910. Terms: Usual. Salesman: 

Buyer: —————. Not less than 2,000, with 
option on 2,500, bbls. Portland cement from Lumberman’s 
Portland Cement Co. Cement furnished guaranteed stand- 
ard quality and to pass all standard tests as prescribed 
by the American Society of Civil Engineers. Ship one car 
at once. Price 85c. per bbl. f. 0. b. Will present frt. rate 
38c. per bbl. E. G. Hickey, W. S. A. Accepted: F. QO. 
McCaffrey.” 

A contract for the sale of personal property for the 
price of $50 or more, when no payment is made on the 
purchase and no part of the goods accepted, cannot be 
enforced unless “a note or memorandum of such contract 
be made in writing and be subscribed by the party to be 
charged thereby.” Rey. St. 1918, sec. 2631. The petition 
alleges that E. G. Hickey, who signed the memorandum of 
contract, was duly authorized by defendant to make such 
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contract, and that McCaffrey was duly authorized by 
plaintiff. It is not necessary that the memorandum should 
contain all the detail terms of the contract. Ruzicka v. 
Hotovy, 72 Neb. 589. In this memorandum the sale agent 
of defendant directs his principal to ship the cement to 
plaintiff at Omaha as ordered, commencing at once, and 
states the price to be paid therefor. The plaintiff by its 
agent accepted this, thereby binding itself to receive the 
cement and pay therefor the price specified. If the allega- 
tions of the amended petition are true, there was a con- 
tract of sale, and this writing was “accepted” from the de- 
fendant by the plaintiff as a memorandum thereof. If 
this writing was not delivered and accepted as a memo- 
randum of sale of the property therein specified for the 
price stated therein, it devolved upon the defendant to 
controvert these allegations. 

In Fisher v. Buchanan, 2 Neb. (Unof.) 158, there was 
an entire failure of evidence upon a vital matter in the 
ease, which was sufficient ground for reversal. As the 
opinion is unofficial, it is not to be regarded as a precedent 
upon the question as to the sufficiency of the contract. 

In Darr v. Mummert, 57 Neb. 378, the contract sued 
upon was considered to give an option only, and not to 
bind the party to whom the option was given. The court, 
by Ragan, commissioner, construed the contract to exclude 
any agreement on the part of Darr. 

The general demurrer to the amended petition was 
rightly overruled. 

AFFIRMED. 

Rose, J., not sitting. 
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Grorce A. DAWSON Y. STATE OF NEBRASKA. 
Firep SEPTEMBER 26, 1914. No. 18,407. 


Rape: Evipence. Under our statute a defendant cannot be convicted 
of rape upon the wholly unsupported testimony of the person against 
whom it is alleged that the crime was committed. If she testifies 
positively and consistently to the facts constituting the crime, other 


‘evidence of opportunity and disposition on the part of defendant to 


commit the crime will furnish sufficient corroboration. 


The defendant took a girl, under 15 years of age, 
from her father’s house to defendant’s home, and there stayed with 
her alone through the night. The opportunity to commit the crime 
was fully proved, and the evidence indicated in the opinion is held 
sufficient to support a finding of the jury that the defendant planned 
and brought about this opportunity for the purpose and with the 
intention of committing the crime charged. 


: ASSAULT WITH INTENT: EvIDENCE. The crime of rape upon a 
girl under 15 years of age includes the crime of assault with intent 
to commit rape. It is not ground for reversal of a verdict and judg- 
ment of conviction of assault with intent to commit rape that there 
is no evidence of assault except the evidence of the complete crime 
of rape. If the evidence is sufficient to justify a conviction of the 
higher crime, it will support a conviction for the lesser one. 


Criminal Law: Instructions. In a prosecution upon such charge of 
rape, it is not prejudicial error requiring reversal to instruct the 
jury that they may find the defendant guilty of the crime of assault 
to commit rape, though there is no evidence of assault except the 
evidence of the complete crime of rape. Such instruction should not 
be given, but the error is not prejudicial to defendant, requiring 
a reversal. 


: . In such case an instruction which describes the girl 
upon whom the crime is alleged to have been committed as ‘‘the 
prosecutrix,’’ although her father made the complaint and the county 
attorney signed the information, is not necessarily prejudicial to de- 
fendant so as to require a reversal, and, unless such prejudice ap- 
pears from the record, none will be presumed. 


: APPEAL: ADMISSION OF EvIDENCcE. The rules of law governing 
the impeachment of witnesses by proof of statements out of court 
ineonsistent with their testimony are important and necessary to the 
due administration of justice. When it appears that defendant has 
been prejudiced by a violation of those rules, the judgment against 
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him will be reversed. The defendant will not be heard in this court 
to complain of the improper introduction of evidence in which he 
has joined or which he has encouraged in the trial court. 


Error to the district court for Gosper county: Er- 
NEST B. Perry, Juve. Affirmed. 


E. T. Grunden and Ritchie & Wolff, for plaintiff in 
error. 


Grant G. Martin, Attorney General, and Frank E. Edg- 
erton, contra. 


SEDGWICK, J. 

The defendant (plaintiff in error here) was convicted in 
the district court for Gosper county of the crime of assault 
with intent to commit rape, and has brought the case here 
for review upon petition in error. The defendant on Sep- 
tember 4, 1913, took his wife and children to her father’s 
for a visit. His wife expected him to take her and the 
children home on the next or the following day. He had 
trouble with his automobile tire and had it repaired, and 
on the next day, September 5, he took the complaining 
witness, Mr. Zike, who was a rural mail carrier, around 
the mail route in defendant’s automobile, arriving at Mr. 
Zike’s home in Edison soon after 4 o’clock in the afternoon. 
He had supper with Mr. Zike’s family, and afterwards, 
with Mr. Zike’s consent, took Mabel, Mr. Zike’s daugh- 
ter, a girl not then quite 15 years of age, home with him, 
some 24 miles distant from Idison, where they stayed all 
night, no one else being in the house. The girl testified em-’ 
phatically to the commission of the crime by defendant 
when they occupied the same bed that night. No discus- 
sion of the details of the crime as testified to by her is 
necessary to an understanding of the questions of law pre- 
sented. 

The defendant as emphatically denied all criminal con- 
duct on his part. The principal question is whether the 
testimony of the girl is sufficiently corroborated to justify 
‘the verdict of the jury. The opportunity to commit the 
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crime is clearly established. If the evidence substantially 
shows an intention or disposition on the part of defend- 
ant, the corroboration is sufficient. The defendant testi- 
fies that he made statements in the presence of the girl’s 
father from which he should have known that defendant’s 
wife was not at home. This is denied both by the girl and 
her father, and the jury were clearly justified in believing 
that her father supposed that Mrs. Dawson was at home. 
When the defendant left Edison with the girl,.he went first 
to Arapahoe, and then to his home, They stayed at Arap- 
ahoe some time, and did not arrive at his home until dark. 
He then did “chores,” the girl helping him, as it was after 
half past 9 o’clock when they had finished. He concluded 
it was then too late to go after his family. He offers an 
excuse for going to Arapahoe, instead of going directly 
for his wife, and in this excuse he is supported by his 
wife’s testimony. He admits, however, that it would have 
been only about six miles farther to have gone home from 
Arapahoe by way of his father-in-law’s place, where his 
wife was and was expecting him. He says the roads were 
good “so far as rain is concerned” and does not testify 
that he would have found any bad roads in going by that 
way home, except in the statement that he was afraid he 
would have trouble driving his automobile “over the hills.” 
There is no evidence as to the character. of the hills he 
would have to pass. He testified that there was some 
difficulty with the timer of the automobile, so that only 
two cylinders were working, but he drove his automobile 
the following day and took his family to Edison, and said 
that he fixed the automobile himself, and, when asked how 
long it took him to fix it, he made no explanation. His 
evidence in regard to difficulty with his automobile is 
wholly uncorroborated. The state insists that the evi- 
dence shows that he planned taking his family away from 
home and putting the girl’s father under obligations to 
him by carrying him around the mail route, and so gain- 
ing his consent and making the way clear for the very 
crime which he committed. It is not necessary to go so 
far for corroboration. If the defendant intended that Mr. 
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Zike should not know that Mrs. Dawson was away from 
home and planned to take the girl to his home and stay 
With her there, and purposely failed to take his family so 
that he might spend the night alone with the girl, the 
jury might from such conduct find corroboration of the 
girl’s testimony. Without attempting to further recite the 
evidence bearing upon the question of the defendant’s mo- 
tive in taking the girl to his home, we are satisfied that it 
presents a question peculiarly for the jury, and the court 
is not required to interfere with their verdict. 

-The defendant presents 26 separate instructions which 
he requested the court to give the jury; all of them were 
refused, and the court on his own motion gave the jury 12 
instructions, to each and every one of which the defendant 
took exception. 

The information charged the defendant with the crime 
of rape, and in the first instruction, after defining that 
crime, the court defined the crime of assault with intent to 
commit rape, and submitted that question also to the jury. 
The objection made to this is: “The testimony, on the one 
hand, was a completed act; on the other, total innocence. 
There was no evidence of an assault with intent to commit 
rape other than the evidence of the completed:act of rape. 
‘If the evidence in this case failed to justify returning a 
verdict of guilty of rape, there was no evidence of assault 
with intent to commit rape, and the court erred in giving 
an instruction thereon ‘without testimony to sustain it.’ ” 
The defendant cites Fager v. State, 49 Neb. 439, in which 
it was held: “When the evidence entirely fails to show 
an offense of a less degree than that charged in the in- 
formation, it is not prejudicial error to omit to give an 
instruction defining an offense of snch less degree.” 

It does not follow that, because the court was not re- 
quired to submit the question of the lesser crime, it was 
prejudicial error to do so. The evidence is, as contended, 
that the defendant completed the act constituting the crime 
charged, and there is no other evidence of any assault. 
But the crime of rape cannot be committed without an 
assault with that intent. The latter is necessarily included 
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in the greater crime. It would have been better to have 
omitted from the instruction all reference to any lesser 
crime, but the defendant has no cause to complain of this 
error, especially after having insisted that such an in- 
struction be given, as he did in this case. 

In the seventh instruction given by the court the girl, 
Mabel Zike, is referred to as “the prosecutrix.” The coin- 
plaint before the examining magistrate was, in fact, made 
by her father, and the information on which the trial was 
had was signed by the county attorney, so that the girl 
was not, in fact, the prosecutrix, and ought not to have 
been so described; but from the nature of the instruction, 
which it is not necessary to quote, it seems impossible that 
the defendant could have been prejudiced by this over- 
sight. 

Instruction No. 10, given by the court, is objected to, 
and also 15 or 20 specified rulings of the court in receiv- 
ing or rejecting evidence. For the purpose of laying a 
foundation for impeachment, Mr. Zike, while on the wit- 
ness-stand for the state, was asked questions by defendant’s 
counsel in cross-examination that had no relation to the 
evidence he had given in chief, and when witnesses were 
called by defendant to contradict his evidence so given 
they were allowed to testify at large as to a statement 
made by Mr. Zike out of court, without any regard to the 
ordinary rules for impeaching witnesses. This practice 
was participated in ‘by both parties, and the trial court 
managed the investigation about as well as could be de- 
manded under the circumstances. Neither party ought 
now to take advantage of errors of practice in which both 
participated. We cannot discuss all of these assignments 
of error, but we have not found any such prejudicial error 
as appears to require a reversal of the case. 

The judgment of the district court is 

AFFIRMED, 

Ross, J., not sitting. 
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Frank J. Sinck v. Srate or NEBRASKA. 
FILED SEPTEMBER 26, 1914. No, 18,431. 


1. Criminal Law: Former JEopaRDY. In a prosecution for felony, if the 
information is quashed ‘‘at any time before the verdict’’ because 
‘‘mistake has been made in charging the proper offense,’’ the court 
should determine whether ‘‘there appear to be good cause to detain 
(the defendant) in custody.’’ For that purpose he may hear further 
evidence, if necessary, and recognize the defendant ‘‘to answer to 
the offense on the first day of the next term of such court.’’ In 
recognizing defendant to appear at the next term, the judge acts as 
examining magistrate, and, if he discharges the defendant without 
so recognizing him, such discharge will not be a bar to arrest and 
examination before another magistrate. Rev. St. 1913, sec. 9121. 


bo 


False Pretenses: EvipeNcr. In a prosecution for obtaining money by 
false pretenses under section 8874, Rev. St. 1913, it is not necessary 
to prove that the person defrauded intended to pass the title and 
property in the money to defendant; it is sufficient in that regard 
if he intended to, and did, deliver the money to the defendant, and 
that the defendant obtained the same by false pretense or pretenses 
with intent to cheat or defraud such person. 


Error to the district court for Lancaster county: WIL- 
LARD EE. STEWART, JUDGE. Affirmed. 


Rk. H. Hagelin and J. L. Caldwell, for plaintiff in error. 


Grant G. Martin, Attorney General, and Frank E. Edg- 
erton, contra. 


SEDEWICK, J. 

The defendant, who is plaintiff in error here, was con- 
victed in the district court for Lancaster county of the 
crime of obtaining money by false pretenses, and sentenced 
to confinement in the penitentiary for from one to five 
years. He has brought the case to this court upon peti- 
tion in error. 

1. The trial court sustained a general demurrer to the 
defendant’s plea of former jeopardy, and it is now in- 
sisted that the ruling was erroneous. The plea alleged 


VoL. 96] SEPTEMBER TERM, 1914. 183 
Sieck v. State. 


that defendant had before been put upon trial for the same 
offense, and that after the jury had been impaneled, and 
the cause had been stated to the jury by counsel, and seyv- 
eral witnesses had been sworn and testified in behalf of 
the state, the information was quashed because it failed 
to state the facts necessary to support a conviction, and 
that the defendant then asked that the jury be instructed 
to find a verdict of not guilty, which was refused, and the 
court discharged the defendant. Section 9121, Rev. St. 
1913, provides: “When it shall appear at any time be- 
fore the verdict that a mistake has been made in charg- 
ing the proper offense, the accused shall not be discharged 
if there appear to be good cause to detain him in custody; 
but the court must recognize him to answer to the offense 
on the first day of the next term of such court; and shall, 
if necessary, likewise recognize the witnesses to appear 
and testify.” The contention is that the words, “the ac- 
cused shall not be discharged,” are mandatory, and there- 
fore such discharge was equivalent to an acquittal. If it 
appear before “verdict that a mistake has been made in 
charging the proper offense,” the court should determine 
whether “there appear to be good cause to detain: him in 
custody.” If there is already sufficient evidence before 
the court, the judge should act accordingly ; if not, he may 
as an examining magistrate take further evidence. State 
v, Kendall, 38 Neb. 817. In this inquiry the judge acts only 
as an examining magistrate, and, if he mistakenly dis- 
charges the accused without determining whether there is 
probable cause to hold him for trial, it will not bar an ex- 
amination before another magistrate. Jn re Garst, 10 Neb. 
78. The court therefore was right in sustaining the de- 
murrer to the plea, and also in overruling defendant’s 
motion to quash the information for the same reason. 

2. The defendant objects to a supposed statement of 
the county attorney in his argument to the jury. He does 
not state the place in the bill of exceptions where any such 
statement as he discusses appears to have been made by 
the county attorney, and we have not observed any record 
of such statement to the jury. 
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3. It is alleged that the defendant and one Himber went 
to the home of Charles and Theodore Strelow and repre- 
sented themselves to be a judge and sheriff. They pre- 
sented a paper purporting to be a warrant for the arrest 
of the Strelows upon a charge of murder, committed many 
years before. They obtained $230 from the Strelows as 
bail or security for appearance in court in Lincoln for 
trial on the following Monday. 

The information upon which the defendant was tried 
contained two counts, one charging larceny of the $230, 
and the other charging obtaining the same by false pre- 
tenses. The jury found defendant guilty of obtaining 
money under false pretenses, and not guilty of the crime 
of larceny. It is now contended that the evidence will not 
support the charge of obtaining money by false pretenses; 
that if any crime was committed it was larceny. Charles 
Strelow testified: “Q. What did the men do after they 
hitched their horses? A. They came in, and he says, ‘I 
got here something for you.’ Q. Who was he talking to? 
A. To me, and—what is it? ‘Well, he says, ‘I am the 
sheriff and I take you for murdering a man 30 years ago.’ 
* #* # Then he said, ‘If you can give us $500 cash bond, 
probably we will let you go.’ Well, we agreed to that, but 
I said I did not know how much I have. ‘Well, how much 
you will have?’ ‘Well, I don’t know,’ I say. And I spoke 
that over with my brother, and we agreed, me and my 
brother, to give him that, what we had. That gave us a 
chance until Monday, he said we can come in Monday and 
you get your money back.” 

This evidence is substantially without contradiction, and 
establishes, it is contended, that the owners of the money 
did not intend to part with the title, and consented only to 
part with the possession of the money until the following 
Monday, and as the defendant did not obtain the property 
in the money itself, but only possession thereof, by the 
representation made, he was not guilty of obtaining money 
—that is, the title and ownership thereof—by false pre- 
tenses, but if defendant intended to afterwards convert 
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the money to his own use, and did so convert it, it is ar- 
gued that he was guilty of larceny only. There are many 
of the earlier cases which have drawn this distinction be- 
tween the common law crime of larceny and the statutory 
crime of obtaining property by false pretenses. These de- 
cisions are not applicable to our statutory crimes. ‘Sec- 
tion 8874, Rev. St. 1918, provides: “Whoever by false 
pretense or pretenses shall obtain from any other person, 
corporation, association, or partnership, any money, goods, 
merchandise, credit or effects whatsoever with intent to 
cheat or defraud such person, corporation, association, or 
partnership of the same, * * * shall be imprisoned in 
the penitentiary not more than five years nor less than 
one year; but, if the value of the property be less than 
thirty-five dollars, the person so offending shall be fined 
in any sum not exceeding one hundred dollars or be im- 
prisoned in the jail of the county not exceeding thirty days. 
and be liable to the party injured in the amount of dam- 
age sustained.” 

The same acts may constitute two or more different 
crimes, and there is no principle of law or public policy in 
our state that will forbid the legislature to make the act- 
of obtaining the possession of the money or property of 
another by false pretenses, and with intent to cheat or de- 
fraud such person “of the same,” constitute the criine of 
obtaining by false pretenses, although the person so de- 
frauded did not at the time consent to the transfer of the 
title and property in the money, but supposed that the 
same money or a like amount would be returned to him. 
The fact that the defendant may have been guilty of lar- 
ceny also is immaterial. If his intention and purpose are 
to obtain the property or money and convert it to his own 
use, and so cheat and defraud “such person * * * of 
the same,” and he uses false pretenses to accomplish that 
result, and does obtain the money thereby, this is within . 
the letter and spirit of the act, and there is nothing in 
the law or public policy of this state that prevents us from 
so construing it. 

96 Neb. 50 
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The crime was flagrant, boldly conceived, and recklessly 
executed. We find no error in the record requiring a re- 
versal, and the judgment of the district court is 

AFFIRMED. 

Reess, C. J., and Ross, J., not sitting. 


Eartp A. HARVEY v. STATE OF NEBRASKA. 
FILED SEPTEMBER 26, 1914. No. 18,434. 


1. Physicians and Surgeons: Practicine WitHout LICENSE: INFoRMA- 
TION. To ‘‘operate on, profess to heal or prescribe for, or otherwise © 
treat any physical or mental ailment of another,’’ is practicing 
medicine by the express provision of section 2724, Rev. St. 1913. 


It is unlawful in this state to treat professionally 
and ptpadipe to heal another by manipulation and adjustment of nerves, 
bones and tissues of the body, without first obtaining a certificate or 
license from the state board of health, as provided in articles II and 
VIII, ch. 27, Rev. St. 1913. 


Every such treatment constitutes a separate offense, 
although of the same individual and for the same physical or mental 
ailment, if such treatments are on different days and entirely inde- 
pendent of each other. 


4, Evidence. The evidence is found to be insufficient to support the 
conviction upon the second count in the information. 


Error to the district court for Thayer county: LesLim 
G. Hurp, Juven. Reversed in part and affirmed in part. 


‘CQ. L. Richards and Sol L. Long, for plaintiff in error. 


Grant G. Martin, Attorney General, and Frank E. Edg- 
erton, contra. 


SEDGWICK, J. 

The defendant was convicted of practicing medicine 
without a license on each of nine several counts in the in- 
formation. He was sentenced by the court to pay a fine 
of $50 on each count, amounting to $450, and he has 
brought the case here for review upon petition in error. 
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1. The defendant’s first complaint is that the informa- 
tion does not charge an offense. The reason for this ob- 
jection stated in the brief is that it “does not inform the 
defendant whether he is charged with the violation of the 
medical practice act, article II of chapter 27, or article 
VIII, commencing with section 2788, being the article of 
the statute governing osteopathy.” Each count of the in- 
formation contains this allegation: “Did then and there 
for remuneration unlawfully practice medicine by unlaw- 
fully treating and attempting to heal one (name of pa- 
tient) for a bodily ailment through the manipulation and 
adjustment with the hands by the said Earle A. Harvey, 
of certain nerves, bones and tissues of the body of the said 
(name of patient) without first having issued to him, the 
said Earle A. Harvey, by the state board of health of the 
state of Nebraska, a certificate or license to practice medi- 
cine.” 

Section 2717, Rev. St. 1913, begins with these words: 
“Tt shall be unlawful for any person to practice medicine, 
surgery or: obstetrics or any of the branches thereof, in 
this state, without first having applied for and obtained 
from the state board of health a license so to do.” 

Section 2723 is as follows: “Any person not possessing 
the qualifications for the practice of medicine, surgery, or 
obstetrics, required by the provisions of this chapter, or any 
person who has not complied with the provisions of this 
chapter who shall engage in the practice of medicine, sur- 
gery, or obstetrics, or any of the branches thereof, in this 
_ state, shall be deemed guilty of a misdemeanor, and on ec n- 
viction thereof shall be fined in any sum not less than 
fifty dollars, nor more than three hundred dollars, and 
costs of prosecution for each offense.” 

Section 2724 provides: “Any person Shall be regarded 
ag practicing medicine, within the meaning of this chapter, 
who shall operate on, profess to heal or prescribe f r, 
or otherwise treat any physical or mental ailment of an- 
other.” The information without doubt charges offenses 
under these sections. 
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2. It is said that “the offense of practicing medicine 
under our statute without a license is a continuing of- 
fense,” and it is therefore contended that the information 
charges but one offense, that of engaging in the practice 
of medicine, and that the court should have required the 
prosecution to elect upon which count of the information 
it would rely. In Little v. State, 60 Neb. 749, the informa- 
tion contained 16 counts, and it was held that the court 
did not err in refusing to require the prosecution to elect. 
Three counts in the information in the case at bar charged 
treatment of the same individual, but these treatments 
were on different days, and not dependent upon each other, 
and each was a violation of the law, within the decision in 
the Little case. 

3. The second count of the information charged defend- 
ant with treating “Baby Mitchell, the unchristened in- 
fant.” There is no evidence that defendant was paid or 
expected any remuneration for treating this child. He 
Seems to have been spoken to about the condition of the 
child as a friend of the family, and it is very uncertain 
from the evidence what, if anything, he did that might 
be considered a treatment. This count is not sustained 
by the evidence. 

4. Much is said in the brief about the “liberty of the 
citizens to follow a profession” and to “pursue a lawful 
calling in a lawful manner.” It is said that the state 
cannot “prohibit any calling or profession, save and ex- 
cept it be detrimental to public welfare, public morals, 
public health, or a disturbance of the public peace. The 
state may not indirectly prohibit what it cannot prohibit 
directly, i. ec. it may not prohibit the exercise and prac- 
tice of chiropractic by refusing to provide an examina- 
tion in the curriculum taught in the best schools and col- 
leges of chiropractic—those branches deemed essential and 
put in operation by leading chiropractors—and compelling 
the chiropractor to procure a diploma from a medical col- 
lege and take an examination in the curriculum of some 
one of the sects of drug-medication.” This objection was 
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urged and passed upon in Ivttle v. State, 60 Neb. 749. The 
court said: “It is insisted that the statute under consid- 
eration is void because it is prohibitive in its scope and 
effect. The construction of the act which counsel places 
upon it we are unwilling to adopt. The statute undertakes 
to regulate, and is not prohibitive in its nature. Any one 
who has complied with the provisions may practice medi- 
cine in this state. It is prohibitive only as to those who 
have not been duly licensed by the state board of health 
to practice the art of healing.” 

In that case the practice of osteopathy was involved, and 
the questions presented were entirely similar and may be 
said to be generally identical with those presented in the 
case at bar. The conviction was sustained, and the legis- 
lature afterwards enacted a law regulating the practice 
ef osteopathy and providing for licensing such practice. 
Laws 1909, ch. 86. Some of the questions presented ap- 
appeal strongly to one’s sense of justice, and would be 
difficult of solution if they were not foreclosed by the 
statute and the early decisions of this court. The case of 
State v. Buswell, 40 Neb. 158, involved what is called 
Christian science healing, and was determined more than 
20 years ago, upholding the statute. The Little case, above 
referred to as involving the practice of osteopathy, also 
upholds the statute and was decided about 14 years ago. 
This court cannot amend the statutes, nor disregard the 
early decisions upholding and construing those statutes. 
The legislature has had ample opportunity to modify the 
laws, if they are considered harsh, unjust or impolitic, 
and, riot having done so, they must be enforced as the 
will of the public expressed through its lawmaking pow- 
ers. All objections raised in the brief, except as to the 
second count of the information, are answered by the 
plain provisions of the statute, as construed by early de- 
cisions of this court. 

The judgment of guilty on the second count of the in- - 
formation is reversed. In all other respects the judgment 
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of the district court is affirmed; each party to pay his 
own costs in this court. 
JUDGMENT ACCORDINGLY. 


Resse, C. J., dissents. 


Hamer, J., dissenting. 

I am unable to agree with the majority opinion. I take 
the view that the thing to be done is not properly “medi- 
cine.” It does not approach nearer to medicine than a 
massage. The man who sits down in a barber’s chair and 
has his face, neck and head rubbed will no doubt be ben- 
efited if he is in a nervous condition. The nerves will 
be quieted because the brain is the center. The principle 
contended for here by the prosecution would forbid the 
barber to exercise his art, and would also forbid a mas- 
sage in the bathroom. [ do not believe that obstacles 
should be placed in the way of making the individual com- 
fortable. I insist that the art of the chiropractor is not 
medicine, neither is it surgery although it may be bene- 
ficial, and it is not forbidden by chapter 55 of the Com- 
piled Statutes. 


SARAH A. SMITH, APPELLER, V. RoyaL HIGHLANDmERS, 
APPELLANT. 


Fitzep SEPTEMBER 26, 1914. No. 17,726. 


1, Trial: Directep Verpict. In an action by the holder of a beneficiary 
certificate, if there is evidence sufficient to sustain a verdict for the 
plaintiff, the case should be submitted to the jury, and in such ease 
a motion upon the part of the defendant for a directed verdict is 
properly overruled. 


2, Insurance: Proor or DraTH: EstoprrL. Before the beneficiary should 
be held estopped from the assertion of her claim by any statement in 
the proofs of death, there should be evidence of the fact that she 
was identified with such proofs at the time they were made, and 
a voluntary statement of one of the officers of the association would 
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not be binding upon the beneficiary, unless she had knowledge of it or 
directed it to be made. 


3. Appeal: ConFLictine EvipENCE. Where there is a conflict of evidence 
concerning the manner in which the assured came to his death, the 
verdict of the jury will not be disturbed. 


4, Trial: ARGUMENT oF CouUNSEL: HarmLess Error. Where counsel for 
the plaintiff makes statements to the jury which are improper because’ 
outside of the evidence in the case, or for other sufficient reasons, 
there is ordinarily no prejudicial error, if the court at once sustains: 
the objection made by counsel for the defendant, and in effect warns 
the jury against the consideration of the matter sought to be intro-: 
duced. Atkins v. Gladwish, 27 Neb. 841; Catron v. State, 52 Neb. 389.. 


APPEAL from the district court for Webster county: 
Ernest B. Perry, Juper. Affirmed. 


Hainer & Craft, for appellant. 
Bernard McNeny, contra. 


HAMER, J. 

The plaintiff, Sarah A. Smith, brought an action in the 
district court for Webster county against the defendant, 
the Royal Highlanders, upon a beneficiary certificate is- 
sued by the defendant to Rufus B. Smith. The plaintiff 
recovered a judgment against the defendant for $1,578.45. 
It is claimed by the appellant that the certificate provided: 
“In case of death occurring after becoming a member and 
remaining in good standing for three years or over, the 
sum of $3,000 will be paid to Sarah A. Smith, bearing the 
relation of wife, upon satisfactory proof of death, together 
with the surrender of this certificate. * * * Provided, 
further, that in the case of suicide of the member, either 
sane or insane, the amount of all contributions of the mem- 
ber to the fidelity fund of the fraternity, only, shall be 
paid to the beneficiary named in this certificate.” 

It is set up by way of defense that the certificate pro- 
vided that there should be no recovery in case the holder 
should commit suicide. It is strenuously contended that 
Rufus B. Smith, the insured and the husband of the plain- 
tiff, committed suicide, and therefore that the plaintiff is 


‘792 NEBRASKA. REPORTS. [ VoL. 96 
Smith v. Royal Highlanders. 


entitled to recover nothing except the money paid in to 
the as: vciation, being $66. It is claimed that the proof 
shows that the said Rufus B. Smith died of carbolic acid 
poisoning at his home near Filley, “from drinking car- 
bolic acid with suicidal intent.” 

It is the contention of Mrs. Smith, the plaintiff, that Mr. 
‘Smith did not commit suicide. There is a long correspond- 
ence between counsel touching the merits of the case, 
which we do not deem it necessary to consider, especially 
‘as it would prolong the opinion to an unusual length if 
we copied it or any considerable part of it. We will ex- 
amine the evidence. The testimony for the plaintiff tends 
to show that the insured died on February 5, 1911, at his 
home near Filley, Nebraska. He had been at home all day, 
‘and about 7 o’clock in the evening took off his ecat and 
‘shoes in the sitting room, where he had been cv.iversing 
with the family. He said he was going to bed, and smil- 
ing he went out of the room. He had eaten that day. 
Apparently he was well. 

An argument is made that a person could not take a 
quantity of carbolic acid without knowing the fact, and 
therefore it is claimed that it could not have been taken 
without the intent to commit suicide. At the close of the 
plaintitf’s testimony the defendant moved the court as 
follows: “The defendant, upon the evidence, admissions 
and allegations of the pleadings in reference to the proofs 
of death, moves the court to instruct a verdict in favor of 
the defendart, for the reason that it appears thereby, and 
is not disputed, that the plaintiff has made and admitted 
certain proofs of death which are in evidence; that the 
plaintiff has never asked that the same be withdrawn, re- 
formed, changed, or corrected, nor offered other or dif- 
ferent proofs of death or the manner thereof; that the 
proofs in evidence are the only ones upon which the de- 
fendant society has had opportunity or been called upon 
to act; that no proofs of death have been submitted to the 
defendant making it prima facie liable, and no furnishing 
of proofs has been waived by the defendant; in this condi- 
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tion of the record the defendant cannot be liable for more’ 
than the $66 admitted in its answer.” The motion was. 
overruled, and the defendant excepted. 

We think we should examine the evidence with a view 
to ascertaining whether there is evidence to sustain a ver- 
dict for the plaintiff. The defendant is a fraternal bene- 
ficiary order similar in character to the Workmen or 
Woodmen. It is said by the plaintiff that quite a compe- 
tition has existed between the different fraternities; that 
the Workmen initiated the practice by which in case of 
the death of a member the local lodge is to take care of the 
proofs of death; that the other orders have followed this 
example and that quite a competition has existed between 
different fraternities; that the local lodges become the 
agents of the supreme lodge to procure new members; that 
it is of the greatest importance to demonstrate that losses 
are promptly paid and with the least possible delay or at- 
tention on the part of the beneficiaries who are assured by 
the officers of the local lodge that their interests will be 
looked after, and without any action on their part. In this 
case it seems that one J. F. Boggs was the local secretary 
and treasurer of the lodge at Filley, and he assured the 
son of the plaintiff that he would do the acts required to 
secure the insurance without any action on the part of the 
plaintiff. 

We copy from the bill of exceptions: “Q. After your 
father’s death, what, if anything, did you do about the 
sending in of proofs of death to the insurance company? 
A. Well, one day Mr. Boggs ’phoned over for me to come 
over. Q. Which Boggs? A. J. F. Boggs. And so I went 
over; and my mother said ‘you had better go over,’ and 
he said that he would fix up the death proof and send it 
in; he and the lodge would attend to that; that that was. 
his business, and that he would see to ié, and that we did 
not have to worry or do anything about tt, and that was his 
business. Q. You say your mother told you to see Boggs? 
A. Yes, sir.” Cross-examination by Mr. Hainer: “Q. You 
say that your mother told you to see about getting the 
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proofs in? A. I said that J. IF’. Boggs ’phoned over, and 
she said for me to go over and see what he wanted; and 
Mr. Boggs said he would see after the death proofs, and he 
and the lodge would go and send it in. Q. So that was the 
arrangement that was made with him? A. He said he was 
the fellow to look after it. * * * Q. You didn’t take 
any further steps at all? A. No, sir; he said she would 
get her money in a few days. Q. I am asking about send- 
ing in the proofs, you know he was going to send in the 
proofs? A. He said he would. Q. You let it go at that? 
A. Yes, sir. * * * Q. And you informed your mother 
of what had passed between you and Mr. Boggs? A. What 
words were said I told her. Q. On both sides? A. Yes, 
sir.” 

The witness, the son of the plaintiff, testified that the 
earbolic acid had been on the shelf about two months; 
that he got it for a horse “to take the poisoning out of her 
foot.” He was also asked if there was a medicine there 
on the shelf that was a dark medicine which he sometimes 
took for stomach trouble. He answered that there was; 
he also answered that there was only a little difference in 
the color of that medicine and the carbolic acid. 

The letter of the chief secretary, F. J. Sharp, to the 
secretary-treasurer, J. F. Boggs, is dated March 23, 1911. 
It says: “Nowhere in the proofs is a detailed statement 
as to the cause of his death, and, as it is stated he died from 
an overdose of carbolic acid, we will have to know how he 
happened to take this poison.” 

March 25, 1911, J. I. Boggs, secretary-treasurer, wrote 
F. J. Sharp, secretary, at Aurora, that he had been unable 
to find any clippings from a newspaper. March 28, 1911, 
F. J. Sharp, chief secretary, wrote J. F. Boggs, secre- 
tary-treasurer at Filley, Neb. “Valiant Clansman: I am 
just in receipt of your favor of the 25th inst.” April 17, 
1911, J. F. Boggs, secretary-treasurer, wrote F. J. Sharp, 
chief secretary, saying: ‘“Inclosed please find copy of 
Beatrice Express and Sun, each of which contains ac- 
count of death of Clansman Rufus B. Smith. There was no 
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coroner’s inquest held on body of Rufus B. Smith.” The 
date of the Sun clipping is February 7, 1911. The date 
of the other is not given, except that a little letter concern- 
ing the matter is published in the other paper, dated Feb- 
ruary 6. , 

February 6, 1911, J. F. Boggs wrote a letter to “F. J. 
Sharp, Clansman, Aurora. Sir: This is to notify you 
of the death of Clansman R. B. Smith who passed away 
about 9 o’clock last night.” February 15, 1911, J. F. 
Boggs, secretary, Dunkirk Castle, wrote I’. J. Sharp, sec- 
retary, Aurora, asking for papers necessary for death 
proofs. February 25, 1911, F. J. Sharp wrote J. F. Boggs, 
saying that he inclosed “additional proof of death, which 
kindly get fully and properly executed.” February 23, 
1911, A. C. Tilton, illustrious protector, and J. F. Boggs, 
secretary-treasurer, sent in what is termed an official notice 
of the death of Rufus B. Smith. March 14, 1911, C. S. 
Boggs, appeared before the clerk of the district court and 
signed a certificate saying that the cause of the death was 
carbolic acid poisoning; that the deceased was sick about 
45 minutes. There is also the statement of a friend, J. F. 
Boggs, made on the 21st of March. He says the cause of 
the death was carbolic acid poisoning. On the 21st of 
March, 1911, A. C. Tilton, illustrious protector, and J. F. 
Boggs, secretary-treasurer, make a statement which is des- 
ignated proof of death. On the 27th of March, 1911, F. J. 
Sharp, chief secretary, makes a certificate to the effect 
that all payments were made, and that Rufus B. Smith 
was in good standing. On the 27th of June, 1911, the 
executive committee make a certificate that there is $66 
due to Sarah A. Smith, upon surrender of the beneficiary 
certificate. 

It will be noticed that the plaintiff does not sign any 
of these papers, that whatever is done is done by some ofii- 
cer of the lodge. She could not be bound without volun- 
tary action upon her part. It does not affirmatively ap- 
pear that it was necessary that she should see these pa- 
pers. We think it may be safely assumed from all the 
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facts stated that Mr. Boggs, the secretary-treasurer of the 
subordinate lodge, got these newspaper clippings and sent 
them in without consulting the plaintiff, and with the 
view of assisting the defendant to defeat the plaintiff’s 
claim. Both set up the death of the assured, and one pur- 
ports to detail the particulars on the evening of the death 
of the decedent. These clippings are not evidence, and we 
know of no good reason why the plaintiff should be held 
responsible for them or any effect which they might pro- 
duce. They cannot be “proofs” in any event, and the 
plaintiff is not shown to have been connected with them. 
To hold that the plaintiff is in any way responsible for 
them or bound by them would be unfair. Where the bene- 
ficiary is by the evidence connected with the “proofs,” 
then they may be admissions. In this case the plaintiff 
is not identified with the newspaper clippings and such of 
the proofs as were prepared by Mr. Boggs and others. 

There is quite a similarity between the instant case and 
the case of Ifodern Woodmen of America v. Kozak, 63 Neb. 
146. In that case the plaintiff in error offered in evi- 
dence the proofs of loss made by the officer of the lodge 
and signed and presented by the defendant in error. The 
contention was that death resulted from a pistol shot: 
inflicted by the deceased’s own hand. It was claimed that 
the defendant in error was estopped by reason of the show- 
ing from claiming that Kozak did not die by his own 
hands. This court held that the contention could not 
be sustained. We copy from the opinion: 

“Plaintiff in error, to support its theory, offered in evi- 
dence the proofs of loss made by the officer of the lodge 
and sundry witnesses, and signed and presented by de- 
fendant in error in support of the claim in the amount 
alleged to be due upon the certificate. From these various 
documents it appears that the cause of death was repre- 
sented as resulting from a pistol shot in the left temple - 
inflicted by deceased’s own hand. It is claimed that de- 
fendant in error is estopped by this showing from claim- 
ing that Kozak did not die by his own hand. This con- 
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tention cannot be sustained. Proofs of Joss of this char- 
acter, in so far as they are admissions against the inter- 
est of the party making them, are manifestly admissible, 
and, if unexplained, no doubt are entitled to great weight. 
But they are not conclusive of the fact. Leman v. Man- 
hattan Infe Ins. Co., 46 La. Ann. 1189, 15 So. 388. The 
testimony in this case shows that Mrs. Kozak, defendant 
in error was a Bohemian woman, unable to speak, read or 
write the English language. The officer of the lodge and 
the notary public, who prepared the proofs, say that her 
son was with her, and that they read the proofs to him, 
he in turn speaking to her in her native language, sup- 
posedly explaining the contents of the papers she after- 
wards signed. Whether he fully explained the contents of 
the papers to his mother or not does not appear from the 
record. He was called as a witness, but was not interro- 
gated regarding the matter. In Mrs. Kozak’s examination 
she testified positively that she had no knowledge of the 
matters contained in the proofs of loss, and that she was 
informed that if she signed the papers she would get the 
money in 30 days, and, relying upon these representations, 
she signed them. She denied that the papers were read 
or explained to her. It was incumbent upon plaintiff in 
error to show past doubt that Mrs. Kozak clearly under- 
stood the import and effect of the papers she was signing. 
Selden v. Alyers, 61 U. S. 506. If she signed them in 
ignorance of their contents, they would not constitute 
admissions against interest; and whether she signed them 
in ignorance of what they contained was a question for 
the jury, and, in view of the evidence on this branch of the 
case, it seems they were justified in disregarding them. 
The weight to be given such admissions is a question for 
the jury. Paxton v. State, 59 Neb. 460. Under the plead- 
ings in this case, the burden was upon plaintiff in error 
to prove its affirmative defense by a preponderance of the 
evidence. That the presumption is against suicide in cases 
of this character, and that the insurer has the burden of 
proving self-destruction, is recognized by all the authori- 
ties. Travelers Ins. Co. v. McConkey, 127 U.S. 661; Whit- 
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latch v. Fidelity & Casualty Co., 24 N. Y. Supp. 5387; Trav- 
elers Ins. Co. v. Nitterhouse, 11 Ind. App. 155; Mutual 
Life Ins. Co. v. Simpson, 28 8. W. (Tex. Civ. App.) 837; 
Inghram v. National Union, 108 Ia. 395; Burnham v. In- 
terstate Casualty Co., 117 Mich. 142. * * * The pre- 
sumption is not overcome by proof that death resulted 
from the shot of a pistol found near the person of de- 
ceased. In the case of Leman v. Manhattan Life Ins. Co., 
46 La. Ann. 1189, it is said: ‘In such action, when the 
defense is self-destruction, the burden of proof is on the 
insurer to establish the suicide, and when circumstantial 
evidence only is relied on, the defense fails, unless the cir- 
cumstances exclude with reasonable certainty any hypoth- 
esis of death by accident or by the act of another.’ Trav- 
elers Ins. Co. v. Nitterhouse, 11 Ind. App. 155; Jones v. 
United States Mutual Accident Ass’n, 92 Ia. 652. In the 
last cited case it is said: ‘Where in an action on an acci- 
dent policy, it appears that the insured was killed by a 
pistol shot, the burden is on the insurer to show that the 
shot was not accidental.’ ” 

It is further said in Modern Woodmen of America v. 
Kozak, supra: “Upon the question of the preponderance 
of the evidence this court is ordinarily powerless to dis- 
turb the jury’s verdict. As said in the case of Home Fire 
Ins. Co. v. Kuhlman, 58 Neb. 488: ‘A judgment based 
upon a verdict which is supported by sufficient competent 
evidence will not be disturbed on the ground that the ap- 
parent preponderance of the evidence is on the side of 
the losing party.’ Deceased may have been murdered, he 
may have committed suicide, or he may have accidentally 
killed himself. This was a question for the jury to deter- 
mine from all the evidence in the case, and, their verdict 
being based upon conflicting evidence, it will not be dis- 
turbed. Morton v. Harvey, 57 Neb. 304.” 

No one may be quite certain whether the taking of the 
poison was with suicidal intent or due to an accident. 
There was a pantry door which opened from the kitchen 
into the pantry. In this pantry there was a shelf. It was 
over the cabinet and just handy to reach. This shelf was 
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behind the pantry door when the door was open, and it 
extended perhaps ten feet on the east side. On this shelf 
there were bottles scattered along, although the most of 
them were right behind the door on the east end of the 
shelf. These bottles contained “Dr. Pierce’s Favorite Pre- 
scriptions,’ “Dr. Pierce’s Golden Medical Discovery,” 
“Watkin’s Vegetable Anodyne Liniment,” the bottle of car- 
bolic acid, and two kinds of lemon extracts, and one of 
orange. There had been carbolic acid there before. They 
kept it for the hogs and chickens. There was a bottle of 
carbolic acid kept up there on that shelf. There would 
be a bottle put there every month. The plaintiff testified : 
“We kept it for the hogs. Sometimes I put it in the chick- 
ens’ feed.” There was nothing to prevent the deceased 
from first taking a drink of lemon extract or orange ex- 
tract or Dr. Pierce’s Golden Medical Discovery. The de- 
ceased may have accidentally taken a swallow of the car- 
bolic acid supposing it to be one of the extracts, and then he 
may have attempted to relieve the burning sensation caused 
by the acid by drinking one of the extracts or one of Dr. 
Pierce’s remedies. There is testimony of hearing some 
sort of violence. He may not have remained conscious 
longer than was necessary to reach the top of the stairs. 
He was probably suffering horribly, and perhaps was strug~ 
gling to reach the bed when he fell upon it in convulsions. 
Because of the awful pain which he suffered he may have 
been unable to think. 

It is urged by defendant that there is error in instruc- 
tion No. 2, for the reason that it puts the burden of proof 
upon the defendant to affirmatively show that the insured 
committed suicide, and states that the legal presumption 
is that he did not commit suicide. That is the rule as we 
understand it. , 

The defendant quotes from the syllabus in Hart v. Fra- 
ternal Alliance, 108 Wis. 490, and Insurance Co. v. Newton, 
22 Wall. (U. S.) 32. In the first of these cases the admis- 
sions were taken in connection with the testimony of the 
doctor as to the cause of death. It is said in the body of 
the opinion in Insurance Co. v. Newton, supra: “When 
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the plaintiff was permitted to show what the agent and offi- 
cers of the company admitted the proofs established, it 
was competent for the company to produce the proofs thus 
referred to and use them as better evidence of what they 
did establish, * * * The question being in all the cases 
whether these proofs estopped the insured from impeach- 
ing the correctness of their statements, or from qualify- 
ing them, or whether they were subject to be explained 
and varied or contradicted on the trial.” The case quoted 
from is directly in point because in the instant case there 
is a failure to show that the proofs were prepared by the 
plaintiff or that she was directly connected with them in 
any way. She could not be estopped except by something 
which she did. 

In Insurance Co. v. Wigitibounann: 95 U. 8. 380, there 
‘was an application for the reinstatement on a policy of one 
Dr. Day. The application was made on October 1. There 
was a statement accompanying it of the condition of the 
-doctor’s health. The reinstatement was not made until Oc- 
tober 14. There was a question as to whether Dr. Day’s 
health was the same October 14 that it had been when the 
application was made. The following month he was un- 
doubtedly in a decline. He was obliged to give up his po- 
Sition as a teacher on the 18th of October. For some time 
prior to that he was somewhat debilitated. In the No- 
‘vember following he had consumption, from which he died 
in January. Touching this matter, the United States su- 
preme court said: “The jury might account for it on the 
theory that the whole contract was intended to be and was 
cas of October 1, and that it spoke from that date. There 
is every indication that Day thus relied upon that con- 
tract, nor is there any reason to believe that he intended 
to deceive or to conceal. * * * He probably died in 
the honest belief that he had thus provided for his widow. 
It would be far from good faith to his representatives 
should it now be held otherwise.” 

In Mallory v. Travelers Ins. Co., 47 N. Y. 52, it was held: 
“Where, from the facts of the case, it appears that a vio- 
lent death was either the result of accidental injuries or 
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of a suicidal act of deceased, the presumption of law is 
against the latter.” In that case it is said in the body of 
the opinion: “The policy was one embracing cases only 
where the death was caused by an injury received from an 
accident. I*rom the facts above it appeared either that 
the death was caused by such an injury or the suicidal 
act of the deceased; but the presumption is against the 
latter. It is contrary to the general conduct of mankind; 
it shows gross moral turpitude in a sane person.” The 
deceased was known to have used a bridge across a stream 
where the waters of the sound set into the land and ex- 
tended up the stream at high tide. The manner of his 
death was uncertain. There was a wound upon his head, 
and there was a break in the corresponding part of his 
hat. The court said: “Although this wound might have 
been made after the deceased was in the water, or while 
falling in, yet it was for the jury to say how it was caused, 
and to determine its effect upon the question whether the 
death was the result of an accidental injury, or whether 
the deceased had destroyed his own life.” There was an 
effort to avoid the policy upon the theory that the deceased 
20 years before he made the application had a severe fever, 
during which he was more or less insane, but after recover- 
ing therefrom he was sane until 3 or 4 years before he made 
application for the policy. He was placed in a retreat 
for insane persons, and was kept there about 3 months 
before being discharged. It was claimed by the defense 
that the deceased should have made a full statement of 
the facts to the company. He was himself a solicitor for 
the company. He had had a general conversation with 
the president in which the president told him, in answer 
to his statement that he could procure a great number of 
applications in Newark, that he must be cautious as the 
company did not wish to insure insane persons or per- 
sons who had had habits of intoxication. The New York 
supreme court said: “This general conversation with the 
president some time before the application had no tend- 
ency to show a fraudulent concealment of material facts 
96 Neb. 51 
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upon making the application. There was no evidence tend- 
ing to show that he was then insane, or that he had been for 
some time before, and this conversation did not convey to 
his mind the idea that the company regarded those that a 
long time before had been insane, as peculiarly liable to 
accidents.” The proximate cause of death was for the 
jury. Travelers Ins. Co. v. Melick, 65 Fed. 178; Cochran 
vo. Mutual life Ins. Co., 79 Fed. 46; Jfoon v. Order of 
Uwited Commercial Travelers, ante, p. 65. 

It is claimed by the defendant that there was miscon- 
duct of counsel for the plaintiff. It seems that Mr. Mc- 
Neny characterized Mr. Sharp as “the most illustrious 
protector” of the défendant association. He said some- 
thing about the color of his hair being visible to the jury. 
He also talked about one of the witnesses for the defend- 
ant, who seems to have admitted that he had been engaged 
in the patent right business. He referred to him as a 
patent right man or an ex-patent right man; that he had 
appeared at the trial without any subpcena, and that he 
testified that he was employed by the defendant at the ° 
rate of $10 a day to investigate the case. As one reads 
the record in this case he readily becomes aware of the 
fact that there was a strenuous fight when the-record was 
made, and it is not at all clear that there was not as 
much art and as much aggressiveness on the side of the 
defense as on the other side. What Mr. McNeny said was 
of a humorous character. There was an opportunity to 
say it because of the high-sounding titles given to the offi- 
cers of the company. If Mr. McNeny was humorous at the 
expense of the patent right man, he was only getting even, 
and there was provocation for it because Ringer had testi- 
fied that the plaintiff told him that her dead husband had 
beaten her. The method followed by both sides is not to be 
commended. We are not ready to say that counsel for the 
plaintiff prejudiced the rights of the defendant by what 
he said and did. Counsel for defendant objected, and his 
objections were sustained. 

In Atkins v. Gladwish, 27 Neb. 841, the counsel for the 
plaintiff used the following language: “No wonder that 
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those witnesses entertained feelings of hostility against de- 
fendant, the old bald-headed fiend, knowing, as they did, 
what he had done, and that one jury had found him guilty 
of the charge.” To the use of this language defendant’s 
attorney objected, and asked that the court restrain the at- 
torney. Thereupon the court said to the attorney that such 
talk was improper, and told the jury not to consider it. 
The attorney desisted. Concerning the foregoing conduct 
of counsel this court said: “If upon the attention of 
the court being called to the above language of counsel in 
summing up to the jury it had refused to stop him and 
express its disapprobation of the language to the jury, such 
refusal would probably have been reversible error. But 
the court, having, on the contrary, stopped and repri- 
manded the counsel, did all that good practice required 
of it, and I do not think the misconduct of the attorney 
in the use of the language quoted was of that flagrant 
character which under the statute would vitiate a verdict 
per se.” 

In the instant case counsel for the plaintiff, Mr. Mc- 
Neny, appears to have attempted to get before the jury his 
statement that the Royal Highlanders “hired a patent 
right man,” a man who said he was engaged in the patent 
right business, to come to Red Cloud at $10 a day, and 
not only to help contest this claim and keep this woman 
from getting this money—here there was an objection 
which was promptly sustained. Then there was the state- 
ment “that they hired a patent right man to come here 
at $10 a day.”’ There was an objection to that, which was. 
promptly sustained. Then Mr. McNeny said: “But take. 
this statement, then, that the patent right man; that the 
ex-patent right man admitted he got $10 a day to look this. 
case up; he was not a detective; he was an investigator, 
according to his theory, and that the officer of his lodge, the 
most illustrious protector, my gray-haired friend there, 
and the counsel for the insurance company, allowed him,. 
not only to try to beat this woman out of her money or. 
give evidence against her, but allowed him to traduce the. 
memory of the dead clansman; he said that she told him 
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Mr. Smith had struck her.” Mr. Hainer objected: “I ob- 
ject to all these statements as entirely out of order; it is 
not based on the testimony, and should not be allowed to 
go to the jury. By the court: So far as the last state 
ment is concerned the objection is sustained.” There was 
no other objection or exception. The record shows that 
the court promptly sustained the objection of counsel for 
the defendant. This discussion seems to have grown out 
of the testimony of one of the witnesses for the defense. 

In Catron v. State, 52 Neb. 389, one of the counsel for 
the state said: “My friend has referred to the fact that 
these foreign witnesses have remained here—has asked why 
they still remain. T’ll tell him. It is because we thought 
some of the jury was, or might be, fixed by the defense, 
and that the jury would therefore fail to agree, and if so 
we proposed to try this case again at once, and have kept 
these witnesses here for that purpose.” Mr. Sullivan at 
once objected to Mr. Harrington’s statement, and the ob- 
jection was sustained; the court saying that the statement 
was improper. The conviction was sustained. 

The defendant complains of instruction No. 5, given to 
the jury on the court’s own motion. The contention made 
is that the instruction given was equivalent to telling the 
jury that the plaintiff was under no obligation to truly 
state the facts, and that her statements have no binding 
effect in the absence of personal knowledge. We are un- 
able to see any error in the instruction given. What we 
have said touching the merits of the case disposes of the 
contention made. 

We see no sufficient reason for reversing the judgment 
of the court below. It is right, and it is 

AFFIRMED. 


BARNES, Rosk and Sep¢wick, JJ., not sitting. 
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JOHN L. NoOFSINGER, APPELLANT, V. ALFRED D, Paup, 
APPELLEE. 


FILED SEPTEMBER 26, 1914. No. 17,745. 


Assault and Battery: Surriciency or Evipencs. The evidence examined, 
and held insufficient to sustain the verdict. 


APPEAL from the district court for Boone county: 
Grorce H. THomas, JupGge. Reversed, 


A. EH. Garten and William R. Patrick, for appellant. 
Albert & Wagner and F. J. Mack, contra. 


HAMER, J. 

The plaintiff brought suit in the district court for Boone 
county, seeking to procure a judgment for damages be- 
cause of an alleged assault at the hands of defendant, Al- 
fred D. Paup. The jury returned a verdict against the 
plaintiff, and the defendant had judgment on the verdict. 
From this judgment the plaintiff appeals. The plaintiff 
alleges that on or about the 24th day of May, 1911, in the 
county of Boone, and state of Nebraska, the defendant un- 
lawfully, wilfully and violently committed an assault upon 
him, and struck, bruised, beat and ill treated him, and ma- 
liciously and deliberately struck him in a brutal manner a 
violent blow upon the head with a dangerous and deadly 
weapon, to wit, a spade; that said blow was a violent blow 
upon the head with the blade of the said spade, and in- 
flicted a dangerous wound upon the plaintiff’s head, being 
about three inches in length, and of sufficient depth to 
penetrate to the bone, and the wound permanently disfig- 
ured and injured the plaintiff’s scalp and the bones of 
plaintiff’s head; that, as a result of said blow, bruises and 
wounds so made by the defendant upon the plaintiff, the 
plaintiff was made sick and disabled, so that a blood clot 
formed on the brain of plaintiff, and he was partially 
paralyzed and was disabled as a result of said injuries; 
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that the plaintiff has suffered great pain and mental dis- 
tress by reason of said injuries, and for a long time has 
been confined to his room and has been prevented from at- 
tending to his usual business; that the injury to plaintiff’s 
head and brain is permanent, and that by reason thereof 
the plaintiff will continue to suffer great physical and 
mental distress for the rest of his life, and by reason there- 
of will be unable to attend to his usual business during 
the remainder of his life—all to the damage of the plaintiff 
in the sum of $10,000. The petition alleges that the plain- 
tiff has been to $500 expense for the hire of physicians, 
surgeons and medical care and medicine. The prayer is 
for judgment for $11,500 and costs of this suit. - 

The defendant answered that the plaintiff, without any 
just cause or provocation, assaulted him, and would have 
greatly injured him if the defendant had not immediately 
defended himself; that in defending himself he unavoidably 
struck the plaintiff and somewhat injured him; that at 
the time of the striking by the defendant he had just cause 
to believe and did believe that he was in imminent danger 
of suffering great bodily harm from the plaintiff, and in 
defending himself used only such force as he deemed nec- 
essary to protect himself from the threatened injury, and 
if the plaintiff sustained any damage it was occasioned by 
his first assaulting the defendant. To this answer there 
was a reply, which is in substance a general denial. 

The evidence tends to show that the defendant was the 
aggressor. He drove up behind the plaintiff and used the 
first objectionable language. He said: “What’s biting 
you? What’s biting you?” The plaintiff was driving a 
four-horse team along a very bad road, and was hauling a 
heavy load of wheat. The ground over which he was go- 
ing was up-hill and very soft. He had a little 35-cent 
buggy whip in his hand. He had been using it for the pur- 
pose of keeping a slow horse abreast of the other horse. 
As the defendant came up he shortened the distance be- 
tween them until they were only separated by about four 
feet. The defendant then had the spade in his hands. 
He had hold of the handle. According to plaintiff’s testi- 
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mony defendant said: “T’ll just kill you.” Then defend- 
ant hit plaintiff on the head with the sharp edge of the 
spade. The plaintiff went, or was taken, to a doctor’s of- 
fice. The doctor sewed up the plaintiff’s scalp. Plaintiff 
was cut on the head and had a lump over the left eye. He 
was also bruised on the jaw. His right hand was cut to 
the bone across the little finger. The evidence tends to 
show that ever since that time the plaintiff has been par- 
tially paralyzed, and that he has very little use of him- 
self. He is also mentally affected. The blow with the 
spade seems to have inflicted a permanent injury. The 
doctor who testified found a cut three inches long and 
reaching down through the entire thickness of the scalp to 
the bone. He sewed up the wound on plaintiff’s head, put- 
ting in five stitches. As a result of the injury the plain- 
tiff’s speech was broken and his articulation is bad. There 
was partial paralysis of the left leg and the left arm. He 
was in the first instance unable to pass his urine; later he 
was unable to retain it. The doctor testified that there 
was no probability of a recovery without trephining the 
skull with the object of removing any clot on the brain 
or any thickening of the membrane over the brain. The 
plaintiff’s wife describes him as a strong and industrious 
man before he was struck with the spade; afterwards he 
was unable to do the easiest sort of work. He had become 
a physical wreck in mind and body. 

Because the evidence is insufficient to sustain the ver- 
dict, the judgment of the court below is 

REVERSED. 


Barnes, Rose and Sepewick, JJ., not sitting, 
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KarpacH REALTY COMPANY, APPELLANT, v. Grorce & 
COMPANY, APPELLEE. 


FILep SzprEMBER 26, 1914. No. 17,746. 


1. Appeal in Equity. While the supreme court is not bound by the find- 
ings and judgment of the trial court in an equity case, yet if 
the conclusion of the district court is derived in whole or in part 
from the consideration of the testimony of witnesses taken in the 
presence of the court, and such testimony is clearly in conflict, then the 
findings of the trial court may be considered in determining the 
issues in this court, the judges of this court keeping in mind that 
they are not bound to follow them. Cooley v. Rafter, 80 Neb. 181; 
Nelson v. City of Florence, 94 Neb. 847. 


2. Annulment of Lease: Surriciency or Eviprncr. The pleadings and 
evidence examined, and held to sustain the finding and judgment of 
the district court. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TRouP, JuDGE. Affirmed. 


C. W. De Lamatre and Byron G. Burbank, for appel- 
lant. 


MUecGilton, Gaines & Smith, contra. 


HAMeER, J. 

This is an appeal from a decree of the district court for 
Douglas county. The purpose of the suit is to set aside 
a lease of the Karbach Hotel property in the city of Omaha 
to one Mahlon B. Brown for the period of 99 years. 

It is claimed by the plaintiff company that the defend- 
ant, George & Company, undertook to act as the agent 
of the Karbach Hotel Company in getting the lease in con- 
troversy;-that the plaintiff company was induced to exe- 
cute this lease by the fraudulent representations of the de- 
fendant, George & Company; and that George & Com- 
pany procured the execution of the lease to Brown for its 
own benefit, and that it holds the property and collects the 
rents on its own account. The representations alleged to 
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be fraudulent are that the said defendant, Mahlon B. 
Brown, was represented by George & Company to be:a re- 
tired capitalist and a good substantial business man, and 
it was further represented that the highest amount that 
could be obtained for said leasehold was the sum of $5,400 
a year, and that the same was not worth more than $5,400 
per year. It is claimed by the plaintiff that these repre- 
sentations by the defendant, George & Company were false; 
that George & Company knew that the representations 
were false; and that they were made with the intention of 
influencing the plaintiff to act upon them; and that the 
plaintiff believed the same to be true, and, relying upon 
them, on or about the 27th day of July executed in writ- 
ing a paper in the form of a lease, which had been pre- 
pared by the defendant, George & Company, and whereby 
the plaintiff purported to lease to the defendant, Mahlon 
B. Brown, the premises in controversy for the period of 99 
years, beginning on the 1st day of August, 1911, and for 
the sum of $5,400 each year, beginning on the 1st day of 
August. 

In the action brought the defendant, Mahlon B. Brown, 
was defaulted, and a decree was taken against him, can- 
celing his interest in the lease, and holding that he had no 
interest therein. The defendant, George & Company, 
against which the plaintiff had prayed an accounting of 
the rents collected, and for the commission which it had 
paid for leasing the said premises, answered, denying all 
allegations of fraud, and pleaded an option contract for 
the leasing of the premises to it, alleging that it later 
exercised its option to lease the premises, and that at the 
time of executing the lease it stated, by its president, to 
_ the plaintiff, through its vice president and general man- 
ager, that it desired the lease taken in the name of the 
gaid defendant, Mahlon B. Brown. 

An examination of the testimony shows that Charles J. 
Karbach, who seems to have managed the affairs of the 
vcompany, had lived in Omaha about 42 years; that he 
was vice president and a member of the board of directors 
of the plaintiff company and general manager of the plain- 
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tiff. He testified that the property in controversy was 
lot 8, in block 147, located at Fifteenth and Howard streets, 
in Omaha, the building described as a three-story brick 
building, 60 by 132 feet, and having six store rooms, five 
of which are occupied by merchants and one as the office 
of the Karbach Hotel, which hotel also occupies the upper 
floors of the building. He also testified that the property 
had been in the family about 50 years. His testimony 
shows that he had visited C. C. George of the defendant — 
George & Company, and that there had been a discussion 
between Mr. George and himself touching the rate of in- 
terest that a lease of this kind would bring. They seem 
to have discussed the advantage of a lease because it 
saved the landlord the trouble of collections and the pay- 
ment of taxes, and resulted in an income of about 5 per 
cent. on the value of the property. It seems that Mr. 
George made a proposition to him looking to the payment 
of 514 per cent. on a valuation of $100,000. Karbach tes- 
tified that he told George to go ahead, and that he asked 
George what his commission would be to make the arrange- 
ment, and that George told him it would be 21% per cent.; 
that he said, “All right, go ahead.” Then George said he 
would draw up the option and submit it to Karbach. Kar- 
bach testified that he said “All right,” and that he agreed 
to pay a commission of $2,500 for getting the lease. 

The trial court dismissed the plaintiff’s petition as 
against George & Company, and confirmed the title of 
George & Company to the lease as a lessee. 

The proof shows the option contract referred to to be in 
writing and signed by the Karbach Realty Company and 
George & Company, and it recites the terms and condition 
under which the Karbach Realty Company -grants to ° 
George & Company, its successors and assigns, and that 
George & Company asks the privilege of leasing the prem- 
ises in controversy. The lease when executed was signed 
by Mahlon B. Brown as lessee. 

June 26, 1911, the Karbach Realty Company and the 
defendant, George & Company, made a contract in writ- 
ing by which it was stipulated that George & Company, 
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‘Sts successors and assigns,” should have the privilege un- 
til the 26th day of December, 1911, of leasing the prop- 
erty in controversy. This contract provides that George 
& Company, as lessee, is to pay the Karbach Realty Com- 
pany, its successors and assigns, $5,500 a year, payable 
quarterly in advance in sums of $1,375 each quarter. In 
addition thereto, George & Company, “its successors and 
assigns,” shall pay all regular and special taxes of every 
kind that may be assessed or levied against said property 
from and after the date of final closing of this lease. Then 
comes a provision that George & Company, or its assigns, . 
shall keep the building on said lot insured, or any build- 
ing that may be hereafter erected thereon, and for the 
benefit of the Karbach Company, the amount of the insur- 
ance to be $40,000, payable to the party of the first part, 
as its leasehold interest may appear, with the understand- 
ing that, in the event of loss by fire, the money paid by 
the insurance company to the lessor or the lessee on ac- 
count of said loss shall be used to repair or reconstruct 
the building. Then comes a provision that the 99-vear 
lease to be used shall be in form substantially “the same 
as the lease made by Adelina M. Jahn covering lot 3, block 
171, city of Omaha, and dated December 1, 1909.” The 
condition of the particular contract is then set out. The 
transaction began with the execution of the contract of 
June 26, 1911. That contract is based upon the promise 
of the parties and the payment of one dollar by George & 
Company to the Karbach Company. The language used 
is, “For and in consideration of these presents.” To this 
is added the payment of one dollar, the receipt of the same 
by the Karbach Company, followed by the promise of the 
Karbach Company to “grant and give” to George & Com- 
pany, “its successors and assigns, the privilege” from a 
certain date to a certain date “of leasing the following 
described real estate,” being lot 8, in block 147 of the city 
of Omaha, “together with the three-story and basement 
brick building thereon.” The next sentence begins with 
the words “said lease,” seeming to refer to the lease made 
by. the Karbach Company to George & Company. Said 
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lease, referring to the privilege mentioned and fixing the 
time from June 26, 1911, to December 26, 1911, was an op- 
tion upon the part of George & Company. The next pro- 
vision in the contract is that the party of the first part, 
. George & Company, “its successors and assigns,” is to pay 
“a rental for said property of $5,500 a year, payable quar- 
terly in advance in sums of $1,875 each quarter.” The 
foregoing promise to pay $5,500 a year is a promise on the 
part of George & Company, in case George & Company 
avails itself of the option. The next provision in the 
contract is that George & Company shall “pay all regular 
and special taxes that may be assessed or levied against 
said property from and after the date of final closing of 
this lease.” The contract further provides that, if the op- 
tion is not taken up and the lease made on or before Sep- 
tember 26, 1911, then on September 26, 1911, $100 is to be 
paid thereon. It is further provided that, if the option is 
not taken on or before October 26, 1911, then $100 more 
is to be paid on the option, and, if the option is not taken 
by George & Company on or before November 26, 1911, 
then $100 is to be paid on November 26, 1911, to carry the 
option through to December 26, 1911. All sums paid are 
to be applied on the first quarterly payment in the event 
that the option is exercised later. There is a further pro- 
vision that, in case George & Company avails itself of 
the option at any date on or before December 26, 1911, 
then Karbach Company is to allow George & Company 
$2,500 “for placing this leasehold.” 

There is a concluding clause to the effect that, if the 
99-year lease is made and the papers executed and deliv- 
ered, then the possession of the property is to be given 
to the lessee, subject to the leases on the building above re- 
ferred to. 

The foregoing analysis of this contract would seem to 
show that George & Company bargained for this option up- 
on its own account and for itself alone. It did not pur- 
port to act as the agent of the Karbach Company in getting 
this option. It was not getting the option for any one 
else, but just for itself alone. Therefore, as to the option, 
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there was no question of principal and agent. The Kar- 
* bach Company acted for itself and George & Company 
acted for itself. There were two principals dealing with 
each other. George & Company was contemplated by this 
contract as lessee if it chose to exercise the option in that 
way. As the above contract ran directly to George & Com- 
pany, there could be no objection to George & Company 
availing itself of this contract. It was entitled to exercise 
it for itself alone. 4 

There cannot well be any doubt that George & Company 
was to be permitted, under this first contract, to become 
lessee of the premises. There could be no objection to put- 
ting Brown’s name in the lease, unless Karbach made it. 
He nade no such objection, but consented to it. 

It will be noticed that this contract allows George & 
Company to lease the property itself. It also allows it to 
get a lessee for the property. Is it fair to say that it was 
within the contemplation of the manager of the Karbach 
Company that George & Company should become lessee at 
its option or that it could get any other lessee? It is con- 
tended by the appellee that, when this agreement was. 
made, the agreement was that Karbach would lease the 
property to George & Company, that “Karbach according- 
ly knew that George & Company was exercising the op- 
tion for itself.” It is said with much plausibility that 
“Karbach may have had the right to insist that the lease 
should run to George & Company, but this he could waive 
and consent that the title be put in Brown.” He seems to 
have consented that Brown’s name should be put into the 
lease. The lease was prepared in blank. At that time 
George stated to Karbach that they had not determined in 
whose name they would place the title. 

Mr. Karbach testified that he had a conversation with 
George about July 20, before the lease was made. He tes-: 
tified that the lease was signed in Mr. George’s office; that 
Mr. George had asked him to come over to sign it; that 
Mr. George said that Mr. Brown would be over there 
ready. He then says that he went over to George’s office, 
and that Mr. E. George said to him to step into the side 
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office where there was a window open to the outside, and 
that it would be pleasanter; that he went to the room, and 
was there about five minutes; the door to C. C. George’s 
room opened, and he said, “We are ready for you now 
Charles, the lease is ready for you to sign. I will call in one 
of the clerks of the office to witness your signature.” C. C. 
George went out for a clerk. Karbach looked at the lease. 
The lease was signed by Mahlon B. Brown. Karbach in- 
quired where is Mr. Brown. C. C. George answered that 
Mr. Brown did not have very much time; that he had been 
called back again; and that he had signed the lease, and 
then had gone away. Karbach then signed the lease him- 
self. He knew that Brown had signed it. He was willing 
to accept it with Brown’s signature. He testified that no 
once was present at the conversation but C. C. George 
and himself. Karbach testified that he had no knowledge 
that Brown was acting for George & Company. He testi- 
fied that afterwards in January, 1912, he had a conversa- 
tion with Mr, Adams, and that his conversation with Mr. 
Adanis suggested whether there was good faith in the lease 
to Brown. If that inquiry was material, it was late to 
make it six months after the contract had been closed 
up. Karbach testified that C. C. George came to his office 
with two papers which he wanted him to sign consenting 
to Brown assigning the lease to Kittelman, Scher & Wolf. 
When Karbach complained, C. C. George told him that 
Kittelman was worth $80,000 to $90,000, and that the other 
men were pretty well fixed. On cross-examination Kar- 
bach testified that he was in the office of George & Com- 
pany three or four times before they finally came to an 
agreement about leasing the property. Karbach testified 
that the lease was drawn up and submitted to him by Mr. 
George, and that he took the lease to his attorney, Mr. De 
Lamatre, and then took it back to Mr. George and gave 
it to him. 

It is said in the answer of George & Company: “That 
at the time (of signing the lease) this defendant, by its 
president, Charles C. George, stated to plaintiff, to its 
manager, Charles J. Karbach, that it desired said lease to 
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be taken in the name of Mahlon B. Brown, and that no ob 
jections were taken to said Brown by the plaintiff, and 
that no inquiries were asked defendant concerning him, 
except only as to the place of his residence, and accordingly 
on said date, the 27th of July, 1911, a lease was entered 
into between said parties, a copy of which is hereto at- 
tached marked exhibit B and made a part hereof.” The 
evidence seems to support this conclusion. 

There is a very severe arraignment of George & Com- 
pany in the brief of counsel for the plaintiff. It is said 
that Mahlon B. Brown is a poor man working in the engi- 
neering department of the city of Council Bluffs, and that 
at the time he was brought into the case he was an in- 
spector of pavements; that he had no property, and re- 
quired his salary for his daily living. It does not follow 
that any fraud was contemplated because of the fact that 
an unknown man was selected to be the lessee of the prop- 
erty. There might have been valid business reasons con- 
taining no purpose to defraud which induced George & 
Company to seek out an unknown man for the purpose of 
becoming lessee of the property. If George & Company 
had for itself inserted its name in the contract, or the 
name or names of some successful business man in the 
neighborhood, it might have agitated the market for real 
estate in that vicinity. 

It is contended that, because the name of Geurge & Com- 
pany did not appear in the lease, therefore it could not be 
held to be lessee, or the holder of the property as lessee. 
It is proper to remember that the inception of the con- 
tract was a carefully prepared agreement in writing, in 
which the purpose is set forth to be the privilege of leasing 
the property in controversy. WKarbach testified that George 
told him at the inception of the transaction that Brown 
was leasing the property. George testified that he told 
Karbach that he did not know in whose name we would 
take title to that leasehold. There seems to be no contro- 
versy about the fact that George told Karbach that George 
& Company was ready to exercise the option. When the 
lease was prepared, Karbach submitted it to his attor- 
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ney. The attorney wrote a brief statement to the effect 
that the agreement made between Karbach and George & 
Company on the date of June 26, 1911, providing for the 
leasing of lot 8, in block 147, for the period of 99 years 
had been received by him, and also the lease had been pre- 
pared under the agreement. In that statement, which was 
to his client Karbach, he said that he presmned that it was 
with the intention on their part to carry out the agree- 
ment. , 

It is contended by counsel for the defendant that Kar- 
bach understood that George & Company was exercising 
its option to take the property in accordance with the 
contract of June 26. This does not necessarily follow, but 
under the evidence, including Karbach’s testimony, it may 
have been considered by Karbach that it made no differ- 
ence who signed the lease. At any rate, Karbach made no 
objection to the signing of the lease by Brown. George 
testified that he told Karbach, at the time that he sub- 
mitted to him the form in which the lease was to be writ- 
ten, that he did not know in whose name they would take 
title to the property. The parties may have considered 
that was a sort of secondary matter and probably imma- 
terial. Whether it was so or not, Brown’s name was writ- 
ten into the lease, and Brown signed it, and Karbach knew 
when he received the lease that Brown had done so. The 
district court had an opportunity to consider the ques-- 
tion whether Karbach knew that George & Company was 
taking the leasehold for itself, and whether Brown was a 
mere convenience to whom the property was to be tempora- 
rily conveyed. It is doing no violence to the intention of 
the parties to say that both contracts entered into the pur- 
pose of the parties, and that both contracts together con- 
stitute the whole. 

On January 25, 1912, Jacob Kittelman and others made 
an offer to George & Company to purchase the lease in. 
question. An assignment of the lease was submitted to 
Mr. Karbach about January 28. At that time Karbach 
asked George who these people were, and was told 
by George that they were all right, and that Kittelman 
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alone was worth a good many thousand dollars. At this 
time Karbach complained and seems to have been dissatis- 
fied. Whether it was because there was an opportunity to 
sell the lease for a profit of $25,000, or thereabouts, it is 
not necessary to determine. Up to that time Karbach had 
not complained of Brown. Shortly after that he went to 
Council Bluffs, and soon thereafter brought the suit. The 
question unavoidably presents itself as to whether Kar- 
bach’s dissatisfaction was due to the fact that George & 
Company had an opportunity to realize a profit. The 
circumstances, taken together, would seem to indicate that 
Karbach was the manager for the plaintiff company, and: 
understood from the beginning that George & Company. 
was to exercise its option concerning a lease to the prop-. 
erty. The instrument itself specifically provides that the. 
option was to run to George & Company; also, that George. 
& Company had the right to exercise this option. When. 
George told Karbach that they would take the option, 
Karbach must have understood that George & Company. 
was taking the property by lease thereto, or at least that 
George & Company was in contro] of the property. 

The provision of the contract that the lessee might take 
possession of the premises contemplated that George & 
Company might go into possession. If Brown made no, 
objection and Karbach made no objection, then George &. 
Company was rightfully in possession under the lease. 
which might have been executed to it, but was not be- 
cause the parties interested consented that Brown should 
be named as lessee. George & Company undertook to pro- 
cure for the plaintiff a paying tenant or lessee, which 
might be itself at its option, or any one else it saw fit 
to name who would pay the annual rent and comply with 
the other terms of the lease. It is not now claimed that the 
rent has not been paid or that there has been any breach 
of the terms of the lease, unless it was a breach to put 
Brown’s name in the lease as lessee, and Karbach testified 
that he permitted that to be done. Everybody seems to 
have agreed to what was done, and the plaintiff has been 

96 Neb. 52 
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receiving the rent from George & Company, who paid it, 
and who seems to be the responsible party in the. case. 
There is no complaint that George & Company is not sol- 
vent or is not willing to carry on the contract. 

Brown defaulted and made no defense. The decree of 
the district court finds that “Brown never did have and 
has not now any real or substantial interest in or to the 
certain leasehold in question herein, and that whatever 
apparent interest, if any, the said Brown may have had or 
may now have in or to said leasehold, the same should 
be canceled and held for naught.” The district court fur- 
ther finds for the defendant George & Company and against 
the plaintiff herein, and finds that the amended petition of 
said plaintiff should be dismissed for want of equity, and 
further finds “that the defendant, George & Company at 
all times has been, and is now, the sole owner of and the 
only real party in interest in or to said leasehold as lessee. 
thereof.” The judgment is: “It is therefore ordered, ad- 
judged and decreed by the court that whatever interest, 
or apparent interest, the said defendant Brown may have, 
or claim to have, in or to said leasehold, the same be and 
hereby is canceled and held for naught. It is further 
ordered, adjudged and decreed by the court that the 
amended petition of the plaintiff herein be, and the same 
hereby is, dismissed for want of equity, and that the said 
leasehold herein referred to be, and the same hereby is, 
settled and confirmed in the defendant, George & Company, 
as lessee thereof.” 

Under the finding and judgment of the district court, 
the effect is substantially the same as if George & Com- 
pany had signed the lease itself as lessee, and should then 
be brought into court to answer to some sort of dereliction 
of duty without the same being alleged or proved. Kar- 
bach testified that George told him at the commencement 
of the transaction that Brown was to be the lessee, and 
that he was a man of property. George denied this. The 
lease, being a blank as to the lessee’s name when the same 
was first prepared, furnishes some evidence tending to cor- 
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roborate George and to sustain the finding and judgment 
of the district court. 

We admire the arguments made by counsel for the plain- 
tiff, but we are not convinced by them. There is a sharp 
conflict of evidence, and the district court has determined 
that conflict in favor of the defendant. There is evidence 
to sustain its findings, and we do not feel justified in de- 
claring that its judgment is wrong. 

The judgment of the district court is 

. AFFIRMED. 


BARNES, Rose and Sepewick, JJ., not sitting. 


Harrist H. RAWLINS ET AL., APPELLEES, V. WILLIAM MYERS 
ET AL., APPELLANTS. 


Fitep SEPTEMBER 26, 1914. No. 17,749. 


1. Pleading: AMENDMENT. It is within the discretion of the trial court 
to permit an amendinent of the petition or answer, and error can- 
not be predicated upon such permission unless an abuse of discretion 
is shown and prejudice results therefrom. Brown v. Rogers ¢ Bro., 
20 Neb. 547; McKeighan v. Hopkins, 19 Neb. 33, 


2. Vendor and Purchaser: RescissIon: MISREPRESENTATIONS. Fraud or 
‘misrepresentation as to the quality or condition of the premises con- 
tracted for is ground for rescission, provided the statement is material, 
and is not the mere expression of an opinion, and is made under 
such circumstances as entitles the purchaser to rely on such state- 
ment. 39 Cye. 1269, and cases cited. ; 


3. : : . Where the vendor of land makes a false 
representation as to the character of the land, its location, and its 
value, under circumstances justifying the vendee in relying thereon, 
such misrepresentation is ground for a rescission of the contract. In 
such case the supreme court will not ordinarily disturb a verdict 
based upon a conflict of evidence. Ross v, Sumner, 57 Neb. 588. 


4. Instructions. An examination of the instructions fails to disclose prej- 
udicial error as against the defendants, and the judgment is sup- 
ported by the evidence. 


APPEAL from the district court for Douglas county: 
Georcs A. Day, JuDGE. Affirmed. 
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Herman G. Boesche, for appellants. 
John M. Macfarland and A. J. Kinnersley, contra. 


Hamer, J. 


The plaintiffs, Harriet H. Rawlins and Rodney A. Ravw- 
lins, traded a drug store which they owned at Sioux City, 
Iowa, to defendants for an equity in a tract of land in 
Atchison county, Missouri. There was a mortgage on the 
drug store for $700. There were two mortgages on the 
Atchison county land. The first was for $4,500 and the 
second for $1,500, upon the latter of which $500 had been 
paid. The plaintiffs claim that the plaintiff Harriet H. 
Rawlins went to the Omaha office of defendants and pro- 
ceeded with them to Missouri to examine a farm there 
known as the Dierks farm. The Dierks farm is claimed 
by defendants to adjoin the Austin farm, the Atchison 
county land for which the plaintiffs traded. The plain- 
tiff Harriet H. Rawlins testified that she never examined 
the Austin farm, the particular farm in controversy, and. 
that she did not think of examining the same and procur- 
ing title to it until after she returned from Missouri to. 
Omaha; that she found she could not make a deal for the 
Dierks farm, and that the defendants drew a contract 
agreeing to trade her the Austin farm for the plaintiffs’ 
stock of goods; that defendants were to examine the stock 
of goods; that the defendants went to Sioux City and ex- 
amined the stock of goods before the trade was made; 
that the plaintiffs lived in Sioux City, Iowa, a long dis- 
tance from the land in controversy, and that they knew 
nothing of it except what was represented to them by 
the defendants. The defendants represented to plaintifts. 
that, in addition to the land deeded to them, they would 
get 40 acres of land by reason of an accretion to the tract 
conveyed in Atchison county; that they further repre- 
sented that the buildings on the land were in first-class 
condition; that there were 36 acres in winter wheat on 
the land, and that there was fine building timber on the 
land; that the defendants represented the valuation of 
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their land to be $10,000, and that it would be easy to ob- 
tain a loan to take care of the mortgage on the land, and 
that they (the defendants) would take care of the small 
mortgage on the land if the plaintiffs were unable to do 
so; that the plaintiffs relied on these representations, and 
believed them to be true, and were induced thereby to make 
the exchange of property; that the above representations 
were untrue, and the defendants knew they were untrue; 
that there were not 40 acres of accretion land; that there 
were not 36 acres of winter wheat on the land; that 
there was no building timber on the land, and that the 
whole of the second mortgage of $1,000 was due March 
1, 1910; that when the defendants made the promise to 
take care of this mortgage they did not intend to do so; 
that, in fact, there was no equity in the land. 

It appears that when the trade was made the plain- 
tiffs made a bill of sale, which was delivered to defend- 
ants. They also delivered to defendants a note and mort- 
gage for $8,700; that the plaintiffs also gave additional 
security upon their land in Louisiana; that the defend- 
ants immediately moved the stock of goods from Sioux 
City to Council Bluffs, and disposed of the same and paid 
the $700 loan and received for said stock $2,800; that the 
plaintiffs went to Missouri in March, 1910, and examined 
the land, and discovered the fraud, and offered to trade 
back. They were willing to pay back the $700, but the 
defendants refused to return them the stock of goods or its 
value, and refused to return the $3,700 note which the 
plaintiffs had given them. 

The plaintiffs further claim that the land in Missouri 
was foreclosed; that under the laws of Missouri the land 
was sold and bought in by the defendants; that the de- 
fendants wholly refused and neglected to assist the plain- 
tiffs.in taking care of the securities which came due when 
the plaintiffs had no money and when they had relied upon 
the assistance of defendants; that the defendants by their 
fraud obtained the appellees drug store of the value of 
$2,800 and obtained a mortgage of $3,700 upon the land of 
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plaintiffs in Louisiana, and also got back the land in Mis- 
souri. 

The plaintiffs appear to have filed their petition in the 
district court for Douglas county asking for $6,500 dam- 
ages, being the amount of their drug stock aud interest, 
and the amount of the note which they alleged was ob- 
tained of them by the fraud of defendants. 

It appears that the plaintiffs asked leave to amend their 
petition by interlineation. The plaintiffs were allowed to 
amend their petition in paragraph 344 by interlineation 
changing the words “allow credit for” to “pay back.” 
Thereafter the court made an order vacating a previous 
order and permitting plaintiffs to amend their petition 
by attaching an amendment thereto, which was accord- 
ingly done. The amendment finally made to the petition 
reads: “The plaintiffs further say that on or about March 
1, 1910, which was about the time they discovered the 
fraud herein set forth, they offered to deed back the de- 
fendants’ land and allow credit for $700, if defendants 
would return their note and mortgage and drug store, and 
the defendants refused to do so.” The plaintiffs further 
claim that on or about March 1, 1910, which was about 
the time they discovered the fraud herein set forth, they 
offered to trade back with the defendants, and the defend- 
ants would not trade back. Plaintiffs contend that at that 
time they offered to deed back to defendants their prop- 
erty, to wit, the Missouri farm, and pay back the $700, 
if defendants would return their note and mortgage and 
their drug store. The plaintiffs charge that the defend- 
ants admit the contract for the exchange of property ; that 
defendants were fully informed as to the truth of the 
inatters relating to the trade; that the defendants acted on 
their own judgment. 

It is contended by the defendants that the proceeding 
should have been one in equity; that if the stock had been, 
in substance, in such condition that it could have been 
replevied, the plaintiffs had the right to replevy both the 
property and the note, and that, if the property could not 
have been reached, then the action would properly pro- 
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ceed as one in equity for the value of the property; that, 
in fact, this was done in this case. 

Counsel for plaintiffs say in their brief that the amend- 
ments were made because it was the opinion of the trial 
judge that it was necessary that such amendments should 
be made, and that counsel for plaintiffs were acting in con- 
formity to the express will of the presiding judge at the 
trial; that, in regard to the amendment, it was within the 
discretion of the court; the statute of the state upon amend- 
ments so stating and having been so construed. In Scrog- 
gin v. Johnston, 45 Neb. 714, the plaintiff brought an ac- 
tion in ejectment, and the plaintiff pleaded a contract en- 
tered into by plaintiff for the sale of the premises, and 
demanded affirmative equitable relief. The plaintiff was 
permitted to file an amended petition (pleading) chang- 
ing the form of the action from ejectment to that of fore- 
closure of the contract. Held, not reversible error. In 
Scherar v. Prudential Ins. Co., 63 Neb. 530, it was held 
it is within the discretion of the trial court to permit a 
defendant to amend his answer, and error cannot be predi- 
cated upon it unless an abuse of discretion is shown and 
prejudice resulting therefrom. Held, in Brown v. Rogers 
& Bro., 20 Neb. 547: “The court, upon such terms as may 
be just, may permit the amendment of a pleading after the 
evidence is introduced, and before the cause is submitted 
to the jury, and, unless there is an abuse of discretion in 
the action of the court, error will not Jie.’ In McKeighan 
v. Hopkins, 19 Neb. 33, it was held: “A court may per- 
mit a petition to be amended when the proposed amend- 
ment does not change substantially the claim, although the 
form of the action may be changed. So long as the iden- 
tity of the cause of action is preserved, the form of the 
action is not material. A petition in ejectment, therefore, 
may be amended to be a petition to redeem; the object in 
both cases being to recover the land.” 

It is contended that the case was fairly submitted to 
the court and jury upon the evidence and pleadings, and 
that the jury found a verdict for the plaintiff for $2,800 
and interest, and that this should not be disturbed. It is 
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admitted on all hands that the plaintiff failed to pay off 
the $1,000 mortgage upon the Atchison county land. After 
the foreclosure suit was instituted the plaintiff Rodney A. 
Rawlins saw the defendant Charles E. Erskine in Sioux 
City, Iowa, about March 1, 1910, and asked Erskine to take 
up the second mortgage, upon which the foreclosure suit 
was started, claiming that it was agreed at the time the 
trade was made that, if the plaintiffs were unable to take 
up that mortgage, defendants would take it up. Erskine 
denied this agreement. The plaintiffs claim that they re- 
scinded the contract; that they demanded the drug stock 
to be returned, and offered to reconvey the farm in Atchi- 
son county to defendants, and to repay the $700 which 
they paid out to clear the drug store from incumbrances. 
The defendants claim that after the trade was made the 
plaintiff Rodney A. Rawlins went and examined the land 
for which he had traded, and solicited the defendants to 
assist him in selling or trading the land for other prop- 
erty. Erskine denied any agreement to take up the mort- 
gage for Rawlins. The plaintiffs claim that because of 
such denial they rescinded the contract and demanded the 
drug store back, and offered to reconvey the farm in Atchi- 
son county. There is a conflict of evidence, and because 
of this conflict it is necessary to pay some attention to the 
testimony. 

Rodney A. Rawlins testified: “Q. And thereupon you 
for the first time said to Mr. Erskine, in substance, that 
it looks as if I was being swindled or cheated here, and 
if you won’t put this money up on this mortgage or take 
care of it I want to rescind this trade, or I want to trade 
back? A. Yes, sir. Q. You give me back my property 
and I will deed this farm back to you and give you credit 
for the $700 that you paid out on the stock? A. Yes, sir. 
Q. That is substantially what took place? A. Yes, sir. 
Q. And you said you would fix the matter of the money 
that they had paid out on account of the mortgage, and 
that belongs on the farm; you said that you would fix that? 
A. Yes, sir. Q. Have I stated fairly, Mr. Rawlins, the 
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substance of that conversation had on that subject in the 
Mitchell Hotel at that time? A. Yes, sir.” 

It is seriously contended by the defendants that there 
was no bargain to advance $1,000 to pay off the small 
mortgage. It is not seriously contended that the trade 
was a fair trade. Each side claims that there was mis- 
representation on the other side. We are not inclined to 
think that the contention of plaintiffs that there was an 
accretion to the farm purchased is well founded. The 
mortgages against the land were large mortgages. It is 
apparent that the plaintiffs were getting little or nothing. 
They had a drug store free from debt except $700. They 
traded it for land that was of no practical value. Whether 
they were induced to do so by false representations can 
only be gathered from the testimony. It is alleged that 
.there were representations made that there was fine build- 
ing material on the land, while, as a matter of fact, there 
was no such material on it. The evidence seems to sus- 
tain that view. 

After the amendment to the petition, counsel for de- 
fendant made a motion that the case should be transferred — 
to the equity side of the court and should be tried as an 
equity case. Both parties were trying the case to a jury. 
They had introduced evidence; they were just ready to 
submit their controversy. It would seem that the motion 
Was not made with serious intent. It is claimed that the 
plaintiffs affirmed the contract; that they did so by suing 
for fraud, and authorities are cited along that line. It is 
clear that plaintiffs wanted damages. It is also clear 
that they lost their drug store by reason of the representa- 
tions of defendants. It is also in evidence that they tried 
to trade back. They seem to have begged and coaxed in- 
dustriously but their efforts were futile. Fraud or mis- 
representation as to the quality or condition of the prem- 
ises contracted for is ground for rescission, provided the 
statement is material, and is not the mere expression of 
an opinion; and is made under such circumstances as en- 
titles the purchaser to rely on such statement. 39 Cyc. 
1269, and cases cited. 
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“Where * * * the purchaser resides near the prop- 
erty, and has knowledge of its value, and the owner is a 
resident of another state, and has no knowledge on that 
subject, statements of the purchaser representing the prop- 
erty to be greatly beneath its true value, and that the 
vendor’s title has been conveyed by sale for taxes, will be 
sufficient to avoid the deed given by such purchaser.” 
Morgan v. Dinges, 23 Neb. 271. 

In Ross v. Sumner, 57 Neb. 588, this court held, where 
the vendor of land makes a false representation as to the 
character of the land, its location, and its value, under 
circumstances justifying the vendee in relying thereon, 
such misrepresentation is ground for a rescission of the 
contract. In such case the supreme court will not disturb 
a finding based upon a conflict of evidence. 

At the close of the case, after the evidence was all in, 
the defendants moved for a directed verdict. This motion 
was overruled, and the case was submitted to the jury. 
There is a conflict in the evidence. The jury had an op- 
portunity to determine whether they would believe the 
plaintiffs’ evidence or the defendants.’ They seem to have 
accepted the plaintiffs’ evidence as true. We are unable to 
say that the finding of the jury is wrong. There is much 
to justify the conclusion reached by the jury. We are not 
inclined to disturb the verdict under the circumstances. 

An examination of the instructions fails to disclose pre- 
judicial error. 

The judgment of the district court is 

AFFIRMED. 


Lerron, Fawcett and SEpGwIck, JJ., not sitting. 
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Mary E. CUNNINGHAM, APPELLEE, V. MODERN BROTHERHOOD 


1. 


OF AMERICA, APPELLANT. 
Finep SEPTEMBER 26, 1914, No. 17,787. 


Insurance: ForFreirure. Where the secretary of a fraternal benefit 
association voluntarily advanced the dues or assessment of the as- 
sured for the month of June, and the next July, without the knowl- 
edge or consent of the assured, undertook to reimburse himself out 
of the funds sent to him by the assured to pay his July dues or assess- 
ment, and thereupon canceled the beneficiary’s certificate and sus- 
pended the membership of the assured, the orders of cancelation and 
suspension were void, and a subsequent order attempting to reinstate 
the member was unnecessary, as the membership continued without 
interruption, and in such case there would be no requirement upon 
the part of the assured to make any statement concerning his con- 
dition of health with a view to securing his reinstatement as a mem- 
ber of the association. 


And where the secretary of the association there- 
after received the dues or assessments from the assured for each of 
the months of July, August, September, October, November, and De- 
cember, and remitted the money received to the head office, as required 
by the rules of the association, it will be considered that the associa- 
tion has failed to establish a forfeiture of the certificate because of 
any failure to pay the dues or assessments; the fact being shown that 
the money paid for the several months mentioned was retained, and 
that the assured died in the latter month, concerning which there 
was no complaint of nonpayment of dues. 


: ACTION ON PoLicy: BURDEN OF PRooF: HEALTH OF APPLI- 
cant. Where the assured, shortly prior to making his application 
for membership in the association, was treated for catarrh in the 
head, and still prior to that time had been treated for lumbago or 
rheumatism in the back, but there was no evidence to show that the 
particular disease which caused his death had been contracted before 
the beneficiary certificate issued, it will not be considered that an 
inquiry can be made as to whether the disease of which the assured 
died was latent in his body. The fact that he had other complaints 
than the particular one which caused his death places the beneficiary 
under no obligation in case of suit to show that the assured was 
sound as to the particular complaint causing his death at the time 
that the certificate issued and he was admitted to membership. 


In an action upon a beneficiary 
certificate, it is not proper to place the burden of proof upon the 
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beneficiary to show that at the time the certificate issued the assured 
was freo from the particular infirmity which ultimately caused his. 
death. 


: INstRuUCTIONS: APPLICATION. The following instruc- 
tions given at the request of the plaintiff are held to fairly submit 
to the jury the good faith of the assured in answering the ques- 
tions contained in his application: No. 6. ‘‘You are instructed that, 
if you believe any of the answers in the application for insurance are 
incorrect or untrue in reference to a matter of opinion or judgment, 
and if you believe that said answers were made in good faith and 
without intention to deceive, then in that event the incorrectness or 
untruth of said answers shall not prevent the plaintiff from recov- 
ering, if upon all the other facts he be entitled to recover.’’? No 7. 
‘*You are instructed that, if you believe that the answer, upon any 
fair interpretation of the meaning of the question in the benefit cer- 
tificate application, as it might have been understood by the appli- 
cant, may be deemed a true answer, then, in that event, no forfei- 
ture of the rights of the plaintiff shall be permitted, for that rea- 
son, if, upon all the other facts, plaintiff be entitled to recover.’’ 


ContTrRacT: ENFORCEMENT. Persons engaged in a life in- 
surance business should be required to take the risk that properly 
belongs to the business, and the right of the beneficiary to recover: 
should not be made to depend upon the skill, intelligence and acecu- 
racy of knowledge possessed by the assured touching his own physical 
condition. If the association has had an opportunity to examine the 
applicant by means of its physician, and voluntarily assumes the risk 
without deception upon the part of the assured, it should be held 
to the contract. 

7. Trial: [Nstrvctions. In this case complaint is made by the defend- 
aut of instruction No. 2, given at the request of the plaintiff. In- 
structions should be read and construed together, and, if as a whole, 
they state the law correctly, they will be held sufficient, although one 
or more of them, considered separately, may be subject to just criti- 
cism. Brown v. Chicago, B. § Q. R. Co., 88 Neb. 604; Boesen v. Omaha 
Street R. Co., 83 Neb. 378. 


8. Instructions examined in the body of the opinion, and held not to be 
prejudicial. 


AppraL from the district court for Douglas SCOUT - 
Wiis G. Sears, JUDGE. Affirmed. . 


A. H. Burnett and (. 1. Dickinson, for appellant. 


T. EF. Brady, contra. 
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HAMER, J. 

The defendant, a fraternal benefit association, organized 
under the laws of the state of lowa, appeals from a judg- 
ment rendered in the district court for Douglas county. 
The defendant was authorized to do business in Nebraska 
at the time it issued the beneficiary certificate sued on. 
On or about March 17, 1910, Thomas Cunningham, who 
was then residing at Mitchell, South Dakota, through the 
local lodge at Mitchell, presented his application for mem- 
bership to the defendant. It was approved by said defend- 
ant and the certificate sued on was issued. The assured 
died in December, 1910. The certificate contained the fol- 
lowing conditions: “I further agree that any failure to 
pay any fines, dues or assessments required by said Mod- 
ern Brotherhood of America, within the time therein pro- 
vided, shall forfeit the rights of myself and my benefi- 
ciary or beneficiaries to any and all benefits to be derived 
from my membership in said society.” Also: “It is fur- - 
ther agreed by and between the parties to this contract 
that should said member fail to pay any assessments, dues, 
fines or charges upon him, as required by the. by-laws, 
rules and regulations of the society, promptly when due, 
his membership shall thereupon cease, and this certificate 
shall be void, and all money paid thereunder shall be for- 
feited to the society.” 

It is claimed by the defendant that the assured did not 
pay the assessment for the month of July, 1910, during 
the month of July, 1910, and that because of such failure 
he was suspended, and that his beneficiary is not entitled 
to any benefits under said certificate. It is alleged in de- 
fendant’s brief that the assured was residing in the city 
of Omaha, Nebraska, at the time he failed to make said 
payment, and that he continued to reside there until the 
time of his death, December, 1910; that in August, 1910, 
he remitted to the secretary of the local lodge at Mitchell, 
South Dakota, the assessment for July, 1910, and that he 
did not inform the secretary at that time that he was 
sick and under the doctor’s care, and that the said secre- 
tary, in receiving said money and issuing a receipt for the 
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same, had no knowledge of the physical condition of said 
Cunningham. 

The by-laws of the defendant association provided that 
the assured was required to make all payments for assess- 
ments during the calendar month following the levy, and, 
upon failure to make such payments, he forfeited all rights 
and interests which he might have in said certificate; also, 
that the assured, after his rights had been forfeited, might — 
be reinstated by making said payments within 60 days 
from the date of suspension, provided he was in good 
health at the time of making such payment for reinstate- 
iment; also, that, in case he was not in good health, the 
receipt of such assessment would not reinstate him, and his 
beneficiary would not be entitled to receive any benefits 
under the certificate. 

The appellant admitted the execution and delivery of 
the benefit certificate and the death of the assured, Thomas 
* Cunningham, but sought to defend upon the grounds set 
out: (1) That the assured did not pay his assessment for 
the month of July, 1910, and was thereby suspended, by 
reason of which the certificate and all rights under it be- 
came forfeited; (2) that his reinstatement was not effect- 
- ive because the officers of the association did not know his 
physical condition and that he was in poor health at 
that time; (3) that he did not truthfully answer the ques- 
tions in the application. There was a reply filed by the 
appellee to the defendant’s answer. It denied each and 
every allegation. 

On the issues as above set forth, there was a trial to a 
court and jury in Douglas county on or about March 15, 
1912. The case was submitted to the jury, which rendered 
a verdict in favor of the plaintiff, the appellee herein, for 
$1,000, with interest, and the court on the 2d day of April, 
1912, overruled the motion for a new trial and rendered 
judgment against the defendant for $1,078.84 and costs, 
together with interest at 7 per cent. from March 15, 1912. 

The secretary of the Mitchell lodge No. 740, R. E. Cone, 
was called as a witness for the defendant, and testified 
that there was in the minutes of said lodge a resolution 
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which authorized him to pay the assessments and dues of 
any member who would otherwise become delinquent; for 
one time, and that, pursuant to that resolution, he had 
personally paid the assessment and dues of Thomas Cun- 
ningham for the month of June, on June 30, 1910. That 
on July 8, 1910, he received a letter from Thomas Cun- 
ningham, which reads as follows: “7-7th-10th. Mr. R. E. 
Cone, Mitchell, S. D. Dear Sir: Inclosed please find 
draft for $1.75 for this month’s assessment in M. B. A. 
Yours truly, Thos. Cunningham.” That said letter con- 
tained a draft for $1.75, which was the amount required 
for the payment of the July assessment of Thomas Cun- 
uingham and his wife. That he did noé credit Thomas 
Cunningham or his wife on the books of the lodge with 
the payment of July assessment for $1.75 so received, but 
took said money to reimburse himself for the money ad- 
vanced for the June assessment. That he did not remem- 
ber that he ever notified Thomas Cunningham that he had 
paid his June assessment or that he had not credited him 
with his July payment until about September 1, 1910. That 
on August 31, 1910, he received from Thomas Cunningham 
a letter, which reads as follows: “Omaha, Nebr. 8-30th- 
10. Mr. R. E. Cone, Mitchell, S. D. Dear Sir: In- 
closed please find draft to cover my dues for August and 
September. Yours truly, Thos. Cunningham, Suite 1013 
City National Bank.” That said letter contained a draft 
sufficient to pay two months’ assessments and dues. 

On September 1, 1910, the secretary of the Mitchell 
lodge, R. E. Cone, wrote a letter to Thomas Cunningham,, 
which reads as follows: “September 1, 1910. Mr. Thos. 
Cunningham, Suite 1013, City National Bank, Omaha, Neb. 
Dear Sir: Yours of the 30th at hand, inclosing draft for 
$3.50, which you state is in payment for August and Sep- 
tember. Beg to say that you did not pay the July assess- 
’ ment and I was consequently obliged to suspend you on 
this account, however I am now reinstating you and in- 
close receipt for July and August. Your September as. 
sessment must be received by me by the 30th if you wish 
to avoid suspension. Yours truly, R. E. Cone, Secretary.” 
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There was inclosed therein a receipt, which reads as 
follows: 


“MODERN BROTHERHOOD OF AMERICA. 


“Reinstated. 


“Mitchell Lodge No. 740. 
“8-31-1910. 
“Received of Thomas & Mary Cunningham, the sum of 
three and 50-100 dollars. 
‘Charter of membership fee $ : 
Supreme Lodge (payment of ass’ts Nos. 7 and 8, 


Series 1910): case anemdce ce cauenass eeaee a $2.90 
Local Lodge Dues (Jul. and Aug. 1910) .......... .60 
TEOUAL. semana oetants rere a Tere eT ee ee 3.50 
No. : R. E. Cone, Secretary.” 


This witness Cone testified that he did not remember 
that he ever demanded of Thomas Cunningham that he 
(Cunningham) should reimburse him for the June assess- 
ment which he had advanced, also that he was never au- 
thorized by Thomas Cunningham to use the money sent 
on July 7, 1910, to reimburse himself for the June assess- 
ment advanced. He also testified that the payments for 
the months of September, October, November, and Decem- 
ber, 1910, were each and all of them paid before they be- 
came delinquent, and that Thomas Cunningham died in 
December, 1910. The assured in the instant case had been 
chief of police at Mitchell, South Dakota. Mr. Cone testi- 
fied that during the last few months that Cunningham 
lived at Mitchell he was quite hoarse. “Brady: Can you 
tell approximately when it was that you talked with 
Thomas Cunningham you observed his hoarseness? Cone: 
My recollection is this: That Thomas Cunningham was 
hoarse, and J am certain that he had his throat bandaged 
at the time of his initiation into the Modern Brotherhood 
of America, which I think was in March, 1910. Brady: 
Did you observe at any other time after the time of the 
initiation of Thomas Cunningham this same hoarseness? 
Cone: Not to my recollection.” 
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At this point it is proper to say that the secretary paid 
the June assessment for Cunningham. The association 
had passed a resolution which provided, in substance, that 
if a member failed to pay an assessment the secretary of 
the association was authorized to pay it for him. Under 
this arrangement Cone paid the assessment of Cunning- 
ham for the month of June, 1910. 

“Brady: When you paid the June assessment for 
Thomas Cunningham, you paid same in your individual ca- 
pacity, I understand you. Is that true? Cone: It is to 
this extent, that the resolution I spoke of provided for 
reimbursing him personally out of the general fund of 
the local lodge unless Mr. Cunningham did so. * * * 
Brady: About the 20th of June your custom would be 
to mail to every member who had not paid the June assess- 
ment a notice to be sure and pay it by the 30th, or some- 
thing to that effect, and you think you probably mailed one 
to Mr. Cunningham? Cone: Probably so. Brady: You 
have no recollection whatever on that question? Cone: 
No. Brady: But on June 30 you paid his June assess- 
ment? Cone: I did. Brady: Now, did you afterwards 
write him and demand that he reimburse you for that 
June payment? Cone: I do not remember. Brady: Did 
he ever write to you authorizing you to use the money 
which he sent you on the 7th day of July to reimburse 
yourself for the June payment? Cone: No, sir. Brady: 
Did he ever authorize you verbally to do so? Cone: No, 
sir.” Redirect examination. “CO. T. Dickinson: Would 
you have made the payment for the June assessment, had 
it not been for the resolution passed by the local lodge? 
R. E. Cone: It is altogether likely that I would. It was 
my custom before the resolution was passed. Dickinson: 
To do that one time? Cone: Yes, sir.” , 

It will be seen that the payment June 30, 1910, prevented 
Cunningham from being in default. The next question to 
ask is: Was he ever in default? The evidence shows that 
Cunningham sent to the secretary money to apply on the 


July assessment, also on the August assessment, and that 
96 Neb. 53 ‘ 
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he also paid the assessments of September, October, No- 
vember, and December before they were delinquent, al- 
though Cunningham died in the latter part of the month 
of December. Cone, the secretary of the local lodge, un- 
dertook to cancel the certificate. In order to do that, he 
took out of the money that was sent to him for July 
enough to reimburse himself for the money that he had ad- 
vanced in June. The evidence shows that he was not au- 
thorized to do that, and that what he did was done with- 
out any agreement with Cunningham and without consult- 
ing anybody else. Therefore his attempt to cancel the 
‘certificate and then to reinstate Cunningham was futile. 
He had no right to cancel his membership, and, as he had 
no right to cancel his membership, there was no cancela- 
tion, and therefore no need of reinstatement. 

“Brady: Were the payments of Thomas Cunningham 
on Policy 6772 for the months of September, October, No- 
vember, and December paid before delinquent? Cone: 
Yes, sir. * * * Dickinson: Did you yourself advance 
the assessment for Mr. Cunningham for the month of De- 
cember, 1910? Cone: It was not necessary to advance it 
for the reason that he died before the end of the month, 
but it was received prior to the time J made my remittance 
to the head office.” Cone testified that he received the 
money for the December assessment from I. W. Aikin of 
Omaha, and that he took the money and “applied it in pay- 
ment for his (Cunningham’s) December assessment.” 
“Brady: Is it a fact or not that, at the time of your ex- 
amination of the applicant, Thomas Cunningham, appeared 
to be in good health? Bobb: He appeared to be. Brady: 
State whether or not at the time you examined him on 
March 9, 1910, you discovered the applicant to be suffer- 
ing from any disease or ailment? Bobb: I found none at 
that time. Brady: At the time you examined him in Jan- 
uary, 1910, did you examine his throat? Bobb: I did not. 
Brady: State whether or not it was a fact that Mr. Cun- 
ningham was a trifle hoarse at the time of the examination 
and for some considerable time prior thereto? Dickinson: 
What was that? Brady: A trifle hoarse. Bobb: As near 
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as I can remember, he might have been. Brady: State 
whether or not he had been hoarse at different times off 
and on for some time prior to that examination? Bobb: 
He had long had a husky voice. Brady: Had you ever 
talked to him or advised with him as to that condition? 
Bobb: I never did. I never thought anything of it. * * * 
Brady: State whether or not at the time of the examina- 
tion of Thomas Cunningham on March 9, 1910, you con- 
sidered the hoarseness or huskiness of voice to which he 
had been subject a matter of any seriousness or gravitv? 
Bobb: I did not consider it at all’ Bobb subsequently 
testified that he examined Cunningham’s condition with 
respect to his heart and lungs, and that he found the lungs 
and heart to be healthy. 

Dr. Reamer testified that he treated the assured for a 
diseased sore throat-in March, April, and May, 1910. He 
testified that Cunningham had an ulcer of the epiglottis, 
which he diagnosed as tubercular. He thought that it was 
along in April, 1910. It was some eight months before he 
died. He testified that he treated the throat first May 5, 
1909, and last, May 10, 1910; that in January, 1910, he re- 
moved a growth from the nose of the assured; that in 
February he did not treat him atall. “Brady: Nor again 
until the 12th of March? Is that a fact? Reamer: Ac- 
cording to my books. I would not be able to answer these 
so definitely if I did not refer to my books. Brady: State 
whether or not up to the 12th day of March you consid- 
ered Thomas Cunningham to be suffering with any severe 
disease? Reamer: Not suffering from the same disease. 
that I later diagnosed as tuberculosis.” Dr. Reamer testi- 
fied that there was a tubercular ulcer in the epiglottis,. 
which is a part of the windpipe, a part of the trachea; 
it is a cap that fits right over the windpipe or trachea, and 
that ulcer was located immediately under and a little to. 
the left. “Brady: You may state whether or not you 
made any tests of this ulcer to determine whether or not 
it was tubercular, aside from your judgment by looking 
at it? Reamer: As I remember, I did not. Bradv: State 
whether or not prior to March 9, 1910, you ever told Thomas 
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Cunningham that he was suffering with any severe sick- 
ness or disease from which he would not recover? Reamer: 
No. * * * Brady: If you can refresh your recollection, 
will you state whether or not during the months of Octo- 
ber, November, and December, 1909, and January, 1910, 
you one or more times advised Thomas Cunningham that, 
if he would quit the police force so he could stay in out of 
the storms and take care of himself and rest up, he would 
probably get all right in a little while, or something to 
that effect? Reamer: As I remember, I did.” 

As the secretary, Cone, under the resolution of the local 
lodge, paid the June assessment, there was nothing to pay 
for June. July 8, 1910, Cunningham sent Cone $1.75 to 
pay for the month of July. He said in his letter: “For 
this month’s assessment in M. B. A.” Cone took that 
money to reimburse himself. He was without authority 
to do this. The money should have been applied as Cun- 
ningham desired it to be applied—on the July assessment. 
There was no power to place it anywhere else. August 30 
Cunningham sent to Cone enough money to pay the Au- 
gust and September assessments, $3.50. On the receipt 
of that letter Cone wrote a letter to Cunningham inform- 
ing him that he had not paid the July assessment, and 
therefore that he (Cone) was obliged to suspend him, but 
at the time of writing the letter he was “now reinstating 
you and inclose receipt for July and August.” Cone had 
no authority to suspend Cunningham’s membership be- 
cause he failed to pay the July assessment. Cone was 
without authority to take the money and to pay a debt 
that was due from Cunningham to himself. If the plan 
adopted by the secretary of the association could be en- 
forced, it would lead to a most unsatisfactory jugglery of 
receipts, assessments, and suspensions. It is clear from 
an examination of the testimony that Cunningham should 
not have been suspended for the month of July. As there 
was no suspension, there was no necessity to accompany 
the money sent to the secretary with any statement con- 
cerning the condition of the assured. 
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There is some contention on behalf of the defendant that 
there was deception upon the part of the assured at the 
time he made application for and received the certificate. 
The assured stated in his application that he had been 
last treated for bronchitis in November, 1909, by Dr. C. S. 
Bobb, and that there was a complete recovery. Dr. B. A. 
Bobb testified that he gave Thomas Cunningham some 
X-ray treatment for lumbago or rheumatism in the back 
in November, 1909. Dr. Reamer testified that he treated 
Cunningham for catarrh in the head in October, Novem- 
ber, and December, 1909, and in January, 1910. Cunning- 
ham does not seem to have been treated for anything for 
about two months prior to the date of his application. The 
things for which he was treated prior to making his ap- 
Piication are not shown to have contributed to his death. 
There was, therefore, no sufficient showing that the defend- 
ant was imposed upon by fraud, and that the association 
was induced thereby to issue the beneficiary certificate. Dr. 
B. A. Bobb, who examined Cunningham, thought he was a 
first-class risk. Cunningham himself does not appear to 
have had any knowledge that he was a dangerous risk. Be- 
sides, it is for the jury to say whether the answer given by 
the assured was given in good faith. Modern Woodmen of 
America v. Wilson, 76 Neb. 344. The insurance never 
lapsed at any time, so the defendant had no rights that 
could have been prejudiced under the consideration of 
that issue. The payment July 8 paid the July assess- 
ment. 

One who receives and appropriates to his own use money 
sent him for a particluar purpose will be held to have 
received and retained it in accordance with the purpose 
for which it was sent. Life Insurance Clearing Co. v. Alt- 
schuler, 55 Neb. 341. 

A debtor may, at or before the time of payment, pre- 
scribe the application of said payment, and it is the duty 
of the creditor to so apply it. If the creditor receives 
money with the direction from the debtor to appropriate 
it to a particular debt, it must go to that debt, no matter 
what the creditor may say at the time, and an appropria- 
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tion made by the debtor cannot be changed by the creditor 
without the debtor’s consent. City of Lincoln v. Lincoln 
Street R. Co., 67 Neb. 469. 

Where the insured directed payment to be applied on 
the last assessment and the secretary of the lodge applied 
the same on a former assessment, such application was in- 
valid. Burchard v. Western Commercial Travelers Ass’n, 
139 Mo. App. 606. 

It must be clear that, as Cunningham directed the money 
sent on the 7th of July to be applied on the July assess- 
ment, therefore there was no lapse in July. Cone could 
not take the money intended to pay the July assessment 
and pay himself what he had advanced in June. There 
‘ Was no agreement about it, and what Cone undertook to do 
was arbitrarily done, and without authority. If there was 
no lapse in July, there never was any lapse, because all 
the payments were made. If the assured never lapsed, he 
never needed to be reinstated. For that reason, there is 
no necessity of considering the question of suspension and 
reinstatement. 

An incorrect answer in an application for life insurance 
in reference to matters of opinion or judgment will not 
avoid the policy if made in good faith and without the 
intention to deceive. Royal Neighbors of America v. Wal- 
lace, 73 Neb. 409; Bryant v. Modern Woodmen of America, 
86 Neb. 372. 

Instruction No. 6, given by the court upon its own mo- 
tion, is claimed by the defendant to be prejudicial. We 
cannot quote this instruction because of its length without 
unduly extending this opinion. It submits to the jury the 
good faith of the assured in procuring the certificate, and 
tells them that they may consider the rules and regulations 
of the order, the questions and answers in the application, 
and the evidence. We are not told how this is prejudicial 
to the defendant, and to us it seems to be reasonably fair 
and appropriate. 

There is a complaint ie the defendant against instruc. 
tions Nos. 6 and 7, requested by the plaintiff and given. 
They read: 
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No. 6. “You are instructed that, if you believe any of 
the answers in the application for insurance are incorrect 
or untrue in reference to a matter of opinion or judgment, 
and if you believe that said answers were made in good 
faith and without intention to deceive, then in that event 
the incorrectness or untruth of said answer shall not pre- 
vent the plaintiff from recovering, if upon all the other 
facts he be entitled to recover.” 

No. 7. “You are instructed that, if you believe that the 
answer, upon any fair interpretation of the meaning of 
the questions in the benefit certificate application, as it 
might have been understood by the applicant, may be 
deemed a true answer, then, in that event, no forfeiture of 
the rights of the plaintiff shall be permitted, for that rea- 
son, if, upon all other facts, plaintiff be entitled to re- 
cover.” 

These instructions seem to fairly submit to the jury the 
good faith of the assured in answering the questions con- 
tained in his application, and we are not told by the de- 
fense in what way these instructions are prejudicial. 

Instruction No. 2, requested by the plaintiff and given 
by the court, is as follows: 

No. 2. “You are instructed that in answering to a 
question of such application for the name of the ailment 
or ailments for which the assured has been treated, and 
the names of the physicians who treated him therefor, the 
assured is not required to give the name of every ailment, 
however trifling, or of every physician he has consulted, 
but may confine his answer to such ailments as are of a 
serious character.” 

The above instruction may be objectionable, but it does 
not seem that it could have been prejudicial as to the de 
fendant, because the certificate was issued after the appli- 
cant had heen examined by the physician furnished by the 
association, and when it is not claimed that there was con- 
cealment of any material fact affecting the health of the 
assured. The assured was not required to exercise better 
judgment or more intelligence concerning his condition 
than that which he actually possessed. Persons engaged 
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in carrying on a life insurance business should be required 
to take the risk that belongs to the business, and the right 
of the beneficiary to recover should not be made to de- 
pend upon the skill, intelligence and accuracy of knowl- 
edge possessed by the assured touching his own physical 
condition. It is easy to understand that his judgment 
might be of but little value concerning a latent infirmity 
or disease which he might have. 

We have examined the other instructions given, of whicl: 
complaint is made, and see nothing which seems to us to be 
seriously objectionable or prejudicial. We think that the 
instructions, considered as a whole, fairly state the law. 

In Sioux City & P. R. Co. v. Finlayson, 16 Neb. 578, this 
court held in the syllabus: ‘Instructions given to a jury 
must be construed together, and if, when considered as a 
whole, they properly state the law, it is sufficient.” In 
the body of the opinion instructions Nos. 2, 3 and 4 are 
discussed together. It was held that the three instruc- 
tions, considered together, properly state the law. 

If an instruction, considered as a whole, states the law 
correctly, as applied to the evidence in the case, it is not 
erroneous, although a portion thereof, taken separately, 
may not have been accurate. Smith v. Meyers, 52 Neb. 
70. In the above case there were four instructions given 
at the request of the plaintiff. Two other instructions 
were given at the request of the defendant. In the body 
of the opinion it is said: “It is a familiar rule that in- 
structions must be construed as a whole. When thus con- 
sidered, if they fairly state the law, it is sufficient.” Sev- 
eral decisions of this court are cited in support of the 
statement. 

“The true meaning of instructions is to be determined, 
not from a separate phrase or paragraph, but by consid- 
ering all that is said on each subject or branch of the case.” 
Lincoln Traction Co. v. Brookover, 77 Neb. 221. Vander- 
veer v. Moran, 79 Neb. 481; Neeley v. Trautwein, 79 Neb. 
751, 

In Lincoln Traction Co. v. Brookover, supra, it is said 
in the syllabus: ‘(3) The true meaning of instructions 
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is to be determined, not from a separate phrase or para- 
graph, but by considering all that is said on each subject 
or branch of the case. (4) An instruction which, if stand- 
ing alone, might be erroneous, may not be so when con- 
sidered with other instructions upon the same subject 
given in connection therewith.” 

In Vanderveer v. Moran, supra, the syllabus says: “In- 
structions must be taken together and their true meaning 
determined by considering all that is stated on each par- 
ticular branch of the case.” In the body of the opinion 
it is said: “The defendant objected to instruction No. 5 
on the ground that it did not contain a statement of the 
duties imposed by law upon the injured person, and to 
instruction No. 15 on the same ground, and upon the fur- 
ther ground that it was a repetition and gave undue prom- 
inence to the matters contained in instruction No. 5. In 
at least five other paragraphs of the instructions of the 
court contributory negligence was properly defined, and 
the jury were plainly told that, if the plaintiff's son was 
guilty of want of ordinary care on his part, the plaintiff 
could not recover. Instructions must be considered to- 
gether. Philamalee v. State, 58 Neb. 320. Their true mean- 
ing and effect must be determined by considering all that 
is said on each particular subject or branch of the case. 
St. Louis v. State, 8 Neb. 405. The same reasoning ap- 
plies to the defendant’s objections to instruction No. 7, 
of which it is complained that it fails to tell the jury that, 
if the act of the defendant was not the proximate cause 
of the injury, he would not be liable. If this instruction 
was deficient in that respect, it was amply cured by in- 
struction No. 3 given at the request of the defendant.” 

In Neeley v. Trautwein, supra, it is said in the sylla- 
bus: “Instructions must be considered together, and their 
true meaning and effect must be determined by consider- 
ing all that is stated on each particular subject or branch 
of the case.” 

Instructions should be considered together, separate 
clauses or parts of a sentence should not be separated from 
the context in order to arrive at the true meaning of the 
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language, and all that is said upon the particular subject 
is to be taken together. Boesen v. Omaha Street R. Co., 
83 Neb. 378. In the body of the opinion it is said: “In- 
structions should be considered together. Separate clauses 
or parts of a sentence should not be disconnected from the 
context, if it is desired to obtain the true meaning of the 
language. Taking the two instructions referred to together, 
while the language of the latter may not be entirely proper, 
we think it impossible that the jury could have been mis- 
led with regard to the extent of the duty imposed by law 
upon the defendant with regard to the care of its passen- 
gers, and, when considered in connection with the evidence 
in this case, we cannot see how this language, even if ob- 
jectionable in nature, in anywise prejudices the defend- 
ant.” 

“Instructions should be read and construed together, 
and, if as a whole they state the law correctly, they will 
be held sufficient, although one or more of them, consid- 
ered separately, may be subject to just criticism.” Brown 
v. Chicago, B. € Q. R. Co., 88 Neb. 604. In the body of the 
opinion it is said: “Instructions must be read and con- 
strued together, and, if as thus considered they state the 
law correctly, should not be held prejudicially erroneous 
because one or more of them, taken separately, may be 
subject to just criticism.” 

In reviewing instructions, the charge to the jury should 
be construed as a whole. Hans v. American Transfer Co., 
90 Neb. 834. 

We fail to ascertain any error in the case. The judg- 
ment of the district court is right, and it is 

AFFIRMED. 


SEDGWICK, J., took no part. 
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STaTHh OF NEBRASKA, APPELLANT, V. WILLIAM NOXON, Jz., 
BL AL., APPELLEES. 


FILED SEPTEMBER 26, 1914. No. 17,802. 


1. Bastardy: CoNTINUANCE: JURISDICTION. A justice of the peace does 
not lose jurisdiction in a bastardy case by granting a continuance of 
the hearing on the defendant’s own motion. 


Neither can the defendant successfully urge a want 
of jurisdiction because of his own failure to appear at the hearing 
on the day to which the case is continued at his own request. 


: REcoGNIZANCE: VaLipiry. A recognizance in such a case, 
conditioned that the defendant will appear at the time mentioned © 
therein to answer the accusation against him and to abide the order 
of the court thereon, will be held valid as against the defendant and 
the surety who joins in the recognizance with him, and neither may 
successfully contend that such recognizance is void. 


APPEAL from the district court for Cass county: 
Harvey D. Travis, Juper. Reversed. 


Grant G. Martin, Attorney General, and Rawls & Rob- 
ertson, for appellant. 


D. O. Dwyer and A. L. Tidd, contra. 


Hame|r, J. 


‘The plaintiff, the state of Nebraska, filed in the district 
court for Cass county its amended petition on the 19th day 
of April, 1912, alleging that it came into court by the 
authority of the attorney general. It appears from the 
said amended petition, the answer, and the evidence that 
Amelia Heidemann, an unmarried woman, on the 18th day 
of December, 1906, made a complaint before M. Archer, 
a justice of the peace in Cass county, Nebraska, charging 
the defendant, William Noxon, Jr., with being the father 
of her bastard child. The justice of the peace issued a 
warrant of arrest, and Noxon was arrested and appeared 
before the justice on the 19th day of December, 1906, and 
asked that the hearing be continued until December 22, 
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1906. This request was granted on condition that the de- 
fendant enter into a recognizance in the sum of $1,000. The 
recognizance was given by the said defendant, William 
Noxon, Jr., and George I. Dovey. It provided for the 
appearance of the defendant before the said M. Archer, 
justice of the peace, on the 22d day of December, 1906, to 
answer the accusation against him and to abide the order 
of the court. The conditions and obligations of the recog- 
nizance were orally stated to the said William Noxon, Jr., 
and to said George E. Dovey, who entered into the recog- 
nizance with said Noxon. The said Noxon and the said 
‘George E. Dovey agreed to the conditions of the recog- 
nizance, as shown by the record, and thereupon, in consid- 
eration: of the giving of said recognizance, the said de- 
fendant, William Noxon, Jr., was released from the cus- 
tody of the officer having him in charge, and by direction 
of the said justice of the peace. The said recognizance 
was made a part of the record of the court of the said 
justice of the peace, and reads as follows: 

“The State of Nebraska, Cass County—ss: Be it re- 
membered that we, William Noxon, Jr., and George E. 
Dovey of Cass county, do hereby acknowledge ourselves in- 
debted to the state of Nebraska for the use and benefit of 
Cass county in the penal sum of $1,000 to be well and 
truly paid if default be made in the condition following: 
Whereas, the said William Noxon, Jr., has been arrested 
upon a warrant issued by M. Archer, a justice of the 
peace in and for said county, upon the complaint of Amelia 
Heidemann, an unmarried woman, resident of Cass county, 
for being the father of her bastard child, born on the 26th 
day of November, A. D. 1906. The condition of this re- 
cognizance is such that if the said William Noxon, Jr., 
shall appear before M. Archer, justice of the peace, at his 
Office in the city of Plattsmouth, Cass county, Nebraska, 
at 10 o’clock A. M. on the 22d day of December, 1906, to 
answer such accusation, and to abide the order of the 
court thereon, then this recognizance shall be null and 
void, otherwise to remain in full force and effect. 


VoL. 96] SEPTEMBER TERM, 1914. 865 


State v. Noxon. 


“Taken and acknowledged before me this 19th day of 
December, 1906. 
“M. Archer, Justice of the Peace.” 


The said Amelia Heidemann appeared before the said 
justice of the peace on the 22d day of December, 1906, 
but the said William Noxon, Jr., did not appear, and he 
was three times called in open court, as also the said 
George E. Dovey, the said George E. Dovey being called 
upon to produce the body of the said William Noxon, Jr., 
but he failed to do so. Thereupon the said William Noxon, 
Jr., and the said George E. Dovey were defaulted and 
declared to have failed to comply with the conditions of 
said recognizance, and the said justice of the peace, M. 
Archer, proceeded with the examination of the said Amelia 
Heidemann, and she was sworn as a witness in said case 
and her examination was reduced to writing. The said 
William Noxon, Jr., failing to appear or in any way to 
perform any of the conditions of the said recognizance, 
the said justice of the peace, M. Archer, proceeded to make 
an order upon the said William Noxon, Jr., to appear at 
the next succeeding term of the district court to be holden 
in Cass county, Nebraska, to answer said accusation and 
to abide the order of the court, and the said justice of the 
peace fixed the recognizance for the appearance of the said 
William Noxon, Jr., at the sum of $2,000; the said Wil- 
liam Noxon, Jr., then and there wholly failed and neg- 
lected to give such recognizance. The justice of the peace,. 
following the proceedings had before him touching the. 
said matter of the said bastard child, filed a certified tran- 
script of all the proceedings had in his said court upon 
said complaint with the clerk of the district court for- 
Cass county, Nebraska. The defendant, William Noxon,,. 
Jr., failed to appear in person in the said district court 
for Cass county at any time subsequent to the hearing on 
said complaint, and the said George E. Dovey failed to. 
produce the body of the said William Noxon, Jr., in the 
said district court for Cass county, Nebraska, at any time- 
subsequent to the hearing on said complaint, and the said. 
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William Noxon, Jr., and the said George E. Dovey failed 
in any way to abide the orders and commands of the said 
district court touching the appearance of the said William 
Noxon, Jr., thereupon a default was taken against each of 
them in the said district court concerning all the condi- 
tions of the said recognizance. 

The plaintiff alleged in its said amended petition that, 
by reason of the default of the defendants, the said Wil- 
liam Noxon, Jr., and his surety, George E. Dovey, the 
conditions of the said recognizance became forfeited, and 
that there was due on the recognizance the sum of $1,000, 
with interest and costs, for the use and benefit of the per- 
sons entitled thereto. Attached to the said amended peti- 
tion of the state of Nebraska is the prayer for judgment 
against the said defendants, William Noxon, Jr., and the 
said George BE. Dovey, and for a judgment against each of 
them for the sum of $1,000 and interest and costs of suit. 
To the said amended petition the said George E. Dovey 
filed a demurrer on the 24th day of April, 1912. It was in 
‘said demurrer objected that the court had no jurisdiction 
of the subject of the action, and that the said amended 
petition did not state facts sufficient to constitute a cause 
of action. The said demurrer appears to have been over- 
ruled,‘and on the 25th day of May, 1912, the said George 
E. Dovey filed his separate answer, claiming that he had 
no knowledge of the matters alleged in the amended peti- 
tion, except that on the 19th day of December, 1906, there 
was pending before M. Archer, a justice of the peace in 
the said county of Cass, a bastardy suit, entitled Amelia 
Heidemann v. William Noxon, Jr., and that at said time 
there was orally stated by said justice of the peace to the 
defendant George E. Dovey a supposed verbal recognizance 
such as is set out in the amended petition, and said George 
E. Dovey alleged in his said answer that the said justice 
of the peace had no jurisdiction to receive or accept such 
supposed recognizance requiring the defendant, the said 
William Noxon, Jr., to appear before said justice of the 
peace, and that the said recognizance was and is void; that 
said supposed recognizance was not signed by the defend- 
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ants, or either of them, and that it was within the statute 
of frauds and void; that the amended petition failed to 
state a cause of action; that said Amelia Heidemann in 
the summer of 1907 intermarried with Herman Krimlof- 
ski, and that she and her husband became nonresidents of 
Cass county, Nebraska, and that no obligation has or can 
occur in favor of said Cass county and against said Wil- 
liam Noxon, Jr.; that said Cass county did not request 
the bringing of the action. The defendant attached a 
prayer to his answer that he be dismissed and recover his 
costs. 

On June 12, 1912, the plaintiff, the state of Nebraska, 
filed its reply to the separate answer of said George E. 
Dovey, admitting the marriage of Amelia Heidemann, and 
that she and her husband had become nonresidents of Cass 
county, but denying each and every other allegation in said 
amended answer, except certain matters admitted. 

The trial was had June 12, 1912. At the trial the plain- 
tiff introduced exhibits 1, 2 and 3, as follows: 

“Exhibit 1. 

“Fon. W. T. Thompson, Attorney General, Lincoln, Ne- 
braska. Dear Sir: We wish to get your permission to 
prosecute a suit upon a bond given in a bastardy proceed- 
ing, said bond running to the state. This action must be 
brought in the name of the state under the holding in 
Myers v. Baughman, 61 Neb. 818. The plaintiff in the bas- 
tardy proceedings will be responsible for all costs which 
accrue. Copy of recognizance lierewith inclosed. Yours 
truly, 

WAR-WIW.” 
“Exhibit 2. 
“State of Nebraska, Office of Attorney General. 
“Lincoln, Neb., Jan. 25, 1910. 

“Mr. Byron Clark, Plattsmouth, Nebraska. Dear Sir: 
Your letter of January 24 received. I am returning you 
herewith stipulation, with consent to institute suit on the 
undertaking thereon. Yours very truly, 

“WwW. T. Thompson, Attorney General.” 
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“Bxhibit 3. 

co 2 & & + * & 2 4 

“Consent to institute and prosecute suit in name of state 
on the within undertaking is hereby granted with the un- 
derstanding that the same is to be prosecuted without 
costs to this department. Jan’y 25, 1910. 

‘WW. T. Thompson, Attorney General.” 

(The omission above indicated by stars is occupied in 
the original by a copy of the recognizance. ) 

On the trial the complaint of Amelia Heidemann before 
the justice of the peace, charging William Noxon, Jr., with 
being the father of her bastard child, was offered in evi- 
dence, and received over the defendants’ objection. The 
warrant of the justice of the peace was also offered and 
received in evidence; also the questions and answers of 
Amelia Heidemann touching the fact that she had given 
birth to a bastard child, and that said William Noxon, 
Jr., was the father of the child. There was also offered 
and introduced in evidence the request of the defendant, 
William Noxon, Jr., that he be allowed to give the said 
recognizance. It also appeared from the record of the jus- 
tice of the peace that the said William Noxon, Jr., had 
failed to enter his appearance on the 22d day of December, 
1906, and that his surety had failed to produce the body 
of him the said William Noxon, Jr. On the trial evidence 
was taken on behalf of the state of Nebraska to the effect 
that the next term of the court following the 29th day of 
December, 1906, was the February term, 1907. The clerk 
of the district court testified that the defendant, William 
Noxon, Jr., was not present in court at that time, and that 
he never was present in court. 

D. O. Dwyer testified that he was one of the attorneys 
for Noxon and Dovey; that he saw Dovey at his office in 
the store, and told him he was attorney in the case, and 
asked him if he would pay the amount mentioned in the 
petition; that Dovey replied he would not; that he was 
guaranteed by the other party’s attorney. On cross-exam- 
ination Dwyer testified that this conversation was had 
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after the commencement of the suit. <A stipulation was: 
made that the records of Cass county did not disclose any 
permission to institute the suit, and that the board of 
county commissioners never took any action in the matter. 
also, that the county attorney never authorized the action 
to be commenced. On the 12th day of June, 1912, there. 
was a trial in the district court, and the journal entry 
shows that the jury was waived by both parties in open 
court, and that the court found in favor of the defendants: 
and gave them judgment. On the same day a motion for 
a new trial was overruled. The plaintiff appeals. 

It appears that a trial was had in the district court in - 
the case of Heidemann v. Noxon, 83 Neb. 175. D. O. Dwyer. 
was appointed guardian ad litem for the defendant Noxon, 
and on the trial the district court found on the merits of: 
the case that the defendant was the father of plaintiff's. 
illegitimate child, and that the reasonable value of the. 
support of said child was $750, which should be paid to 
plaintiff at the rate of $15 a month, and ordered that the. 
defendant Noxon give security for the payment thereof. 
From this judgment the said William Noxon, Jr., by his 
guardian ad litem, appealed to the supreme court, where. 
the judgment of the district court was in all things af- 
firmed. In that case it was held, as stated in the sylla- 
bus: “That a warrant issued for the arrest of the puta- 
tive father of a bastard is not directed to the sheriff, coro- 
ner, or constable of the county is not a cause for abating 
the action in the district court where the question was not 
raised before the examining magistrate.” Also, “The exam- 
ining magistrate does not lose jurisdiction of the case by 
granting a continuance of the hearing on the request of the 
defendant.” In the body of the opinion it was said: “Relat- 
ing to the first alleged error, we conclude from the evidence 
in the record that the appearance of the defendant hefore 
the justice was entirely voluntary. * * * The defend- 
ant, who it appears was under arrest in Kansas City under 
some other charge, * * * told him (Fitzgerald) that - 
he would accompany him back to Plattsmouth if he came 

96 Neb. 54 
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after him. * * * The defendant voluntarily accom- 
panied Fitzgerald back to Plattsmouth.” 

The defendant Dovey contends that the recognizance is 
void, for the reason that the justice of the peace had no 
authority to take the same. It does not lie in the mouth 
of defendant Dovey to say that he succeeded in getting 
the defendant William Noxon, Jr., out of the custody of 
the court by getting it to do that which he asked it to do. 
Neither can Dovey say, successfully, that he is not legally 
bound to pay that which he promised to pay. As to Wil- 
liam Noxon, Jr., he has not yet questioned the authority 
of the court to render a judgment against him. Nobody 
appeared for him, except that Dovey niade a defense, which 
he contended should be applied to his friend. In Heide- 
mann v. Noxon, 83 Neb. 175, it was held in paragraph 2 of. 
the syllabus: “The examining magistrate does not lose 
jurisdiction of the case by granting a continuance of the 
hearing on the request of the defendant.” In the opinion 
(p. 177) this court say: “It is further insisted that the 
justice had no authority to continue the case and take a 
recognizance from the defendant for his appearance on the 
day for which the hearing was set, and that the hearing 
had in the absence of the defendant was illegal.” In dis- 
cussing this the court say: “Relating to the second point, 
it will be borne in mind that a suit against the putative 
father of a bastard is a civil action, and, while the court 
can enter no orders not warranted and authorized by the 
statute, it cannot be good law that the justice lost juris- 
diction of the case by granting a continuance of the hear- 
‘ing on the defendant’s own motion. It would be a singu- 
lar rule which allows a defendant to take advantage of 
the order of a court made on his own request and appar- 
ently for his own benefit.” 

In Heidemann v. Nowon, supra, it was held that the jus- 
tice, by continuing the case, did not lose jurisdiction of 
it. For that reason, it must necessarily follow that the 
justice may exercise all the authority to continue the case 
which he has under the statute. It cannot be that, be- 
cause the justice of the peace, at the special request of the 
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defendant, consents to take his obligation and release him, 
there is no binding force in the obligation. 

In the Town of New Haven v. Rogers, 32 Conn. 221, 
which was a suit for a debt on a continuance, it was said: 
“Proceedings under the bastardy act (Rev. St., tit. 7, see. 
38), though civil in their nature, are in form like criminal 
proceedings, and a justice of the peace before whom they 
are pending may, on an adjournment, require the defend- 
ant to enter into a recognizance for his future appearance. 
And where the recognizance requires him not only to ap- 
pear but to abide the judgment of the court, it is valid. 
The condition to abide the judgment of the court is not 
satisfied by a mere appearance of the defendant at the ad- 
journed court, but he must appear at all the times fixed by 
future adjournments and whenever required by the court.” 
In the same case it was held: “A recognizance is an ob- 
ligation of record, and is strictly a bond, and where 
adapted to the nature of the case will answer the require- 
ment of a bond in a statute.” In the opinion it is said: 
“This is an action on a recognizance entered into by the 
defendant with one Orson A. Brooks before Justice Hollis- 
ter, the object of which was to enforce the appearance of 
said Brooks before the justice on certain days when a case 
under the Bastardy act, in favor of the plaintiffs and 
against said Brooks, was pending.” 

In that ¢ase, as in this one, it was claimed that the 
justice had no power to take any recognizance whatever ; 
that the statute provided only for a bond or recognizance 
where probable cause for the complaint should be found 
and the delinquent was bound over for his appearance 
before the superior court. It was held in that case, as it 
is held by our court, that a suit of this kind is a civil suit; 
that, if any bail was taken on the adjournment, it should 
have been to the officer having the delinquent in charge, 
as any other civil proceeding. The court said: “It is true, 
the object of the proceeding is to obtain security against 
an apprehended injury of a civil nature, in being subjected 
to the expenses of maintaining the child, but the forms of 
' proceeding, which are substantially prescribed by the stat- 
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ute, are like those in criminal cases. The accused is 
brought before the magistrate by a forthwith process; he 
is held in custody by the magistrate’s order, precisely as 
would be the case if he was charged with the commission 
of a crime; and, until the case is disposed of, he must 
either remain in custody, be committed to prison, or re- 
lieve himself therefrom by procuring security for his re- 
maining in custody or appearing to abide the order of the 
court when the case shall be finally determined by the mag- 
istrate.” 

In that case it was further contended that the statute 
required a bond instead of a recognizance, and therefore 
that a bond, and not a recognizance, should be taken on an 
adjournment. Touching this matter the court said: “But 
a recognizance is nothing but an obligation of record; it is 
therefore a bond in the strict sense of the word, where 
the court or magistrate has authority to take it. * * #* 
The words are apt enough for this purpose, and may have 
been introduced in order to save the necessity of renew- 
ing the recognizance at every adjournment or continu- 
ance of the cause. Whether they are necessary for this 
purpose is of no importance. If without them the mere 
appearance in court by counsel, or otherwise, without a 
surrender in discharge of the bail, would not be a per- 
formance of the condition of the bond, it surely can be no 
objection that the implied obligation or condition should 
be expressed in terms; and, if such would not be the effect 
without this clause, the object of inserting it is lawful, and 
as much for the benefit of the obligors as of the public, and 
is in furtherance of the convenient administration of jus- 
tice, and, being voluntarily entered into, ought, we think, 
to be binding. * * * The meaning therefore undoubt- 
edly is, that the court continued the case from day to day 
without the appearance of the parties or any further or 
other action of the court, that is, any further action than 
the bare continuance of the case, and, thus reading ‘the 
record, we are of opinion that the proceeding was regu- 
lar.” 
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In Illinois, in a bastardy case, it was held that an action 
of debt could be maintained for the recovery of a penalty 
on a bond given on a continuance before a justice of the 
peace. People v. Green, 58 D1. 236. In that case it is said 
in a paragraph of the syllabus: “Where a party is ar- 
rested and brought before a justice of the peace, on a 
charge of bastardy, and obtains a continuance to another 
day for a trial, and enters into a recognizance for his ap- 
pearance, but fails to appear, held, under the act of March 
8, 1845, that the justice of the peace has power to take 
such a recognizance, and declare it forfeited on the fail- 
ure of the principal to appear according to the condition 
of his recognizance.” 

In State v. Moran, 18 Neb. 536, a suit brought on a bas- 
tardy bond taken by a justice of the peace, the court stated 
in the syllabus: “In an action on a recognizance taken 
by a justice in a proceeding before him, under the provi- 
sions of chapter 37, Comp. St. 1885, held, that such recog- 
nizance was binding upon the security thereunto although 
the same was not recorded by the justice in his docket and 
was signed by the parties thereto.” 


The mere fact of removal does not defeat an action on a ° 


bond. This is laid down as the rule in 5 Cyc. 672, under 
the treatise touching bastardy. It reads: “Defendant 
cannot relieve himself from his liability by any agreement 
which he may make with other persons for the support 
of the child, nor will the mother’s removal from the state 
* * * discharge him.” 

To the same effect is Olson v. Johnson, 23 Minn. 301. In 
that case the defendant offered a bond to save the county 
harmless from the child becoming a county charge. No 
such offer has been made in the instant case, and there- 
fore the instant case is much stronger than the Johnson 
case. 

Under the case of Alyers v. Baughman, 61 Neb. 818, a 
suit upon a forfeited recognizance, the court held in para- 
graph 1 of the syllabus: “An action based upon a for. 
feited recognizance taken under the provisions of sections 
3, ch. 37, Comp. St. 1899 (being the bastardy act) must 


854 NEBRASKA REPORTS. [VoL. 9€ 


State v. Noxon. 


be brought in the name of the state, the obligee named in 
the recognizance.” And the court held that “the amount 
of liability on such a recognizance is the penal sum named 
therein, with interest thereon from. the date of the for- 
feiture.” 

Under the above holding it was only necessary to have 
the proceeding authorized by the state of Nebraska, the 
obligee named in the bond. This consent was given by 
Mr. W. T. Thompson, attorney general for the state of Ne- 
braska, and was proved by exhibits 1, 2, and 3, exhibit 3 
being a copy of the recognizance. This was the only con- 
sent necessary under the Baughman case. 

The defendant urged that no demand of any kind was 
ever made upon the defendant prior to the commencement 
of the action. Section 9, art. I of the constitution of the 
state, provides: “All persons shall be bailable by sufii- 
cient sureties, except for treason and murder, where the 
proof is evident or the presumption great. Excessive bail 
shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted.” 

That all persons shall be “bailable by sufficient sureties” 
is a rule which should apply to one arrested in a bastardy 
proceeding, as well as to one charged with a felony or 
misdemeanor. Considering the foregoing provision of the 
constitution, Noxon had a right to give bail for his ap- 
pearance. He gave bail when Dovey’ joined in the recog- 
nizance taken by the justice of the peace. Neither Noxon 
nor Dovey is in condition to say that he did not mean to 
be bound by the obligation when he gave it. The right to 
do what they did is guaranteed to them by the constitution, 
and if the obligation is binding upon one side it is cer- 
tainly quite as binding on the other. 

The evidence shows a demand to have been made upon 
the defendant Dovey, but cause of action upon a forfeiture 
results upon the breach, and not from a demand for pay- 
ment. -The judgment of the court ought to have been in 
favor of the plaintiff. No evidence was offered by the 
defendant to contradict any of the evidence of the plain- 
tiff. The jndgment of the court is not sustained by the 
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evidence, and it is contrary to it. The law of the state 
and public policy require that there should be a judg- 
ment for the plaintiff and that the same should be en- 
forced. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 
SEDGWICK, J., concurs in the conclusion. 


Fawcert, J., not sitting. 


Grorch A. MILES, APPELLEE, V. HOLT COUNTY, APPELLANT. — 
FILeD SEPTEMBER 26, 1914. No. 17,842. 


Newspapers: Notices: COMPENSATION. The evidence examined, and found 
to sustain the verdict and judgment. 


APPEAL from the district court for Holt county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 


Edward H. Whelan and W. K. Hodgkin, for appellant. 


Arthur F. Mullen, J. A. Donohoe and M. F. Harrington, 
contra, , 


HaMe|r, J. 

The plaintiff brought an action to recover for the pub- 
lication of two certain notices under the “Scavenger Act,” 
an act for the collection of taxes, which provides for the 
sale of lots and lands in aid of such collection. In his 
first cause of action the plaintiff seeks to recover for the 
publication of the first notice required, $2,669.50, with in- 
terest thereon at the rate of 7 per cent. per annum from 
the 2d day of August, 1905. In his second cause of action 
he seeks to recover for publishing the second notice re- 
quired, $1,350, with interest at 7 per cent. per annum from 
the 21st day of April, 1906. The district court instructed 
the jury concerning the second cause of action that it would 
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be their duty to find for the plaintiff for the sum of $1,080, 
with interest thereon at the rate of 7 per cent. per annum 
from the 21st day of April, 1906, making a total amount 
due the plaintiff on that second cause of action at the 
time of the rendition of the verdict, December 30, 1911, of 
$1,461.91. On the plaintiff’s first cause of action the court 
submitted the case to the jury. The jury returned a sin- 
gle verdict on both causes of action for $2,473.57, and on 
this verdict judgment was entered for the plaintiff. The 
defendant appeals. 

This court has been called upon four times to decide 
some phase of the controversy pertaining to this case: State 
v. Cronin, 75 Neb. 738; Miles v. Holt County, 86 Neb. 238, 
27 L. R. A. n. s. 11380; Cronin v. Cronin, 88 Neb. 141; 
Cronin v. Cronin, 94 Neb. 353. The purpose of referring 
to the above opinions is to give a history of the contro- 
versy for convenience. 

In Miles v. Holt County, supra, being the first appear- 
‘ance in this court of this particular phase of the case, it 
was held as to the first cause of action that, having ac- 
‘cepted the services of the plaintiff without protest, and 
having received enough money from taxpayers to pay for 
the publication, the defendant county must pay the rea- 
sonable value of the services. If we deduct the amount 
which the jury were directed to find upon the second cause 
of action, viz. $1,461.91, from the verdict returned, 
$2,473.57, we shall have left $1,011.66, which makes the 
amount which the jury found for plaintiff on his first cause 
of action including interest. In finding this amount due 
on the first cause of action it is apparent that the jury 
allowed the plaintiff between $700 and $800 as the rea- 
sonable value of his services, upon which interest was com- 
puted to make the amount of $1,011.66. Defendant’s con- 
tention is that the plaintiff only should have been allowed 
on this first cause of action $269.11. We think that the 
defendant’s contention would draw the line too closely, and 
that the amount allowed by the jury was not excessive. 
As to the second cause of action, we think the trial court 
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did not err in its instruction to the jury touching the 
amount to be allowed on that claim. 
Finding no prejudicial error in the record, the judg- 
ment of the district court is 
AFFIRMED. 
Ross, J., not sitting. 


LAvuRITZ NELSON, APPELLANT, V. OMAHA & COUNCIL BLUFFS 
‘Srreer RatLway CoMPANY, APPELLEE. 


FILED SEPTEMBER 26, 1914. No. 18,421. 


1. ‘‘Negligence is a failure to do what reasonable and prudent persons 
would ordinarily have done under the circumstances and situation, 
or doing what reasonable and prudent persons under the existing cir- 
cumstances would not have done.’’? Omaha Street R. Co. v. Craig, 39 
Neb. 601. 


2. Master and Servant: INJury to SERVANT: NEGLIGENCE: QUESTION FOR 
Jury. In an action for damages against a street railway company for 
an injury to a person because of the alleged negligence of the com- 
pany, it is for the jury to say, under proper instructions from the 
court, whether the acts proved constitute negligence for which the com- 
pany is liable. 


AppEaL from the district court for Douglas county: 
WILLIS G. SEars, JupeE. Reversed. 


John O. Yeiser, for appellant. 
Rich, Nolan & Woodland, contra. 


HAMER, J. 


In Nelson v. Omaha & C. B. Street RK. Co., 98 Neb. 154, 
is a record of what appears to have been done when this 
case was first presented in this court. It shows an action 
to recover from a master for personal injuries. The opin- 
ion in that case fails to state the facts because it was 
deemed unnecessary. “After the evidence on both sides 
had been produced, a motion to direct a verdict for the 
defendant was filed on account of the insufficiency of the 
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petition and evidence. The journal recites: ‘The defend- 
ant moves that the jury be instructed to return a verdict 
for the defendant, and said motion is argued and sub- 
mitted. Whereupon the plaintiff asks leave to withdraw 
a juror; and, after due consideration, said leave is by the 
court granted.’ ” From this it appears that, after the mo- 
tion by the defendant was made for a directed verdict, the 
plaintiff asked and obtained leave to withdraw a juror, and 
this was done, and the jury discharged and the cause “set 
for trial anew.” The defendant excepted to these orders. 
“Afterwards, during the same term, the defendant moved 
the court ‘to vacate and set aside its order allowing the 
plaintiff to withdraw a juror and setting the case for trial 
anew, for the reason that the motion of defendant to in- 
struct the jury to render a verdict in favor of defendant 
had been duly argued by counsel and submitte.: to the 
‘court, as more fully appears from the record of the court, 
and the court was thereby without power to entertain any 
other motion until the said motion to instruct the jury 
had been either granted or denied, or to take any action 
whatsoever except to rule upon the said motion,’ and de- 
fendant further moved that the court dismiss the action 
with prejudice, at plaintiff’s cost. This motion was ar- 
gued and submitted and taken under advisement.” At the 
next term thereafter the motion was sustained, “for the 
reason that the court was about to sustain said motion to 
take the case from the jury when the application was made 
to withdraw a juror and continue the case, and the court 
now considers that the court was without discretion in the 
premises.” The case was then dismissed according to de- 
fendant’s motion made at the close of the testimony. 
When this case was before this court at the former hear- 
ing, it was contended by the plaintiff that it was error 
to set aside the order granting a new trial and to dismiss 
the case, for the reason that the former order was within 
the discretion of the court, and that the evidence was suffi- 
cient to warrant its submission to the jury. The defend- 
ant, however, contended that, as there was no motion for 
a new trial, this court could not examine the evidence, and 
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that, the case having been submitted to the court by the 
motion to instruct, therefore the court had no power to 
allow the withdrawal of a juror and to grant a new trial. 
This court held that the district court had power, in the 
exercise of its discretion, to grant leave to withdraw a 
juror, and that, in the absence of a clear showing of an 
abuse of discretion, the action of the district court should 
be sustained; also that, since the district court at plain- 
tiff’s request exercised its discretionary power and per- 
mitted a new trial of the case, its later judgment setting 
aside this order and dismissing the case was erroneous. 
This court therefore reversed the judgment of the court 
below. The case now comes here for a new trial upon ap- 
peal from the judgment rendered at the second trial. We 
have referred to what was done at the former trial, both 
in the district court: and in this court, because of two 
things for which the plaintiff contends. He maintains that 
“counsel for appellee convinced the lower court, regardless 
of his argument in briefs referred to above, that this court 
had closed its eyes to the question of sufficiency of the evi- 
dence, disregarding our arguments upon that question. He 
made the court believe that cases are sent back and forth 
for mere experience in practice, and that the original at- 
tempt at invasion of the province of the jury had been 
encouraged in the previous decision of this case.” Coun- 
sel for the defendant also moved the court at the second 
trial, before the introduction of any new evidence, to re- 
turn a verdict for the defendant upon the record and evi- 
deuce of the former trial. The defendant also objected to 
the introduction of any evidence and to the statement of 
the case by counsel. The defendant’s motion was over- 
ruled. 

It is the contention of the plaintiff that the defendant 
furnished the plaintiff with two men to assist him in the 
work he was in charge of, and that these men were unable 
to understand the English language; that the defendant 
did not notify the plaintiff of that fact; that this was neg- 
ligence upon the part of the defendant, the street railway 
company; that, by reason of such negligence, the plaintiff 
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received the injury complained of. It is claimed by the 
plaintiff that during the noon hour two of the men work- 
ing under the plaintiff were taken away from him, and two 
other men, named Soke and Damonkos, were substituted in 
their places. It appears that there were four men assist- 
ing the plaintiff in the work during the forenoon; that 
they stopped work at noon for lunch; that at that time 
they had the base of the valve on which the valve was to 
rest in place on top of a large boiler, and a rope attached 
to the valve, which was being worked by a pulley and 
tackle over onto the base; that the thing necessary to be 
done was to raise the valve by the puiley and tackle to a 
level slightly higher than the base on which the valve was to 
rest, and then to push the valve, as it was suspended in 
the air, over onto the base. When it was in the proper 
position above the base, it was to be lowered onto it by 
the manipulation of the pulley and tackle, together with 
the assistance of the men who had hold of it, including the 
two new men, Soke and Damonkos. When the work was 
resumed after lunch, one of the men, named Morgensen, 
manipulated the pulley and tackle. It was his duty to 
raise the valve, and to so handle it and to assist in so 
handling it, as to put it down on the base. Three men, 
Soke, Damonkos and Ferguson, standing on one side of 
the valve, pushed it, while the plaintiff, who was standing 
on the other side, pulled it. They worked together there 
moving the valve and lowering it onto the base. It had to 
be moved a little over a foot. The evidence seems to show 
that the valve was very nearly to the point of its desti- 
nation when Soke and Damonkos by mistake let go of it, 
and it came down on plaintiff’s hand with great force, and 
crushed and permanently injured it. The valve weighed 
about 1,500 pounds. The accident bappened about 30 
minutes after Soke and Damonkos arrived. 

It is claimed by the plaintiff that Soke and Damonkos 
let go because they did not understand the English lan- 
guage and misunderstood what was said to them. The 
evidence tends to show that the plainttff had no knowledge 
of the fact that these new men who were brought to him 
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were unable to speak the English language. The plaintiff 
directly testified that these men did not understand the 
English language; that he afterwards talked to them, and 
that they were unable to understand him. He testified 
that he instructed them to pull the valve over, and that, 
instead of pulling it over, they let go of it, and it then 
fell and struck the plaintiff’s hand. The valve was sus- 
pended by a tackle and pulley just above the place in 
which it was to be fitted on top of the boiler. The valve 
’ was to be placed in an opening in a large steam pipe going 
to all the boilers and running along on top of them. The 
surface of the top of the boiler where they were at work 
was about 20 by 24 feet. At the time of the accident Jim 
Morgensen, Art Ferguson, John Soke and Damonkos were 
all standing there on top of the boiler with the plaintiff. 
The valve was to be laid on top of the boiler and the steam 
pipe was thereafter to be fitted to it. The base on which 
the valve was to rest was about three feet high. It and 
the steam pipe had all been placed on top of the boiler. 
The plaintiff was the foreman of the job. It was for the 
men who assisted him to take orders from him. When 
work was resumed after lunch, the plaintiff told Morgen- 
sen to go up on top of the steam pipe and pull the valve 
up. The plaintiff told the others to take hold of the stem 
of the valve and guide it. They took hold of the valve 
as it was suspended by the tackle and pulley. “Q. Then 
what happened? A. They brought it up, and I told them 
to push it back, and got it pretty near in place without 
them letting go. * * * - Q. How far did they have to 
push the valve, after they once got a hold of it? A. 
About a foot. Q. And did they push it about a foot? A. 
Pretty close; yes, sir.’ The witness testified that he was 
pulling and that the helpers were pushing. 

The plaintiff had been in the employ of the street rail- 
way 16 or 17 years. At the time of the accident the plain- 
tiff was the foreman of the steam-fitting gang. He had 
held that position about nine months. Prior to that he 
had been foreman of the boiler room about 14 years, and 
before that he had been a fireman. About 85 men were 
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employed around the power house. They were oilers, fire- 
men, helpers, and shovelers. The plaintiff testified that he 
did not know Soke or Damonkos, although he had seen 
Soke about the premises for four or five months; that 
there were men employed about the premises who did not 
speak or understand English, but he denied that he had 
worked with such men at the particular work in which he 
was engaged; that Mr. Gilbert hired the men, and that he 
himself did not hire any, but that he had to take such 
men as Gilbert hired. ; 

The evidence fails to show an assumption of risk. The 
men who did not understand the English language shov- 
eled coal or ashes. They were not in any sense skilled 
workmen; they were common laborers. 

‘Gilbert testified that he got the men. He explained 
why they had to take the other men away from the work. 
He says it was to install a 3,000-horse powerturbine for 
Aksarben. He explained that the new men, Soke and Da- 
monkos, could not speak or understand the English lan- 
guage. When Gilbert was asked whether Soke could speak 
or understand the English language, he answered: “TI 
didn’t consider him a man that could talk the English 
language. Q. As to Damonkos? A. Even worse than 
Soke. Q. How about Morgensen? A. Could talk it fairly 
well. Q. Did you explain to Mr. Nelson that these men 
could not talk the English language? A. No,sir. * * * 
Q. Now, Mr. Gilbert, did you know of any one of your em- 
ployees who could uot understand the English language, 
that had ever, previous to that time, been put to work on 
important work like the fixing of this valve?” To this 
there was an objection, which the court sustained. “Q. 
What kind of work, Mr. Gilbert, before this particular 
transaction, did men who could not understand the Eng- 
lish language engage in for the company?” To this there 
was another objection, which the court sustained. Coun- 
sel for the plaintiff then offered to prove that the men 
who could not speak and unverstand the English language 
were men who were engaged in shoveling coal and ashes, 
and that they were never employed at any other kind of 
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employment. To this there was another objection, which 
the court sustained. 

If there was to be an issue tried as to whether there 
was an assumption of risk by reason of the fact that the 
plaintiff voluntarily worked with men in the line of his 
employment who were unable to speak and understand the 
English language, the court should have permitted it to be 
tried. 

Mr. Gilbert testified: ‘We have what is known as coal 
unloaders and conveyers—men that unload the coal from 
the cars, and take care of the coal and ashes—common 
labor.” Mr. Ferguson testified concerning Soke and Da- 
monkos: “We were pushing it over and we got it pretty 
near over Where it belonged and they let loose.” There 
was then the inquiry as to whether they both let loose, 
and he said they did. 

The motion at the close of the testimony made by the de- 
fendant reads: ‘Comes now the defendant and moves the 
court to instruct the jury to return a verdict in favor of 
the defendant on the ground that there is not evidence 
sufficient to justify a verdict in favor of the plaintiff.” The 
motion was sustained, and judgment rendered in behalf of 
the defendant. We have carefully read the evidence con- 
tained in the bill of exceptions. We are of the opinion 
that there was evidence sufficient to require a submission 
of the case to the jury. 

“Negligence is a failure to do what reasonable and pru- 
dent persons would ordinarily have done under the cir- 
cumstances and situation, or doing what reasonable and 
prudent persons under the existing circumstances. would 
not have done.” Omaha Street R. Co. v. Craig, 39 Neb. 
601. 

“In an action for damages against a railroad company 
because of the injury to property occasioned by its al- 
leged negligence, it is for the jury to say, under proper 
instructions from the court, whether the acts proved con- 
stitute negligence for which the company is liable.” Whit- 
low v. Missouri P. R. Co., 94 Neb. 649. 
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“Ordinary care’ in the selection and retention of serv- 
ants and agents requires that degree of diligence and pre- 
caution which the exigencies of the particular service rea- 
sonably require, and is such care as, in view of the conse- 
quences that may result from negligence on the part of 
employees, is fairly commensurate with the perils or dan- 
gers likely to be encountered.” Hmery v. City of Tacoma, 
127 Pac. 851 (71 Wash. 1382). 

“Where the negligence relied on in an action by an 
employee for injuries was that the master had employed 
a Mexican of a low order of intellect, and who could not 
understand the English language, as a co-laborer with 
plaintiff, and the evidence was conflicting, the question of 
whether such co-laborer understood the directions given 
him by defendant, and whether his failure to obey them, 
which resulted in plaintiff’s injury, was owing to careless- 
ness should have been submitted to the jury.” B. Lantry~ 
Sons v. Lowrie, 58 8. W. (Tex. Civ. App.) 887. 

“In this, a personal injury case, held, that whether or 
not the master negligently employed incompetent serv- 
ants was, under the evidence, a question for the jury.” 
Francoeur v. Gribben Lumber Co., 115 Minn. 200. 

“A servant is under no duty to examine into the char- 
acter of servants employed to work with him, and he as- 
‘ssumes the risk of their unfitness only where he is shown 
to have knowledge of it. Proof of notorious unfitness of 
fellow servant will not alone establish such knowledge on 
his part.” Texas & P. R. Co. v. Johnson, 89 Tex. 519. 

“Tt is the duty of the master to his servant to exercise 
a reasonable care in furnishing an adequate number of 
co-laborers to assist in the performance of work of a haz- 
ardous nature.” Supple v. Agnew, 191 Il. 439. 

“A complaint alleging the incompetence of plaintiff’s as- 
sistant, by reason of deafness, a fact known to the defend- 
ant and not known to the plaintiff, and that plaintiff was 
injured by reason of stopping to give a second warning to 
‘protect the assistant and property in his care, states a 
cause of action.” Harding v. Ostrander Railway & Timber 
Co., 64 Wash. 224. 
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The evidence was sufficient to require a submission of 
the case to the jury. For that reason, it was error to 
direct a verdict. 

The judgment of the district court is 

REVERSED. 


Rosg, Fawcerr and Sepewicn, JJ., not sitting. 


Ciry OF OMAHA, APPELLER, V. DougLas County ET AL., 
APPELLANTS. 


FILED SEPTEMBER 26, 1914. No. 18,544. 


Taxation: ExeMPrioNs: MuNicipaAL Water-Works. The property of the 
municipality of Omaha, consisting of water-works used for a public 
purpose to supply the inhabitants of the city and its suburban towns 
and territory with water for domestic use and fire purposes, is not 
taxable under section 2, art. IX of the constitution. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, Jupce. Affirmed. 


Myron L. Learned, Joseph T. Votava, R. H. Olmsted and 
George A. Magney, for appellants. 


Benjamin S. Baker, W. C. Lambert, John A. lane and 
L. J. Te Poel, contra. 


John L. Webster, amicus curice., 


FLAMER, J. 

The appeals to this court are taken separately by the 
city of Omaha, the city of Florence, aud School District 
No. 5. The city of Omaha appealed from the orders of 
the board of equalization to the district court for Douglas 
county, which held that the property over which the con- 
troversy existed was not subject to taxation under the 
constitution and laws of the state. From this last men- 
tioned judgment the city of Omaha, the city of Florence, 

96 Neb, 55 
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and School District No. 5 have appealed to this court. 
Each filed a motion for a new trial, which was overruled. 

An examination of the pleadings and evidence discloses 
that Omaha became the owner of property outside of the 
city, from which it is alleged to derive a profit, and which 
is sought to be taxed. The authorities for Douglas county 
attempted to assess for the years 1912 and 1913 the prop- 
erty of the city of Omaha claimed to have been known 
as its water-works. The transcript recites: “In the mat- 
ter of the appeal of city of Omaha from the order of the 
board of equalization of Douglas county, Nebraska, in re- 
taining upon the assessment rolls for purposes of taxa- 
tion real and personal property in South Omaha, Flor- 
ence, and Dundee recently purchased from the Omaha Wa- 
ter Company by City of Omaha. Original assessment re- 
turn made by the county assessor.” 

Here follows a list of certain personal and xeal prop- 
erty: “In name of Omaha Water Company. Assessment 
year, 1912. 


Personal property in South Omaha ........... $609,500 
Personal property in Florence ................ 723,950 
Personal property in Dundee ................ 17,925 
Personal property in East Omaha ............ 18,925 
Tax lot 1 & 2, sec. 21-16-13, Florence ......... 19,850 
Improvements ........... cc ceee cece oeens 524,900 
Tax lot 2, sec. 28-16-13, Florence ........... 11,550 
Lots 1 & 2 & part 3, block 126, Florence ...... 200 
Lots 4 & 5, block 126, Florence .............. 125” 


Then comes a protest filed June 28, 1912, addressed, “To 
the Honorable, the Board of County Commissioners of 
Douglas County, Neb., sitting as a Board of Equaliza- 
tion.” It is signed, “City of Omaha, by W. C. Lambert, 
First Asst. City Attorney.” The protest complains that on 
February 28, 1912, “said city became the owner of all: prop- 
erty, property rights, franchises, and rights, and other in- 
terests, both real, personal and mixed, of the Omaha Water 
Company, in every way connected with or appurtenant to 
its water-plant in this city, and has ever since such time 
been the owner of all of said property.” It is then al- 
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leged “that all and all parts of said property have been 
assessed by the county assessor of Douglas county and 
valued for assessment purposes for both said county and 
the city,’ and that the valuation “for said purposes has 
been placed at $5,334,500.” It is then charged that at the 
time of said assessment, and ever since, “all of said prop- 
erty was exempt from assessment, valuation for assessment 
purposes, and taxation, under section 138, ch. 77, art. 1, 
Comp. St. Neb. 1911, and should not be valued and as- 
sessed for any purposes.” It is then alleged that, if the 
petitioner is right as to its contention and view of the 
law, the effect “would be to require the carrying of said 
sum of $5,334,500 against which no assessment could val- 
idly be made, and would result in materially decreasing 
the amount of revenue which might be desired by both the 
county of Douglas and the city of Omaha;” also that the 
larger evils which might attend said course, in addition 
to the evils stated, “would be expensive litigation and 
troublesome delays in relieving against taxes assessed 
against said property.” The prayer attached is: “That 
your honorable body determine and adjudge said property 
and all parts thereof heretofore belonging to said Omaha 
Water. Company and passing from it by purchase to the 
city of Omaha, and now assessed as aforesaid, to be ex- 
empt from valuation, assessment, and taxation since Feb- 
ruary 23, 1912, because of the ownership thereof by the 
city of Omaha; and that you cause to be entered the proper. 
order and to be made the proper records exempting said 
properties from taxation and cause the same to be stricken 
and removed from the assessment and taxing records and 
rolls of the county of Douglas.” 

The transcript shows that the board reconvened July 1, 
1912, Chairman Best presiding; that there were present 
Dewey, Elsasser, Hart, Lynch, O’Connor, Shriver, and Mr. 
Chairman. On motion the assessment made by the county 
assessor “upon the personal property of the Omaha Wa- 
ter Company in the amount of $5,834,500” was reduced to 
“no doliars” by unanimous vote. On July 2, 1912, the 
board met again, all the members being present, and the 
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prior action of July 1, 1912, reducing the valuation of 
the personal property of the Omaha Water Company in 
Douglas county from $5,334,500 to “no dollars” was re- 
considered by a vote of six yeas and one nay. Thereupon 
the original motion was withdrawn, and Peter E. Elsasser 
made a motion as follows: “I move that the real estate 
formerly owned by the Omaha Water Company and now 
owned by the city of Omaha, and situate within the city 
of Omaha, returned for taxation at a value of $259,300 be 
stricken from the tax rolls, and. declared exempt from 
taxation. I move further that the real estate formerly 
owned by the Omaha Water Company and now owned by 
the city of Omaha, situate in the city of Florence, remain 
assessed and valued for taxation at $556,300, and that the 
real estate formerly owned by the Omaha Water Company 
now owned by the city of Omaha, situate in the precinct 
of Benson, remain assessed and valued at $25,000, all as 
returned by the county assessor for the year, 1912.” Said 
motion was adopted by unanimous vote. It was therefore 
further moved by Peter E. Elsasser: “Whereas as the 
county assessor has made a return of $5,334,500 covering 
all the personal property of the Omaha Water Company in 
Douglas county, of which said amount $3,964,200 is with- 
in the limits of the city of Omaha; $723,950 within the 
limits of the city of Florence; $609,500 is within the limits 
of the city of South Omaha; $18,925 is within East Omaha, 
and $18,925 within the village of Dundee, all now owned 
by the city of Omaha, I, therefore, move that the personal 
property aforesaid within the city of Omaha be stricken 
from the assessment rolls, and declared exempt from tax- 
ation, valued at $3,964,200, and that the personal property 
aforesaid within the city of Florence valued at $723,950, 
within South Omaha valued at $609,500, within East 
Omaha $18,925, and within Dundee $18,925, be and the 
same is hereby valued and assessed for taxation at the 
figures above stated, respectively.” This motion was 
adopted by a unanimous vote. Thereupon an appeal bond 
was executed and approved reciting the purpose of an 
appeal to the district court for Douglas county and notice 
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was given of the proposed appeal. The transcript of the 
proceedings for the year 1913 is very like the foregoing 
proceedings for the year 1912. There was an order made 
by the district court in each of the cases consolidating 
them, and they were heard and disposed of together upon 
the pleadings, a transcript of the record of the board of 
equalization of Douglas county, and the evidence, and also. 
the arguments of counsel. The district court found that 
the property assessed and described in each of the cases. 
was at the time of the assessment and levy the property 
of the city of Omaha; that the property described in the 
pleadings in each of said cases, being the property of the 
municipality of Omaha, was at the time of such assess- 
ment and levy exempt from taxation. The county of Doug- 
las, School District No. 5 in Douglas county, and the city | 
of Florence severally excepted to each and every of said 
findings. It was thereupon ordered and adjudged by said 
court: “That the assessment and levy by the assessor and 
board of equalization of the county of Douglas of and on 
the property described in the pleadings in each of the above 
entitled cases was null and void, and of no effect, and 
that the said levy and assessment is hereby set aside and 
canceled, and that the county treasurer of Douglas county 
is hereby ordered and directed to cancel upon his books 
the assessment and levy on all the property described in 
the transcript of the board of equalization, being the 
pleadings in each of the cases hereinbefore mentioned, 
and that the county of Douglas pay the costs of the appeal 
in each of said cases from the board of equalization.” The 
county of Douglas, School District No. 5, and the city of 
Florence severally excepted, and each filed a motion for 
a new trial, and appealed from the judgment and order 
_ made. 

It will be seen that the question presented is whether 
property which is municipally owned should be exempt 
from taxation. Section 2, art. IX of the constitution, in 
part reads: “The property of the state, counties, and mu- 
nicipal corporations, both real and personal, shall be ex- 
empt from taxation, and such other property as may be 
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used exclusively for agricultural and horticultural socie- 
ties, for school, religious, cemetery, and charitable pur- 
poses, may be exempted from taxation, but such exemption 
shall be only by general law.” Section 4402, Rev. St. 1913, 
provides in part: “Lands, houses, moneys, debts due the 
city, and property and assets of every description belong- 
ing to any city governed by this chapter, shall be exempt 
from taxation.” Section 6301, Rev. St. 1913, in part pro- 
vides: “The following property shall be exempt from 
taxes: First. All property of the state, counties and mu- 
nicipal corporations.” The foregoing provisions were in 
force in the state before the property in question was 
sought to be assessed. 

Iti is contended by the appellants that the case must turn 
on the construction of the clause in the constitution con- 
cerning exemption; that at common law property of a 
state, county or city, used for public purposes, was ex- 
empt from taxation, and that the part of our constitution 
above quoted was merely declaratory of the common law. 
In the same connection it is said that the language of the 
constitution involved in this case should be construed ac- 
cording to the intention of its framers, and the people of 
the state of Nebraska, taking into consideration the con- 
ditions as they existed at the time of the adoption of such 
constitution; that to construe the constitution in any other 
way would do violence to the intention of its framers and 
to the people of the state, and produce results not con- 
templated or desired. To this, we think, it may be said 
that the policy of the law at the time the constitutional 
provision was adopted is the policy of the law at the pres- 
ent time. If at the common law property used for public 
purposes was exempt from taxation, and the constitution is 
declaratory of that principle, then the principle has existed 
in any event ever since the constitution was adopted. 

The case of Henry v. City of Lincoln, 93 Neb. 331, is 
cited as authority for the statement that a municipality 
engaged in the furnishing of water is engaged in a purely 
business or commercial enterprise. In the Henry case 
the question is not a question of taxation. In that case the 
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question was whether it was necessary to file a claim for 
damages within the time specified by the statute. There 
was no question touching the levy of an assessment or the 
collection of taxes. 

The brief of appellants contains a long argument calcu- 
lated to show that under the present system the city of 
Omaha can keep up the interest, pay off the debt, and 
soon have a net profit amounting to a large sum of money. 
That is not the question. Whether Omaha can make money 
by selling water does not reach the constitutional pro- 
vision, neither does it reach the statute. If it shall be 
found by the legislature, or by any competent authority 
created by the legislature, that the rates charged by the 
city of Omaha are too high, then such charges are to be 
regulated in a constitutional and legal way. The stat- 
ute seems to be as broad as the constitution, and both con- 
stitution and the statute would seem to be plain enough, so 
that there should be no great doubt as to what was the 
purpose intended. The framers of the constitutional pro- 
vision must have intended to exempt all classes of munici- 
pally owned property. That would seem to be the only 
fair interpretation which can be placed upon the language 
used in the constitution and the statute. We do not feel 
at liberty to disregard the provision of the constitution 
prepared by its framers, and adopted by the people when 
the instrument was voted upon and became the funda- 
mental law of the state. Neither can we ignore the legis- 
lative expression of the will of the people through their 
representatives, and the expressions used in the statute 
concerning the same matter mentioned in the constitution 
emphasize the constitution. These provisions support 
each other. There should be no payment of taxes by the 
public upon that which the people own through their mu- 
nicipalities. 

The city of Omaha was required to purchase the entire 
property from the Omaha Water Company, which had been 
serving the community of which Omaha is a part, and 
whether lying within the limits of Omaha or in any part 
outside of such limits. City of Omaha v. Omaha Water 
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Co., 218 U.S. 180. The city of Omaha was the undisputed 
owner of the property of said water plant; a part thereof 
being located in the city of Florence; a part in School Dis- 
trict No. 5, Douglas county; a part in East Omaha; a part 
in the precinct of Benson; a part in the village of Dundee; 
a part in the city of South Omaha; a part in school district 
of South Omaha, and the remainder in the city of Omaha. 
The particular assessments in question here are a part of 
the assessments affected by this litigation. The board of 
equalization exempted that part of said property within 
the city limits of Qmaha, but burdened the remainder of 
it with taxation. The water-works property was taken 
over by the city as a unit, and it is being operated as such 
in the service of the city. All the property involved in the 
assessments is property used in connection with the city’s 
plant. The trial court found that the property so assessed 
was the property of the city of Omaha, and that the city 
of Omaha was a municipal corporation existing under the 
laws of this state. There is no controversy over the fact 
of ownership of this property by the city of Omaha, nor is 
there any question of its right to own such property, nor 
is there any challenge of its power to own and operaie the 
plant in question. Under the constitution of this state 
rightful ownership of property by a municipal corporation 
such as the city of Omaha is all that is required or neces- 
sary to extend to such property complete exemption and 
immunity from assessment and taxation, whether located 
within the city or without. Section 2, art. IX of the con- 
stitution; Rev. St. 1913, secs. 4402, 6301; Herman v. City 
of Omaha, 75 Neb. 489; People v. Assessors of City of 
’ Brooklyn, 111 N. Y. 505, 2 L. R. A. 148; Walden v. Town 
of Whigham, 120 Ga. 646; Smith v. Nashville, 88 Tenn. 
464, 12 S. W. 924,7 L. R. A. 469; Ryan v. City of Louis- 
ville, 183 Ky. 714, 118 S. W. 992. 

In People v. City of Brooklyn, supra, the court held, as 
declared in the syllabus: “It seems that the principle that 
municipal property devoted to public uses is not taxable, 
unless expressly made so by statute, does not depend upon 
the origin of the title, whether acquired by purchase or 
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voluntary grant, or as the product of taxation, nor upon 
the locality of the property, whether situate within or with- 
out the territorial limits of the municipality.” The land- 
ing place of Fulton Ferry in the city of Brooklyn was the 
place under consideration. It had been occupied and used 
as an incident to the ferry franchise for 250 years by the 
city of New York. It was held that it was not taxable. 
in Brooklyn. The fourth syllabus in that case reads: 

“That the city of New York operates the ferry through 

lessees, and derives its revenue from the rental, and not 

from the operation of the ferry by its immediate agents and 

servants, does not make the franchise or the landing tax- 

able.” In the body of the opinion it is said: “We think 

the landing place was not taxable, upon the princip!e that 

property of a municipality acquired and held for govern- 

mental and public uses, and used for public purposes, is 

not a taxable subject, within the purview of tax laws, 

unless specially included. * * * There would be maui-_ 
fest incongruity in subjecting to taxation for public pur- 

poses property dedicated to, or acquired under legislative 

authority for public and governmental use.” 

In Smith v. Nashville, supra, it is ‘said in the syllabus: 
“The fact that the city charged residents within its cor- 
porate limits for water furnished them, and thereby real- 
ized a considerable revenue, in excess of the expenses of 
operating the water-works, which surplus was applied to 
city purposes, does not defeat the implied exemption of 
the water-works from taxation.” Jn the same case it was 
said that a city did not render itself liable for the pay- 
ment of a privilege tax “by reason of the fact that it fur- 
nished water to persons outside its own corporate limits, 
for compensation, who are not shown to have been resi- 
dents of any city, taxing district, or town falling within 
the provisions of said act.” 

In Ryan v. City of Louisville, supra, it is said in the 
syllabus: “The water-works system owned and operated 
by a city for the benefit of its inhabitants is used for public 
or governmental purposes, and is exempt from taxation, 
under constitution, sec. 170, exempting from taxation pub- 
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lic property used for public purposes.” In the same case 
it was held that, where an assessment for taxation would 
create an apparent lien on the water-works of a city, the 
cloud of the title might be removed by an action in equity 
“because the property is exempted from taxation.” 

In Herman v. City of Omaha, supra, in the body of the 
_ opinion, quoting from Trustees of Public Schools v. City 
of Trenton, 30 N. J. Eq. 667: “The immunity of the prop- 
erty of the state, and of its political subdivisions from 
taxation does not result from a want of power in the legis- 
lature to subject such property to taxation. The state 
may, if it sees fit, subject its property, and the property 
owned by its municipal divisions, to taxation, in common 
with other property within its territory. But inasmuch 
as taxation of public property would necessarily involve 
other taxation for the payment of the taxes so laid, and 
thus the public would be taxing itself in order to raise 
money to pay over to itself, the inference of law is that 
the general language of statutes prescribing the property 
which shall be taxable is not applicable to the property 
of the state or its municipalities.” 

We conclude from’ an extended examination of authori- 
ties that the property is not taxable. The judgment of the 
district court is correct, and it is 

AFFIRMED. 

Srep¢wick, J., concurs in the conclusion. - 


Rosg, J., not sitting. 
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Adverse Possession. 


1. 


The use of uninclosed and uncultivated land for grazing pur- 
poses only held not to constitute such adverse and exclusive 
possession as will ripen into title by limitation. Oppv. Smith.. 


Where the owner agreed to sell a site for a schoolhouse, and 
the school district erected a schoolhouse thereon and used it 
for more than 25 years without demand for the nominal price, 
the vendor could not restrain the district from enlarging the 
schoolhouse on the ground that it had no title to the site. 
Hunt v. School District...0.. 0.00 ew eee ees 


Where a person by mistake incloses the land of another and 
claims it as his own to certain fixed boundaries, his actual 
and uninterrupted possession for the statutory period will work 
a disseizin. Zweiner v. Vest ....... cc ccc cece tenes 


In a suit to quiet title, evidence held to establish adverse pos- 
session in defendant. Jowa Railroad Land Co. v. Coulthard... 


The title of the Union Pacific Railroad Company in its right of 
way, being for the public benefit, could hot, prior to June 24, 
1912, be divested either by conveyance or adverse possession. 
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Appeal and Error. See Carriers, 2-4, 6. Constitutionat Law, 
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A verdict so clearly wrong as to induce the belief that it must 
have been found through passion, prejudice or mistake will 
besetaside. Fredericks v. Chicago & N.W. R. Co..........4. 


Where no specific error has been pointed out and no plain 
error appears, judgment will be affirmed. Fairbanks, Morse 
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Rulings on demurrer and motions to pleadings need not be 
challenged by motion for new trial, in order to a review in the 
supreme court. Fairbanks, Morse & Co.v. Austin.......... 


Where there is no bill of exceptions or special findings, the 
only question to be considered is the sffiuciency of the plead- 
ings to sustain the judgment. Kerrv. Adams County........ 
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5. 


10. 


ll. 


12. 


13. 


14. 


15. 


16. 


Where, in an action on a note, the petition states a cause cf ac- 
tion in general terms, an objection after judgment that the 
title of an indorser was not pleaded with sufficient particu- 
larity will not be considered. Johnson v. Larson............ 


Issues tendered by the pleadings, but not determined by the 
trial court nor discussed in the briefs, will not be considered. 
Opp te SMUD Reeves 20535 a ale beets BAe RN ic BEA 


Where no objection was made in the trial court to the form of 
the judgment, an objection that it was rendered against hus- 
band and wife as principals is not reviewable. Whittier v. 
W CMRP S6 oo SchiPc ES, viandia aya tetdite a hike ae saaeas Madi BATA BES wee 


An order affirming a judgment for want of briefs is as con- 
clusive as a judgment on briefs and argument, and a rehearing 
will not be granted unless a plain error appears in the record 
probably requiring areversal. De Boltv. McBrien............ 


Briefs not prepared in accordance with the rules of the supreme 
court will not beconsidered. Kucerav. Hansen............. 


Where a motion to correct a journal entry is treated by the 
court and the parties as a motion to review the evidence and 
modify the decree, it will be so considered on appeal. Occi- 
dental Building & Loan Ass’nv. Adams..... 0.6. ccc eens 


When a motion for a new trial alleges errors of law in a suit 
in equity, the transcript on appeal may be filed within six 
months from the overruling of the motion. Bowers v. Raitt.. 


Misconduct of the jury without the knowledge or consent of 
the parties interested will not require a reversal, unless it 
affected the verdict. Zancanella v. Omaha & C. B. Street R. 


Error in assessing the amount of recovery cannot be urged as 
ground for reversal by the party benefited. Wélhoit v. Steven- 


On appeal in equity the supreme court will try the case de novo 
without reference to the decision of the trial court. Lion 
Bonding & Surety Co. v. Capital Fire Ins. Co........ 00. 


Where the evidence in an equity suit is entirely oral, the find- 
ing of the court is entitled to consideration. First Nat. 
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Where the evidence in a suit in equity is conflicting, the su- 
preme court may consider the weight given the evidence of 
witnesses by the trial court. Occidental Building & Loan 
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17. On appeal in equity, findings based on conflicting oral evi- 
dence, though not binding, will be considered. Potter v. Sor- 
ONSEN is 30 Sa SS OG whe Se Ste GRE A eee nh WAG ERR OES 698 

18. Where the evidence is conflicting, the findings of the trial 
court may be considered in determining the issues on appeal 
inequity. Karbach Realty Co.v. George & Co........-..+... 808 

19. Admission of evidence that plaintiff, in a personal injury suit, 
had a wife and four children, held not prejudicial error, where 
it does not appear that it influenced the jury in arriving 
at the amount of the verdict. Hgner v. Curtis, Towle & 
PGAUNE: Ce. sieisieies sek Ee aes AAR EN Reha eed ee CR Meee 18 

20. Admission of irrelevent evidence, without objection, held not 
ground for reversal. Ralston v. Union P. R. Co........ _ 199 

21. A judgment will not be reversed for error in admission of evi- 
dence not prejudicial to the substantial rights of complainant. 
Gross v. Omaha & C. B. Street R. Co... oo cece 390 

22. A verdict based on conflicting evidence and sustained by the 
trial court will not ordinarily be set aside. Egner v. Curtis, 
Towle Ke POine: CO vias ci cia Be ce Pak Bee VER EN are Raye Magen 18 
Tunberg v. Courtney... occ ccc nee een teen eas 750 

23. A verdict on conflicting evidence will not be disturbed unless 
manifestly wrong. Petsel v. Strenger....... 0. cece cece eee ee 8D 
Johnson 0. Larson. coc c ccc ee esas cece bs ceetesevevevaveee 193. 
Austin v. Diffendaffer...... cc ce cece cence eee nes 747 
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Wilhoit v. Stevenson............ iis WiahenantSaadglane Meat Vabtaand ere 751 

24. A verdict based on conflicting evidence will not be set aside 
if there is sufficient competent evidence to support it. Franklin 
State Bank v. Gettle... 6... cece eee teenies 60: 
Katsura v. Saletopulos...... ccc ce cee teen eae 83 
Bursow 0, Doerr... ccc cc cee cen eens ce ee ene e ee 219: 

Appearance, 


Where a defendant appears specially to object to the jurisdic- 


tion over his person, and in the same motion challenges with- 
out good cause the jurisdiction over the subject matter, it con- 
stitutes a voluntary appearance. Clark v. Bankers Accident 


Assault and Battery. 


1. 


Verdict of $3,990 for assault and battery held not excessive. 
Bursow-0s DOCrr si cesses, hw oie Rss dee ee ie ied wad ea OE OS be 219 


Evidence held to sustain a conviction of assault with intent 
to inflict great bodily injury. Rimby v. State............0 04. 496. 
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Assault and Battery—Concluded. 


3. 


Verdict for defendant, in an action for damages from assault 
held not sustained by the evidence. Nofsinger v. Paup...... 805 


Attachment. 


1. 


oo 


An action is commenced, so far as the right to an attachment 
is concerned, when the petition is filed, and a summons is 
issued thereon with a bona fide intent that it shall be served. 
Johnson y. Larson. 6... cc tne teen naes 193 


The fact that plaintiff obtained a second attachment, and that 
more property was seized under the two writs than was suffi- 
cient to satisfy plaintiff’s claim, was not ground for disso- 
lution of the second attachment. Johnson v. Larson..... 193 


Where a summons in an attachment proceeding was defective 
and an alias summons was issued and served, held that the lien 
was prior to an attachment levied after service of the alias 
summons. Johnsonv. Larson....... 0.00. ce ete eee 193 


Attorney and Client. See Counties anp County Orricers, 5. 


1. Petition for attorney’s contingent fee held not to state a cause 
of action, where it showed that his clients recovered nothing. 
Bryant ve Mosher isiis.cc04 odie ee aN Ahk Ss OR OBI EA PS 555 
2. A contingent fee of one-half of the first $2,000 and one-fourth 
of the remainder collected on a judgment held not unreasonable. 
Miles v. Cheyenne County... 2... ccc cence eens 703 
Banks and Banking. See Conrracts, 1. Insurance, 1. 
Bastardy. 
1. Where the paternity of a bastard child is satisfactorily proved 


to charge the putative father, limitations will not run against 
a claim by the mother for support of the child during the time 
it requiresher care. Kucerav. Hansen..................... 316 


A justice of the peace does not lose jurisdiction in a bastardy 
ease by granting a continuance on defendant’s motion. State 


A defendant in a bastardy case cannot successfully urge want 
of jurisdiction because of his failure to appear at the hear- 
ing on the day to which the case is continued at his own request. 
Slate v. NODONE 3 iccvies Sess dro SMA He oI Se a ee EE Schwa 843 


Neither the defendant nor the surety can contend that the 
recognizance in a bastardy case, conditioned that defendant 
will appear to answer the accusation and abide the court's 
order, is void. Statev. NOron....... 0. ccc eee eee eee 843 


Bills and Notes. See Evipence, 3. Husspanp aNnp Wire. IN- 


JUNCTION, 4. PaRTIEs. 
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1. 


Where the vendee gave a note as part of the price of land pur- 
chased, payment of the entire contract price held a satisfac- 
tion of the debt evidenced by the noie. Farmers & Mer- 
Chanls Bank 05 Te. occ. oie a slekie ee we ER ee wee eee 


Where the vendee gave a note as part of the price, and: the 
payee transferred it to an innocent purchaser, and subsequently 
collected the full contract price of the land from the vendee’s 
agent, he is liable as principal, and the maker of the note is 
liable as surety. Farmers & Merchants Bank v. Tate......... 


Where, in an action on a note by an indorsee, the defense in- 
terposed is fraud in its inception, the burden is on plaintiff 
to prove that he isa bona fide holder. Feople’s Trust & Savings 
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In an action by an indorsee against the maker of a note, a 
general denial puts in issue the allegation that the note was 
indorsed before maturity, and evidence that the note bore no 
indorsement when due is receivable as matter of defense. 
People’s Trust & Savings Bank v. Rork........ 00.00. 


Boundaries. 


Where a boundary stream suddenly forms a new bed, such change 


does not change the boundary. Jowa Railroad Land Co. v. 
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Carriers. See Raitroaps, 1-3. StTaTE Ratbway ComMIssIon. 


1. Under the constitutional amendment (Const., art. V,sec. 19a) 


and sec. 6107, Rev. St. 1913, enacted pursuant thereto, it is 
the duty of the state railway commission to regulate rates and 
service, and exercise general control of common carriers. Her- 
polsheimer Co. v. Lincoln Traction Co......... 060 cee eee eee 


An order of the state railway commission denying a carrier’s 
request that it approve a supplemental freight tariff which elim- 
inated from the tariff providing switching charges the names 
of certain parties located on its track held not erroneous. Chi- 
cago, R. I. & P. R. Co. v. Nebraska State Railway Commis- 


Evidence that rates for shipments to a particular point are 
higher than rates between the initial points and two other 
points will not support an order of the state railway commis- 
sion reducing the rates, where it is neither alleged nor proved 
that the rates complained of are unreasonable, unjust, or dis- 
criminatory. Byington v. Chicago, R.1.& P. R. Co.......... 


Where, in an action for injuries to live stock in transit, there 
was evidence that the injuries could not have been occasioned 
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or 


by the inherent vice of the animals, but must have been sus- 
tained by delay and want of proper care, held not error to 
refuse to direct a verdict for defendant. Ralston v. Union 
BTC wiih ite te ort we veneers ies lss Ries Se tere i hs ae 


Where a shipper of live stock does not agree to furnish a eare- 
taker, and some of the animals die or are injured for want of 
proper care in transit, the carrier is liable. Ralston v. Union 


Where, in an action for injuries to live stock in transit, the 
carrier defended on the ground that the animals when re- 
ceived were unfit for shipment, held not error to instruct that 
the burden was on defendant to establish such defense. Rals- 
tony. Union. Pe Bi -COsice nee cn ea bese 8 ie ERs 


Notice to the conductor that a passenger is attempting to get 
off a street car at an unusual place is requisite to a right of 
recovery for injuries caused by starting the car. Lang v. 
Omaha & C. B. Street BR. CO... ce cee nnn ae 


Chattel Mortgages. 


Evidence in foreclosure suit held to sustain findings. First Nat. 
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Compromise and Settlement. 


1. 


2. 


Where the owner of a farm agreed in settlement of a suit to 
turn over certain personalty and to rent his farm to plaintiff, 
and to pay plaintiff $2,000 when he should sell the farm, and 
he thereafter repudiated the agreement, held that the cash 
consideration became dueatonce. Voightv. Voight......... 


Evidence, in an action for money due on a compromise, held to 
sustain verdict for plaintiff. Voight v. Votght............... 


Constitutional Law. See Counties aND County Orricers, 3. 


1. 


Drains, 16, 17. Statutes, 5. 


The drainage act (laws 1905, ch. 161), requiring a judicial de- 
termination of facts as a condition precedent to the creation of 
a drainage district, held not void as special legislation. Drain- 
age District v. Chicago, B. & Q. B. Co... eee 


Sec. 12, ch. 161, laws 1905, authorizing condemnation of land 
for drains, held not void as authorizing the taking of property 
without due compensation, though it allows two years after 
filing the appraiser’s report within which to appropriate the 
lands appraised. Drainage District v. Chicago, B. 2% . RK. Co... 


The drainage act held not void as denying the equal protec- 
tion of the law, nor as denying due process of law. Drainage 
District v. Chicago, B. & GQ. Be. Core. ccc eee n te eeas 
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4. 


10. 


11. 


12. 


13. 


Sec. 36, ch. 161, laws 1905, relative to enjoining the collection 
of drainage district assessments, held, even if void, not to 
render the entire act void. Drainage District v. Chicago, B. & 


The drainage act (laws 1905, ch. 161) held not void as confer- 
ring public functions on private corporations. Drainage Dis- 
trict ». Chicago, B. & YU. R. Co... ccc cece ees 


The drainage act held not void as conferring public functions 
upon private corporations. Drainage District v. Chicago, 


The ‘‘Albert Law” (Rev. St. 1913, secs. 8775-8782), providing 
for abatement of use of premises for immoral purposes, heid 
constitutional, except sec. 8782. State v. Fanning............ 


Sec. 8782, Rev. St. 1913, providing for the assessment of a tax of 
$300 against property used for immoral purposes and against 
the persons maintaining the nuisance, and for the payment of 
a portion of the tax to the attorney prosecuting the action, 
held violative of sec. 1, art. IX, and sec. 5, art. VIII, of the 
constitution. Siatev. Panning.... 00.0.0 6c eee eee 


The constitution as amended must be construed as a whole, 
and the scope of amendments are limited by former provisions 
only as the pfain meaning of the whole instrument requires. 
Hooper Tetephone Co. v. Nebraska Telephone Coa.............. 


Ch. 79, laws 1913, requiring physical connection of telephone 
systems, is not unconstitutional as taking private property 
without due process of law. Hooper Telephone Co. v. Nebraska 
Telephone Co... ...0. ccc ce eee es 


Ch. 94, laws 1911, providing for appeal to the supreme court 
from decisions of the state railway commission, confers appel- 
late jurisdiction on the court, within sec. 2, art. VI of the con- 
stitution, and is not unconstitutional as an attempt to confer 
legislative powers on the court: Hooper Telephone Co. »v. 
Nebraska Telephone Co..... 0.0... ccc cece teens 


To invalidate an act as a delegation of legislative power to 
administrative officers, it must clearly appear that the power 
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‘ its delegation is not warranted by the constitution. State v. 
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The Insurance Code (laws 1913, ch. 154) held not invalid be- 
cause of the invalidity of portions of two sections, where it 
does not appear that the defective portions constituted the 
inducement to the passage of the act, and where the objec- 
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14, 


15. 


16. 


17. 


18. 


tionable parts may be be eliminated and leave an enforceable 
law which expresses the legislative will. Statev. Howard...... 


Secs. 147-149, ch. 154, laws 1913, authorizing the insurance 
board to establish maximum rates of premium for surety and 
fidelity companies, held not void as taking property without 
due process of law, or as being an unlawful delegation of legisla- 
tive power. State v. Howard... 2.0... cece cee eee 


Authority to make rules and regulations to carry out an express 
legislative purpose is not an exclusively legislative power, and 
may be delegated. State v. Howard.......... 00. e cece aee 


Tn an action by a public official and member of the insurance 
board, the court will not anticipate, for the purpose of de- 
claring a law unconstitutional, that future acts of the board 
will infringe on the rights of others, or deprive persons of 
property without due process of law. State v. Howard...... 


The duties of the insurance board under secs. 100, 138, ch. 154, 
laws 1913, relative to preparing a form of fire insurance pol- 
icy, being ministerial or administrative, and not legislative, 
the sections are not an unconstitutional delegation of legis- 
lative power. State v. Howard.......... cc cece ce ee eee 


That portion of sec. 100, ch. 154, laws 1913, which provides that 
the New York form of fire insurance policy shall be used as it 
‘may be hereafter constituted,” isinvalid. Stalev. Howard.. 


Contracts. 


1. 


“Where the cashier of a bank made a loan to the managing agent 


of an insurance company with knowledge that the credit was 
for the purpose of imposing on the state insurance department, 
held that neither the insurance company nor the company 
which bonded the agent and sought to be subrogated to the 
rights of the bank had a cause of action against the bank. 
Lion Bonding & Surety Co. v. Capital Fire Ins. Co........... 


Evidence held to show a contract of employment and profit 
sharing, and not a partnership. Donahue v. Lanighen...... 


Where a physician, acting for the master, takes an injured 
employee to a hospital, the master cannot terminate his lia- 
bility to the hospital by merely giving notice that he would 
not be responsible for care and treatment ‘from now on.” 
Omaha General Hospital v. Strehlow...... 0-0 cee ees 


Evidence, in a suit to reform a written contract for the sale 
of real estate, held to sustain decree for plaintiff. Polter 
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Contracts— Concluded. 


5 


6. 


A construction placed on an ambiguous contract by the parties 
will generally be adopted by the courts. Wélhoit v. Stevenson.. 751 


A party to a contract, by ratifying it, waives the failure of 
the other party to sign it. Serhant v. Gooch Milling & 
‘PlevGlor COsees isi cn tea ae ie dee hed eae eke 754 


Corporations. 


1. 


10. 


The state may impose such conditions as it sees fit on foreign 
corporations seeking to do business in the state. State v. 
FROUWOTG casio ose gk Hin tes Stk sais Se eco ale ee eM ive Dee aaa EE 278 


Proceedings against stockholders of an insolvent corporation 
to recover the full amount for which each is liable must be by 
an action at law and trial by jury. Dickinson. Kline........ 4385 


Where, in proceedings against stockholders of an insolvent 
corporation, the amount for which each is liable is unknown, 
the suit must bein equity. Dickinsonv. Kline............... 435 


A suit in equity to enforce the liability of stockholders of 
an insolvent corporation may be brought in the county of the 
principal place of business of the corporation, and summons 
may issue to other counties where other necessary defendants 
eanbeserved. Dickinsonv. Kline..........000 000 eee ee ee ABS 


In a suit for the appointment of a receiver and to wind up 
the affairs of an insolvent corporation, a decree against stock- 
holders for contribution is not final, nor is a decree allowing 
a claim against the corporation final as to equities between 
such creditor and a stockholder who has paid in full his subserip- 
tion forstock. Dickinson». Kline..... 00... ccc eee 435 


Where, in a suit to wind up the affairs of an insolvent cor- 
poration, the nature of claims of creditors appears, and it al- 
so appears that there are stockholders who ought not to contrib- 
ute to such claims, all persons interested should be made par- 
ties and the equities determined. Dickinsonv. Kline......... 485 


A general subscription for corporate stock includes payment 
therefor at par. Dickinsonv. Kline...... 2. cc ccc eee 435 


Stockholders in a corporation are not liable beyond the amount 
of their subscription. Dickinsonv. Kling......... 06.00.00 ee 435 


Creditors of an insolvent corporation have no claim against 
stockholders who have paid the agreed price of their stock un- 
til corporate property is exhausted. Dickinson v. Kline....... 435 


Under sec. 4, art. XIb of the constitution, creditors of a corpo- 
ration can insist that subscribers for stock shall make good 
their subseriptions. Dickinsonv. Kline.... 0.0... ccc eens 435 
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Corporations—Concluded. 


11. 


12. 


13. 


14. 


An agreement that payment in full for stock shall not be re- 
quired is a fraud on subsequent creditors who deal with the 
corporation on the faith of the capital stock being fully paid, 
and such creditors can compel full payment for the stock, if 
required to satisfy theirclaims. Dickinsonv. Kline.......... 


Stockholders who have misled bona fide creditors of a corpo- 
ration become liable to such creditors for the par value of 
their stock. Dickinson». Kline... 0.0... eee 


Evidence, in a suit to enforce the liability of stockholders, 
held to show that none of the creditors whose claims were con- 
tested was a bona fide creditor without notice of the equities 
of the defendant stockholders. Dickinson v. Kline........... 


Where the legislature has refused to include certain classes of 
public service corporations in a physical valuation statute, 
the courts will not include them therein by construction. 
State v. Omaha & C. B. Street R. Co... ccc eee 


Ch. 107, laws 1909, provides for physicai vaiuation of certain 
named classes of public service corpycations, and no other 
class is subject to its provisions State v. Omaha & C. B. 

Direct Bi COs cco Foss cts nae bah aerate cd ap LAR ek, Dene 5 BY 


Counties and County Cfficers. See Fees. Pieapine, 2. Suer- 


FFs. Starutis, 5. 


Under svc. 42, ch. 28, Comp. St. 1907, a county board in a 
county having over 18,000 and less than 25,000 inhabitants can- 
not allow the county clerk, as compensation for himself and 
assistants, any sum in excess of fees collected. Mizen »v. 
Adams Counly cscs ss t0 igre Gea bead LE eee as 


Under ch. 46, laws 1905, county commissioners of counties 
having a population of more than 150,000 hold office for four 
years and until their successors are elected and qualified. Best 
8: Moorhead so: cei ics db esse ences oad BR eA Rd ew a Besta 


Ch. 46, laws 1905, held valid, and to fix the term of county 
commissioners at four years. Bestv. Moorhead.............. 


A county board: should allow reasonable compensation to the 


‘sheriff for feeding prisoners. McShane v. Douglas County.... 


A contract between an attorney and county commissioners for 
a contingent fee for collection of a dormant judgment is en- 
forceable. Miles v. Cheyenne County.......... 00.0. cece eens 


Courts. See Inroxrcatine Liquors, 2. 


Ch. 94, laws 1911, held to confer on the supreme court jurisdic- 
tion “‘to reverse, vacate or modify’? judgments of the state 
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Courts—Concluded. 


railway commission, and not to retry the case. Hooper 
Telephone Co.v. Nebraska Telephone Co............0.00005 


Criminal Law. See AssauLT aNp BattEery, 2. Homicipe. Puyr- 


10. 


SICIANS AND Surcrons, 2-4. RapE. 


Where accused is arraigned and waives examination, there isa 
sufficient compliance with law requiring a preliminary ex- 
amination. Clawson v. State...... 0... cece eee ee 


Where the evidence is sufficient to sustain a verdict of guilty, 
the verdictis final. Clawsonv. State... oc. ccc cece 


Expert evidence as to the manner in which a wound was in- 
flicted held admissible, though the element of science involved 
was slight. Clawson». State... 0.6... ee cece ene ee 


It is not error to mark instructions as given at the request 
ofaceused. -Clawsonv. State...... 0. cee ccc ce eens 


The giving of an instruction that defendant could be found 
guilty of the crime of assault with intent to commit rape held 
not prejudicial, though there was no evidence of assault ex- 
cept the evidence of the complete crime of rape. Dawson v. 


In a prosecution for rape, an instruction describing the girl 
as ‘‘the prosecutrix,” though her father made the complaint, 
held not prejudicial. Dawson». State............. eaaiaetake sitine 


A violation of the rules governing the impeachment of witness- 
es by proof of prior inconsistent statements is ground for 
reversal. Dawson». State.............04¢ a leah a MeN nok a pt deca ta 


Accused cannot complain of the improper introduction of evi- 
dence in which he joined or which he encouraged. Dawson v. 


Discharge of accused by a magistrate without recognizing him 
to appear at the succeeding term in compliance with sec. 9121, 
Rev. St. 1913, will not justify a plea of former jeopardy. 
160k Vs Slales ais bes cays ack behets aint ea hada eae} 


In a prosecution for obtaining money by false pretenses under 
sec. 8874, Rev. St. 1913, it is not necessary to prove that the 
person defrauded intended to pass title in the money to defend- 
ant. Steck’ vo. Stale.cs ie icc chats ting 8 Go eee s we ee ea 


Damages. See AssaULT AND Batrery, 1. Maticious Prossecu- 


1. 


TION. 


Verdict of $5,000 for wrongful death due to intoxication held 
not excessive. Roachv. Wolff... ccc ccc ee ee eee eee 
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Damages—Concluded. 


2. 


Verdict of $8,000 for injuries to a leg held not excessive. O'Dell 
osmtewart: he: CO sek elev i x4 8 ER Ee Sh eh ea Se oe aCe 


. The Carlisle table of mortality held properly admitted in evi- 


dence, where there was evidence that the injury was permanent. 
O'Dell 9. Stewart do CO. c.cc ck cu cae seb eee eee aeaa teks oe 


Evidence held sufficient to require the submission of the ques- 
tion whether plaintiff’s injuries were permanent. O’ Dell v. 
SUE WATE: EE COs 5.0 ig eh 8 Cte BR aa a Cs 28 


Where the evidence establishes without contradiction that 
plaintiff's injuries are permanent, an instruction that plaintiff, 
if entitled to recover, should be compensated for such pro- 
spective suffering and loss of health as he will sustain by 
reason of his injuries, held not erroneous. Bower v. Chicago 


Verdict for $11,500 for loss of an eye held not excessive. Bower 
v. Chicago & N.W. RB. Co... ce een eens 


Damages in the sum of $9,000 for causing the death of a healthy 
man 27 years old, who was earning over $100 a month, with 
prospect of promotion, held not excessive. Meck v. Nebraska 
Telephone: CO sara cicsreci ls iis pi5 lh bet acer ae eee cated ine Qatar’ 


In determining damages for loss of earning capacity, a mere 
fitful or temporary mental disorder will not be presumed to 
continue... Broz v. Omaha Maternity & General Hospital 


Death. 


1. 


The death of an absent person may be presumed in less than 
seven years from the date of the last intelligence of him, 
from facts other than those showing his exposure to danger 
which probably resulted in his death. Coe v. National Coun- 
ctl of KB be Of Sevec 058 ee 8 SURE a SEE Ngee Dos 


Evidence of character, habits, and domestic relations, making 
abandonment of home improbable, may raise a presumption 
from which the death of one absent may be inferred without 
regard to the duration of such absence. Coe v. National Council 
Of KC Le Of Sie yas spe tek 5 Ba ea ae eb Ril otras, Siete ard 6 Bee 


Deeds. See Jup@mMenr, 3. 


1. 


2. 


An instrument construed, and held to convey all the grantor’s 
interest in certain land devised to him by his father’s will, 
including aright of survivorship. Trudeauv. Fischer......... 


Where the purchaser of a life estate received a quitclaim deed 
which failed to recite such interest, he did not acquire a greater 
interest than the grantor had. Kingv. Boeticher............. 
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Deeds—Concluded. 


3. A covenant broken at the time of the conveyance is personal, 
and confers no right of action on subsequent purchasers. 
Bryant tM oshers2 38s Soo nada ne wa hehe See ees 


4. A covenant that the grantors are lawfully seized of the prem- 
ises free from incumbrances, if untrue, is broken when made, 
and a right of action thereon at once accrues. Bryant v. Mo- 


Divorce. 


1. Evidence held to sustain decree granting plaintiff a divorce. 
BUEN CODE VCR CC ie isi5 5 nsec b cg Sa Rae eR NS eo btn ccs ee 


2. Decree awarding the wife one-half of property accumulated by 
the joint efforts of husband and wife held proper. Pierce v. 
PVC CB sia ci boo ASE GMOS aN Wee Na A ales ARI Cee 6.0 wi ce aes . 


Drains. See ConstirutTionaL Law, 1-6. 
1. Sec. 19, ch. 161, laws 1905, held to authorize supervisors of a 


drainage district to assess a railroad company for special 
benefits accruing from a drainage improvement. Drainage 
District v. Chicago, B. & Q. BR. CO... cc cnc ewer nes 


2. Ch. 161, laws 1905, held not to authorize the inclusion of a 
railroad company’s right of way in a drainage district. Drain- 
age District v. Chicago, B. & Q. BR. C0... 6 ee cece eee ee 


3: Railroad company held entitled to set off cost of ditches appro- 
priated by a drainage district against special benefits. Drain- 


age District v. Chicago, B. & Q. BR. Co... eee ee eee ee 
4. Secs. 7640, 7646, Rev. St. 1913, providing for service by publi- 
cation, held not to apply to proceedings before the supervisors 
of a drainage district to determine benefits to lands within the 
district. Richardson County v. Drainage District............. 


5. Publication of notice of the meeting for apportionment of ben- 
etits in a drainage district held sufficient if published in a 
weekly paper one week before the meeting. White v. Papil- 
lion Drainage District... 0.0.60 cc eee te eens 


6. Where the affidavit to prove publication of notice of appor- 
tionment of drainage benefits was not filed within six months 
after publication, proof of publication may be supplied by 
oral evidence. Whitev. Papillion Drainage District........... 


7. A drainage district is a local, administrative, political ¢or- 
poration. White v. Papillion Drainage District.............. 


8. Drainage district assessments are not void because lands which 
are found not to be benefited are omitted from the assessment. 
White v. Papillion Drainage District... 0.0... cece ee ee ee ee 
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Drains—Concluded. 


9. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


Errors in making the apportionment of benefits in a drainage 
district may be corrected on appeal. White v. Fapillion Drain- 
AGE DISET oss voce 5 S0 arose eed Sy Ce 8 et Ne Sed aeh Ba tha ME 


In a suit to enjoin collection of a drainage assessment, mere 
irregularities in the findings of the board in determining the 
benefits will not be considered. Whiie v. Papillion Drainage 
DUST CE sie sed diye ewe GM Bist ea Ria ene we Bs ial PAGE Be Sie 


In a suit to enjoin collection of a drainage district assessment 
the court, on cross-petition of the defendant district, may de- 
cree foreclosure of the tax lien without a prior administrative 
sale, if the land has been once offered for sale, and not sold for 
want of bidders. Whitev. Papillion Drainage District......... 


In a suit to enjoin collection of an assessment, landowners 
who participated in the organization of a drainage district 
are estopped to urge that the district contains two separate 
watersheds. Whitev. Papillion Drainage District............ 


The authority of directors of a drainage district to apportion 
benefits and make assessments cannot be questioned after levy 
of the assessments on the ground that the record does not state 
that the county board formally found that the improvement 
would benefit the public. White v. Papillion Drainage District. 


Where the detailed plans and estimates of a drainage district 
are insufficient, they should be corrected on hearing of appor- 
tionment of benefits. White v. Papillion Drainage District.. 


Apportionment of benefits in a drainage district may be made 
after commencement of the work and after the contract for the 
work has been let. White v. Papillion Drainage District...... 


The drainage act (laws 1907, ch. 153) held not unconstitutional 
as not providing for a hearing upon the apportionment of 
benefits and assessments. White v. Papillion Drainage 
DUSUTUCE 62 Se Ae Na CARBS RE BRR Ih Es CR AD ek So taie Spake 


Ch. 153, laws 1907, held not unconstitutional because it gives 
directors of a drainage district jurisdiction to apportion 
benefits and levy assessments. White v. Papillion Drainage 
DASUTIOR os ose Bho ee BAS OSE oe ab ie hae Oa eed BS eee 


Elections. See Srarutes, 1-4. 


1. 


Registration officers in cities covered by ch. 36, laws 1913, 
act ministerially in registering voters under sec. 12a. State 
Ce MOOrhad cis ooeaedisd eo eee Reid Deno ae whence eee 


Registration officers in cities referred to in ch. 36, laws 1913, 
are concluded by the answers of an applicant for registration, 
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Ejections—Concluded. 


and the record to be made under subd. 10, sec. 12a, is to be de- 
termined by two of the supervisors of registration from the an- 
swer of the applicant to subd. 7 and the evidence presented by 
him in answer to subds. 8and9. Statev. Moorhead........... 


3. The acts of the election commissioner under the last para- 
graph of sec. 10, and sec. 13, ch. 36, laws 1913, are bine ea 
cialin character. State». Moorhead... scene Hates 


4. Where an election commissioner enters the word + “chaliente® 
opposite the name of a voter on the registration register, as 
provided by sec. 10, ch. 36, laws 1913, the proof requisite to 
have the challenge withdrawn is the verified affidavit speci- 
fied by sec. 10; the voter not being required to produce his natu- 
ralization papers nor a certified copy of the record of the court 
in which he was naturalized. Statev. Moorhead.............- 


Eminent Domain. See ConstirutTionaL Law, 2. 
fquity. See Corporations, 3,4. Sprciric PERFORMANCE. . 


Courts of equity in cases of concurrent jurisdiction usually 
consider themselves bound by the statutes of limitations which 
govern courts of lawinlikecases. Orcuttv. McGinley........ 


Estoppel. See Drains, 12. Insurance, 26. Mecnanics’ Liens, 3. 


Evidence. See Bitts ann Notes, 3, 4. Carrimrs, 3, 4, 6. CRIM- 
wwaL Law. Damages, 3-5, 8. Drains, 6. INSURANCE. 
Master AND Szervant, 7. MunicipaL Corporations, 4. 
Rarz. Tria, 6, 7. VeNDoR aND Purcuasser, 8. Wirt- 
NESSES. 


1. In an action for personal injuries, an admission of Hability 
by defendant’s general manager or duly authorized agent held 
admissible against defendant. Kgner v. Curtis, Towle & 


2. Evidence that defendant’s general manager or duly authorized 
agent placed defendant’s refusal to compensate plaintiff for 
injuries solely on the ground that defendant was insured, held 
proper to be submitted to the jury under suitable instructions. 
Egner v. Curtis, Towle & Paine Co... 06. ccc cece ee wees 


3. In an action against indorsers of a note, parol evidence held 
admissible to show want of consideration and that the note 
was given solely for convenience. Franklin State Bank v. 
Ge nae alae inet OA AGM Roi, Pidh Sig ah OS BhO nei gE ae wala, SI 


4, It is not erroneous to exclude opinion evidence as to ultimate 
facts which are for the jury. «ross ». Omaha & C. &. Street 
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Evidence—Concluded. 


5. 


10. 


11. 


12, 


13. 


Where the sum expressed as the consideration in a contract for 
the sale of real estate is not a promise to pay, the true facts 
may be proved by parol, and also as to acknowledgment of re- 
ceipt of the consideration. Wellsv. Aufrecht.............05. 402 


Judicial notice will be taken of the fact that the “Black Hills” 
are in South Dakota, and that the western terminus of the main 
line of the Chicago & Northwestern Railway Company, run- 
ning from Omaha northwest through Long Pine, Nebraska, is 
in the Black Hills. Bower v. Chicago & N.W. R. Co........ 419 


Judicial notice will be taken of the fact that certain cities 


_ and villages are within this state. Bartling v. Wait.......... 532 


Proof of good health is not requisite to the admissibility of 
mortality tables as evidence. Broz v. Omaha Maternity’ & 
General Hospital Ass'n... cee cent ee ee ee eee, G48 


Though proof of ill health or hazardous employment may im- 
pair the effect of mortality tables as evidence, it does not ren- 
der them inadmissible. Broz v. Omaha Maternity & General 
Haspilal Ass ris cia iiie 850 55 bP sg he RoE Ss Baa gee heed 648 


In an action against a hospital for death of a patient, certain 
statements held admissible to prove negligence of the hospital. 
Broz v. Omaha Maternity & General Hospital Ass’n.......... 648 


Mortality tables are not conclusive as evidence tending to 
show expectancy of life. Brozv. Omaha Maternity & General 
TOS Dial ASS 1: oie cig eer eins aie a ise eA Pe ae eek ie bee 648 


Mortality tables are competent evidence to aid in determining 
the probable duration of life. Broz v. Omaha Maternity & 
General Hospital Assn... ee teres 648 


The records and by-laws of a fraternal beneficial association 
must be proved in the same manner as those of other private 
corporations. Yondav. Royal Neighbors of America......... 730 


Exceptions, Bill of. 


1. 


2. 


3. 


Affidavits in support of motion for new trial will not be con- 
sidered on appeal when not preserved in the bill of exceptions. 
BOGCh 1. WOU 25 5 e558 ileal BS aS ie Pa ha ee 43 


Affidavits used in district court on the hearing of a motion 
will not be considered if not preserved in a bill of exceptions. 
Wrytoski v. Ktolbassa... 6. cc ce ee eee teens 173 


Affidavits to show misconduct of counsel must be included in 
the bill of exceptions to be available on appeal. Bursow »v. 
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Execution. 


Where property seized under execution is claimed as exempt and 
released, it is relieved from the lien of the execution. France 
Ue Barking cai seach otras led aA oe ot A Ee ah eS OOO 


Exemptions. See Execution. RepLevIN, 2. TaxaTIon, 9. 


Nonresidents are not entitled to the exemption of personal 
property provided for in sec. 521 of the code. Woolfson v. 
DM COG ie v5.5. vibe oy soa te dalle, ba Roald LATS E Wiel eiaie Redden 528 


False Pretenses. See Craiminau Law, 10. 
Fees. 


1. A compromise between a clerk of the district court and the 
' county board respecting fees unlawfully retained is void. 
Douglas County v. Broadwell... 0.0.06 ccc eee 682 


2. A clerk of the district court must account for fees received 
as a member of the board of commissioners of insanity. Doug- 
las County v. Broadwell... 6. 0c cee ete eens 682 


Fraud. See VENDOR AND PurcHaseEr, 10-12. 


To sustain an action for fraud and deceit, plaintiff must plead 
and prove actual damage. Kuperv. Snethen............0.4. 34 


Fraudulent Conveyances. 


Where a father knows that a gift of land to a son will inure 
to the benefit of his creditors, he may lawfully convey to his 
son’s wife, and the wife takes the title free from the liens of 
judgments against her husband. Wellsv. Kindler............ 233 


Guaranty. 


Where defendants orally directed plaintiff to furnish H. with 
merchandise and to present, monthly, written orders from H., 
held that the direction to present written orders was a condi- 
tion precedent, and that defendants were not liable for goods 
furnished in excess of such orders. Wells v. Garrison.......... 301 


Highways. See Insuncmrion, 3. 


Evidence held insufficient to prove a dedication of a strip of land 
fora public highway. Nelsonv. Reich........ 0.00. ca ee eee 486 


Homestead. 


1. A homestead may be claimed in lands held in joint tenancy or 
tenancy incommon. Doman». Fenton.........00 0.00 cc aes 94 


2. The ownership of an occupying claimant need not be of an es- 
tate in fee simple, but the owner of an equitable title, oceupy- 
ing under a contract of purchase, may claim the homestead 
exemption. Doman. Fenton..... 0... ccc cece cc ee rene eens 94 
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Homestead—-Concluded. 


3. Where the evidence showed that premises had been occupied as 
a homestead, the burden was on the execution creditor to show 
both removal therefrom and intentional abandonment. Doman 
Ds PON «oa. ccaserecd odin Lik aA alae Ria ee OWN Rea a 4 Ea Roe were 


Homicide. 


1. Evidence held to sustain a conviction of murder in the second 
degree. Clawsonv. Stale... 6... ec ce nee 


2. In a prosecution for murder in the first degree, the questions 
of premeditation and deliberation were for the jury, but, where 
they found aceused guilty of murder in the second degree, refus- 
al to instruct on those questions was harmless error. Clawson 
WSSU Chola G0 es ea ae Based apn SL ROTA Meee este Sa 


3. A sentence of 15 years’ imprisonment for murder in the second 
degree held not excessive. Clawson v. Slale........ 0... ee es 


Hospitals. See Conrracts, 3. Evipencr, 10. Prysictans aNnpb 
Surceons, 1. 


1. A hospital conducted for private gain is liable to patients 
for the negligence of its employees. Wetzel v. Omaha Mater- 
nity & General Hospital Ass'n... 0.6 ec cee eens 


2. A hospital conducted for private gain is liable for the tort 
: of a servant while acting within the scope of his employment. 
Weitzel v. Omaha Maternity & General Hospital Ass’n 


A hospital conducted for private gain is under an implied obli- 
gation that a patient shall receive such reasonable care as 
his condition, if known, may require. Wetzel v. Omaha Mater- 


i) 


nily & General Hospital Ass’n..... 0. eee cee eae ; 


Brozv. Omaha Maternity & General Hospital Ass’n............ 


4, A hospital conducted for private gain is liable to a patient 
for the negligence of nurses while acting within the scope of 
their employment. Broz v. Omaha Maternity & General tos- 
PUG ASE Ns cee nia RAs Ee oe Gee aA Come ge alee BAER ES 


5. In an action against a hospital, conducted for private gain, 
for death of a delirious patient from jumping from an unguarded 
window in absence of an attendant, held that the question of 
negligence was for the jury. Wetzel v. Omaha Maternity & 
General Hospital A8s’n...- 6. ec ee eee ee ee ees 


6. Whether a hospital was negligent in allowing a patient suffer- 
ing from a mental disorder access, without an attendant, to 
@ room where poison was kept, held a question for the jury. 
Broz v. Omaha Maternity & General Hospital Ass’n............ 


94 


499 


499 


499 


648 


636 


648 


96 Nes] INDEX. .. 893 


Husband and Wife. See WITNESSEs, 2. 


1. Wether a note executed jointly by husband and wife was ex- 
ecuted by the wife with reference to her separate property, or 
business, or upon the faith and credit thereof, and with intent 
to bind her separate- estate, is a question of fact for the jury. 
Whittier v. Wenner..... 0. ccc ene teens 228 


2. Where a creditor of the husband remits accumulated interest 
on condition that both husband and wife join in a note for 
the principal, the note is a new contract by the hushand and 
wife jointly as principals on a sufficient consideration. Whii- : 
ber 0. Ween ner cg. se hence ies ede Ow Bre We Wee a Bcd ww Da 228 


Injunction. See Manpamus. Street Rartways, 2. Waters, 1, 2. 


1.. Notwithstanding sec. 7793, Rev. St. 1913, a judge of the dis- 
trict court may allow a temporary injunction in a proper case. 
State v. Grimes... ce eee te tn teens 719 


2. A temporary injunction which transfers possession of realty 
from one litigant to another should not be allowed. State 
DEGTIMES sarees oh es Paw tre Ae wees Se Eh e Se hes ae ead 719 


3. Evidence, in a suit to enjoin a road district overseer from 
destroying plaintiff’s fence, held insufficient to sustain de- 
ereefor defendant. Nelsonv. Reick................00000.4- 486 


4. A suit to enjoin delivery of notes given in part payment of 
property may be brought in the county where the notes are 
held in escrow, and summons be issued to another county. 
Bushee:v.Leuer. sstioreied eve e hia eed ob Sie Pe eS WO ard wee 736 


Insurance. See ConstTituTionaL Law, 13-18. Contracts, 1. 
Evipence, 13. Trusts, 4. 


1. Where an insurance company’s managing agent applied to a 
bank for a loan to his company, and placed the money to the 
company’s credit with the bank, and the company had notice 
thereof, evidence that the note was signed by the agent individ- 
ually held insufficient to overcome the uncontradicted evidence 
of the cashier that the loan was made to the company solely on 
its credit. Lion Bonding & Surety Company v. Capital Fire 
TNSS COS i hctse Oe As Sore Hi EPR ee he AE Rae UT 51 


2. Evidence that the managing agent of an insurance company 
bought school warrants with the company’s funds held in- 
sufficient to prove conversion of the funds, in absence of evi- 
dence that the company’s directors were ignorant of such pur- 
chase or objected thereto. Lion Bonding & Surety Co. »v. 
Capital Fire Ins. Co... 2. ce ee ce nee ene ence 51 


3. Evidence held to sustain finding that death was caused by ex- 
ternal bodily injury, as contemplated by the indemnity clause 
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10. 


11. 


12, 


in the benefit certificate and constitution of defendant asso- 
ciation. Moon v. Order of United Commercial Travelers....... 


That assured’s physical condition may have more readily per- 
mitted the rupture of an artery when he fell, held not to pre- 
clude recovery on his accident insurance certificate, where 
the fall was the proximate cause of death, and it was not shown 
that death would have ensued at the time it did but for the ac- 
cident. Moonv. Order of United Commercial Travelers........ 


Evidence that the age of assured may have caused hardening of 
the arteries, tending to a rupture of the heart in case of acci- 
dent, held not to preclude recovery on an accident insurance 


- certificate, on the ground that the accident was not the prox- 


imate cause of death. Moon v. Order of United Commercial 
TPOVCLONS e525 iid. apeseiBiic a vase inias astnecbes hoe cabin A Ba, BAR MEER clade hloead 


Where, in an action on an accident insurance certiticate, the 
evidence was conflicting as to the cause of death, a finding 
that a fall was the proximate cause will not be disturbed. Moon 
v. Order of United Commercial Travelers..... 0.0.0... 0000 e eee 


A provision in an automobile indemnity policy that the as- 
sured shall give immediate written notice of an accident is a rea- 
sonable requirement, but the word “immediate” is to be reason- 
ably construed in connection with the circumstances. Chapin 
v. Ocean Accident & Guarantee Corporation..........-....04. 


A provision for notice of accidental injury in an automobile 
indemnity policy only requires notice of such accidents as 
result in bodily injuries. Chapin v. Ocean Accident & Guar- 
Antee Corporation...... ccc ccc ce eee ete eee eee ne 


Where no bodily injury is apparent at the time of an automo- 
bile accident, and there is no ground for belief that a claim 
for damages against the owner will arise, he is not required 
to give assurer notice until subsequent facts suggest that a 
liability to the injured person might arise. Chapin v. Ocean 
Accident & Guarantee Corporation......0. 000 ccc uc ce ce ec eens 


The word ‘“‘accident,” as used in an automobile indemnity poli- 
cy, construed. Chapin v. Ocean Accident & Guarantee Corpo- 
TOMO Main i-a S679 a olban E srsiyeie ane caydyace Heals 24: Ped. wade ae a Se pieee A 


By sec. 100, ch. 154, laws 1913, the insurance board is directed 
to adopt the New York form of fire insurance policy as the 
basis of the form which they are directed to prepare. State 
Os, HOwWOrd oi on esis Osteen leigh ketene hee WS, & wee ero eas 


One insured by a mutual benefit society can change the bene- 
ficiary without his consent, provided the new beneficiary is 
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13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


2l. 


22. 


one who, by the laws of the order, may be made a beneficiary. 
Bahr te Hardy soos 55 ie oes ae Re he a ROS 377 


Where a change of beneficiary in a benefit certificate is rati- 
fied by the society, and the money is paid without objection 
to a named trustee, the former beneficiary cannot complain. 
Baker v. Mardy occ ccc ex i sees ns ee ae kee REE Oe as eee 377 


Under secs. 7616, 7619, Rev. St. 1913, a foreign insurance cor- 
poration may be sued in any county of the state in which it has 
property or debts, or may be summoned, or where the cause of 
action or some part thereof arose, or where any contract has 
been violated or is to be performed. Clark v. Bankers Acci- 
Berit T8506 Oisseke each set. asthe Wenig Sa oe, Mat hgh an ase ee 0 381 


In an action on an insurance contract, where the policy was 
issued but not delivered, it was error to exclude the policy 
from evidence. Clark v. Bankers Accident Ins. Co............ 381 


An insurance agent has power to make an oral contract of in- 
surance and agree that the insurance shall be in force after the 
application is signed and the premium paid, in the absence of 
notice that the insurance will not be in force until the appli- 
eation is approved and the policy delivered. Clark v. Bankers 
Accident TNS: C Ose. 9:5.5 eia8s:s aes ie Ret ela te a tt giie cola weve eens hind landed 381 


An oral contract to issue an insurance policy will be presumed 
to intend a policy customarily used for such risk and in such 
amount as may be procured at the rates specified in the appli- 
cation or otherwise published by the insurer. Clark v. Bank- 
ers Accident Ins. Co... . 0. ccc cc ce cece tenet ene teens 381 


In an action on an accident policy, the burden is on the ben- 
eficiary to show that deceased was killed by an accident. 


Clark v. Bankers Accident Ins, Co.......00 00 cc cece eee ence ee OSL 
Evidence held to sustain verdict that deceased was killed by 
anaccident. Clarkv. Bankers Accident Ins. Co.............. 881 


Where a person within the class designated in sec. 94, ch. 43, 
Comp. St. 1911, was named as beneficiary in a benefit certifi- 
cate, and died before the member, the certificate became payable 

to the member’s surviving heirs, and not to his estate. Schnei- 

der v. Modern Woodmen of Americad...... 2... ce cece eee eens 545 


Where the beneficiary named in a benefit certificate died be- 
fore the member, on the death of the member no action could be 
maintained by the administrator of his estate on the certifi- 
cate. Schneider v. Modern Woodmen of America............. 545 


An applicant for insurance who stated that she had not consult- 
ed a physician within seven years held not to have made a false 
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23. 


24, 


27. 


28. 


29. 


30. 


Bl. 


statement, though on one or two occasions she had consulted 
one for minor ailments. Yondav. Royal Neighbors of Ameri- 
COS Seed eRe acine keels CA iat eae aba each Bak sabia. lbvay's Sewanee 


Evidence held not to establish fraud in applicant’s answers con- 
cerning diseases. Yonda v. Royal Neighbors of America.... 


Alleged errors as to a defense based on certain by-laws, where 
there is no competent proof of such by-laws, will not be con- 
sidered. Yondav. Royal Neighbors of America.............. 


. A change in occupation from receiving clerk to foreman, classed 


as more hazardous, held not shown by proof that assured, who 
performed his duties as receiving clerk, was accidentally 
killed while temporarily directing others. Redmond v. United 


- States Health & AccidentIns. Co..... 0. ccc cc cee eee 
26. 


A beneficiary is not estopped by any statement in the proofs 
of death with which she was not identified. Smith v. Royal 
Highlanders: i323 -6..e0d pitts ah we OD eRe Moa ei he eee 


Where there is a conflict of evidence as to the manner in which 
assured came to his death, the verdict will not be disturbed. 
Smith v. Royal Highlanders..........00 0 0c cc cee eee ee 


Where the secretary of a fraternal benefit association ad- 
vanced a month’s dues for a member, and, without the knowl- 
edge of the assured, reimbursed himself out of funds sent to pay 
later dues, the cancelation of the membership for nonpayment 
of dues was void. Cunningham v. Modern brotherhood of 
AM ETIC Wi Ga Rade hee Oe aoe weude aussie gr danke Wyo aieretanete 


That assured, at the time of his application, had ailments other 
than the one causing his death, did not place on the benefi- 
ciary the burden of showing that assured was sound at time of 
application as to the ailment causing his death. Cunning- 
ham v. Modern Brotherhood of America............. 


An incorrect answer in an application, made without intent to 
deceive, will not avoid the policy. Cunningham v. Modern 
Brotherhood of America........0.0.0 00 ccc ccc eee cee eeee 


Where a fraternal benefit association examined an applicant, 
and voluntarily assumed the risk without deception on the 
part of assured, it is liable, though the applicant did not name 
in his application every ailment had nor every physician 
consulted. Cunningham v. Modern Brotherhood of America... 


Intoxicating Liquors. See Damaaegs, 1. 


1. 


Evidence in an action against saloon-keepers for death of 
plaintiff's husband while intoxicated held to sustain verdict 
for plaintiff. Roachv. Wolff... .. 0.62. eee 
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Intoxicating Liquors—Concluded. 


2. 


3. 


The determination of the locality in which a saloon may be 
conducted rests with the licensing board, and ordinarily 
courts can determine only whether the law has been complied 
with as to the facts on which the right to grant a license de- 
pends. Fraserv, Hunter... 0.10... 00.0 cc ce cee 


Evidence held to justify the district court in refusing to set 
asidea saloon license. Fraserv. Hunter........ 00000000006. 


Where plaintiff obtained a liquor license for a designated 
place, and by the city’s permission removed to another loca- 
tion, and the court rescinded such permission, and another had 
procured a license for plaintiff’s former location, held that 
plaintiff, having voluntarily abandoned the original location, 
could not recover the money paid for the license. Simcho 


Judgment. See APPEAL AND Error, 7. Corporations, 5. Mort- 


1. 


2. 


7. 


GaGESs, 2. ReEPLEvIN, 1. 


A right question or fact distinctly put in issue and direct- 
ly determined by a court of competent jurisdiction as a ground 
of recovery cannot be disputed in a subsequent suit between 
the same parties or their privies, though the second suit is 
for a different cause of action. Turner v. Columbia Fire 


A judgment in mandamus is conclusive on the parties thereto 
in another action as to all issues of fact litigated therein. 
Richardson County v. Drainagé District......0.00.000 00 ce ee 


Grantor’s title under a devise, together with his right of sur- 
vivorship, held to have passed by deed to his grantee, to the 
exclusion of a judgment against the grantor. Trudeau v. 
PUB CRE 5% ice date Rew a eselen a 8 EN pcb ache o SAS ASE egy aN CS ED Sync ye SRY Soe 


The district court has jurisdiction after decree and before it 
is complied with, on motion and satisfactory evidence, to cor- 
rect an error in the journal entry thereof. Occidental Build- 
ing & Loan Ass’nv. Adams... .. oc cee 


Evidence held to sustain order refusing to modify decree. 
Occidental Building & Loan Ass’nv. Adams.............5.6. 


Where, in a foreclosure suit, neither the record nor the files 
show publication of notice for constructive service on minor 
heirs, the decree is subject to collateral attack. Vandervort 
Vs HANNE copies oe SO BS ie tal Ses a BO TI Ri Wh hn 


A recital in a judgment that “the court finds that due and 
legal notice of the filing and pendency of the action was given 
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the defendants” will not supply the lack of facts necessary to 
jurisdiction. Vandervort v. Finnell.. 0.0.00... 0 cc cc ces 


8. Where the record in a foreclosure suit against a nonresident 
fails to show that an affidavit for publication was filed and 
there is no affirmative proof thereof, the decree is void, 
notwithstanding a recital of service therein. McKenna ov. 
Pleasant 


9. A judgment against a municipal corporation is equally conclu- 
sive upon the corporation and its taxpayers. Orcutt v. McGin- 


10. Judgment determining irrigation district bonds valid held 
res judicata in a subsequent suit concerning the same issue 
of bonds. Orcuttv. McGinley..... 0.00 eee 


11. A district judge may on his own motion vacate a judgment. 
Douglas County v. Broadwell....... 6 ects 


Jury. 
Where defendant, in a personal injury case, was indemnified by 
a casualty insurance company, held proper for plaintiff’s coun- 
sel to inquire of each juror on his voir dire whether he was 


a stockholder, or agent, or interested in such company. Egner 
v. Curtis, Towle & Paine Co....... cece teen eens 


Justice of the Peace. See Basrarpy, 2, 3. 


When, on appeal from a justice, both parties appear and with- 
out objection file pleadings, it is then too late to object to 
the sufficiency of theappeal bond. Lydickv. Rolfs .......... 


Landlord and Tenant. 


Evidence, in a suit to set aside a lease, held to sustain decree for 
defendant. Karbach Realty Co.v. George & Co...........45. 


Life Estates. 


1. As between the life tenant and the owner of the fee, the life 
tenant should pay all taxes against the land during the con- 
tinuance of his estate. Kingv. Boettcher........ 00.060 e cues 


2. The purchaser of a life estate assumes the payment of taxes 
imposed on his grantor. King v. Boettcher........ 6.0.0.0 2000s 


Limitation of Actions. See Bastarpy, 1. Equity. Mortacaass, 
3. TaxaTION, 7. 


1. An action for fraud must be commenced within four years after 
discovery of the facts constituting fraud, or facts sufficient 
to put a person of ordinary intelligence on inquiry. Coad v. 
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Limitation of Actions—Concluded. 


2. Inasuit to subject certain property to the payment of a judg- 
ment, held that the suit was barred by limitations. Coad »v. 


Lis Pendens. See VENDOR AND PURCHASER, 2. 
Malicious Prosecution. 


Verdict of $1,300 for malicious prosecution held not excessive. 
Bursot 02 Doerr 353. bcs aos ieee a gies hak OF eee OS ee dhe 219 


Mandamus. See JupGMENT, 2. 


-Mandamus will not lie to compel a district judge to set aside 
a temporary injunction which he has power to grant, unless he 
clearly abused his discretion or exceeded his jurisdiction. 
SUED GIAO ore Ss ote 5h oS aaa 6S ROR a a AOE ar ace ae RRR LES 719 


Marriage. 


1. The contract requisite to the creation of the marriage rela- 
tion need not be expressed in any special manner, nor by any 
prescribed form of words, but may be sufficiently evidenced 
by any clear and unambiguous language orconduet. Reynold- 

Son v. Reynoldson.... 0... ee ce teenies 270 


2. Evidence in a suit to annul a marriage held to sustain a ‘ind- 
ing that, when the marriage ceremony was performed, the de- 
fendant was the common-law wife of another. Reynoldson v. 
Reynoldsoni io vos ow eho P is on eS RS RES A We ere hE a 270 


Master and Servant. See Conrracts, 2, 3. 


1. Where a brakeman, without the master’s knowledge or consent 
and in violation of its known rules, operated an engine in 
switching cars, and injured a fellow brakeman, the master held 
notliable. Fredericks v. Chicago& N.W.R. Co............. 27 


Where negligence depends on the reasonableness of a switchyard 
rule, the court should determine the question, if the facts 
are not in dispute; but, if the reasonableness of the rule de- 
pends on conflicting evidence, the court should charge under 
what conditions the rule would be reasonable and leave the 
question to the jury. Wrightv. Chicago, R.I. & P.R.Co..... 87 


iS) 


3. An experienced carpenter, erecting a one-story building, must 
use such means in climbing upon and descending from the build- 
ing as his own judgment may suggest. La Londev. Soderberg. 118 


4, A master is not an insurer, and is only required to use ordi- 
nary care to furnish reasonably safe and suitable tools and 
a reasonably safe place in which to work. La Londe v. Soder- 
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5. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


A master must use reasonable care to furnish reasonably safe 
appliances for the use of his servants. O’Dell»v. Stewart & Co.. 


In an action by an employee for injuries from the breaking of 
a defective plank, held, that the question whether the defect 
was so obvious that plaintiff was guilty of negligence in fail- 
ing to discover it, or so latent that an inspection by defend- 
ant would not have revealed it, was for the jury. O’Dell ». 
SEE WAT EC Obie sessia he ceeeng ates ta6 B's Seesaw Rio SE ee Oe Rome ene ihe 


In an action to recover for death of an employee, the burden 
is on plaintiff to show some act of negligence which was the 


147 


147 


proximate cause of decedent's death by a preponderance of the - 


evidence. Rhinev. Schall Co... 0... ccc ce ce cee 


A servant assumes the ordinary risks incident to the business 
in which heis employed. Rhinev. Schall Co...........000055 


Where, in an action for death of an employee, plaintiff fails 
to show negligence of the employer, the court should direct a 
verdict for defendant. Rhine v. Schall Co......... 0. eee 


Where one employed by the year as a traveling salesman offers 
conditionally to resign his position, but the employer contin- 
ues him in his employment for more than 30 days, employer 
cannot thereafter avail himself of the offer to resign. Nesbit 


Where an employer does not accept a conditional resignation of 
an employee employed by the year, he cannot thereafter dis- 
charge him without responding in damages, unless the employee 
is guilty of subsequent misconduct. Nesbitv. Giblin.......... 


In an action by an employee for a wrongful discharge, evidence 
held to sustain judgment for plaintiff. Nesbit v.Giblin........ 


Evidence in an action for injuries to an engineer on a through 
train held to show that he was engaged in interstate business 
at the time he was injured, and hence entitled to sue under the 
Federal Employers’ Liability Act. ower v. Chicago & N. 


Evidence held sufficient to justify submission of the question 
of defendant’s negligence to the jury. Bower v. Chicago & 


Evidence held not to require submission of the question of 
assumption of risk to the jury. Lower v. Chicago & N. W. R. Co. 


A traveling salesman held not entitled to recover for a month’s 
salary and expenses, where during the month he secretly solic- 
ited business for a rival of defendant. Mattingly ». Mankat- 
lA OU COS seins cat ba ee ee dh dee eT eee wees ee ere 
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17. In an action by an employee for injuries against a street rail- 
way company, it is for the jury to say, under proper instruc- 
tions, whether the acts proved constitute actionable negligence. 
Nelson v. Omaha & C. B. Street BR. Co... cece cece eens 


Mechanics’ Liens. 


1. A mechanic’s lien takes precedence of a mortgage executed and 
recorded after the first delivery of material at the premises. 
Cady Lumber Co. v. Miles... 6... ce ene 


2. Where the first load of material was used to construct a tem- 
porary structure occupied by the owner, but was afterward 
used in completing the dwelling, as was agreed on between the 
owner and the materialman, held that the materialman’s lien 
was superior to that of a mortgage subsequently executed 
and recorded. Cady Lumber Co. v. Miles.........0 00000005 


3. A mortgagee who takes a mortgage with notice that a material- 
man has commenced to furnish lumber for the erection of a 
dwelling on the premises is estopped to claim that his lien 
is superior to that of the materialman. Cady Lumber Co. v. 


4. Statement of lien for stone used in a building held too indef- 
inite to authorize a materialman’s lien. Consolidated Stone 
Gown. Union Bo Rec ec ccic i a eu aa ba Pa ee baw 


Mortgages. See Mrecranics’ Liens, 1-3. 


1. A foreclosure sale of Jand conveys only the interest of the 
mortgagor, though the purchaser supposes he is ane the 
whole title. Vandervort v. Finnell.. asi cata. Se weed 


2. A foreclosure decree is not a et oe within sec. 482 of the 
code, and does not become dormant by failure to issue an order 
- of sale within five years. St. Paul Harvester Works ». Huck- 


3. Where a mortgagee purchases uninclosed land at foreclosure 
sale and takes such possession as its condition will permit, and 
his title under the foreclosure fails, he becomes a mortga~- 
gee in possession, and limitations will not run against the 
lien of his mortgage. McKennav. Pleasant..........00.0005 


Municipal Corporations. 


1, Evidence in an action for injuries from stumbling over a pile 
of dirt on a sidewalk held to sustain verdict for defendants. 
Mustev. Ad@Ms soo cui cs ho Seen eee A ee Ek ba ee adn 


2. In an action against a contractor for injuries received from 
a spike driven in a sidewalk, evidence held to support verdict 
for plaintiff. Cole v. Gerstenberger... 2.00.6 ccc cee 
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3. 


Three red lights in a street, two a block apart and one between, 
do not, as a matter of law, warn a pedestrian in the night, 
when the ground is covered with snow, that there is a contin- 
uous embankment along the block. Meck v. Nebraska Tele- 
DRONE CO. sesh: iis iain delcsevhce gyasdveta bev! shencela le Gab ete Fos RES GeATOs, ho aye eee 


Where public authorities attempt to open a street, claiming ded- 
ication by the owner, the burden is on them to prove such ded- 
ication. Edwards. Gill... ccc ete ewan 


Evidence held insufficient to prove dedication of land for a 
street. Edwards v. Gill... 0. ccc cece cece nnes 


The construction of temporary walks on unimproved streets is 
governed by sec. 5112, Rev. St. 1913, and not by sec. 5110, re- 
quiring a petition of three-fifths of the resident property own- 
ers for construction of walks. Gibson». Troupe.............. 


A village ordinance requiring the construction of a temporary 
sidewalk on an unimproved street, held not an ordinance of 
a general or permanent nature which must be read on three 
different de Se to sec. 5154, Rev. St. 1913. Gibson v. 
Troupe.. Bee ieys Be etd celta erahuatec etre ines Saesttd Rehan o's 


Sec. 5011, Rev. St. 1913, requiring an estimate of cost by the 
city engineer before sidewalks are constructed, does net apply 
toavillage. Gibsonv. Troupe........ ccc cece cee eae eeee 


Negligence. See Evipence, 10. Hosprirats. Master ann SEery~ 


ANT. MunicipaL CorporaTions, 3. RarLroaps. STREET 
Raitways. TELEGRAPHS AND TELEPHONES, 2, 3. 


Negligence is failure to do what reasonable and prudent per- 


sons would ordinarily have done under the circumstances, or do- 
ing what they would not havedone. Nelson». Omaha & C. B. 
bre el Be CO sire eiscencacn ease agra ioe gona aed AE UE cago ated Ee Sea des Wane cae 


Newspapers. See Drains, 5,6. Taxation, 8. 


Nuisance. See ConstirutTionaL Law, 7. 


1. 


2. 


The legislature may confer on private individuals the aca to 
sue to abate a public nuisance. State v. Fanning.. 


Under secs. 8779, 8781, Rev. St. 1913, a building declared to 
be a nuisance because used for immoral purposes should be 
closed for all purposes, unless a bond to release same be given 
as provided in sec. 8781. Statev. Fanning...........0....005 


That part of a decree under secs. 8775-8782, Rev. St. 1913, de- 
elaring certain property a public nuisance, and enjoining the 
owner and occupant thereof from further illegal acts, from 
which no appeal is taken, is final, as to the existence of the 
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nuisance, on appeal from other provisions of the decree. State 
OL FONG sc bees ayes Beak we OR OB oes Gee ac weds 


4. Where, in a proceeding for an injunction and to abate a nui- 
ance under secs. 8775-8782, Rev. St. 1913, it appears that 
persons not parties to the suit owned the furniture in the build- 
ing, the court cannot order the furniture to be removed and 
sold. Statev. Fanning..... 0... cece nent teens 


Officers. 


1. Where an officer performs an act in the exercise of his office 
which it is his plain duty to perform, his motives cannot be 
questioned in an action for damages. DeBoltv. McBrien.... 


2. Public officers may ordinarily ratify such acts as they could 
have authorized. Mizenv. Adams County.... 6... 00.000 cee 


Parties. See Corporations, 6. 


Where, in an action by the indorsee of a note against the maker, 
the maker answers that the note was transferred without con- 
sideration, the payee held properly impleaded. Farmers « 
Merchants Bank v. Vale... ccc ccc ccc ce ce eee teens 


Partnership. 


Evidence held insufficient to prove a partnership. Donahue 
Os, TL ONIGHEN 3h h5 Foo ed Teed mts Rd Sse ee 4 wea, al Pee teae ae he 


Physicians and Surgeons. 


1. A physician not connected with a hospital, who treats a pa- 
tient therein, is not liable for negligence of nurses or internes, 
if he has no connection with any negligent act. Broz v. Omaha 
Maternity & General Hospital Ass’n.... 2.0.0. eee eee 


2. Information held to charge the crime of practicing medicine as 
defined by sec. 2724, Rev. St.1913. Harvey v. State.......... 


38. It is unlawful to treat professionally and attempt to heal an- 
other by manipulation without a license from the state board 
ofhealth. Harvey v. State... 6... cee tees 


4. In a prosecution for practicing medicine without a license, 
every treatment constitutes a separate offense. Aarvey v. 


Pleading. See APPEAL aND Error, 5. 


1. Matter of defense not pleaded nor in issue in the county court 
will be stricken from the answer in the district court. Fair- 
banks, Morse & Co.v. Austin. ... 0... c ccc tee eee 


2. Petition. in an action by a county supervisor for services 
rendered from the time his term would have expired until his 
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successor qualified, held to state a cause of action. Kerr v. 
Adams Count ioc. wviie dod ehh ips bea oR AR APA ARE 


3. A petition first attacked in the supreme court as not stating 
a cause of action will be liberally construed. Burgeson v. 
IS CRUZ see os oe sete ha Gik 4 ene tsboaTauBal tale iar bes inte HE ers gar a8 


4. In an action on contract, an amended petition held to plead the 
same cause of action, though it alleges a different breach of 
the same contract. Trinidad Asphalt Mfg. Co. v. Buckstaff 
Brose MGs COs. scstsiodie gage oh ek wd Bibs Ee ara SE a 


5. Refusal to allow amendment of answer held error. Zancanella 
v. Omaha & C. B. Street BR. Co... oc cc nee tees 


6. Error cannot be predicated on the allowance of an amendment 
to a petition, in absence of abuse of discretion. Rawlins v. 


Principal and Agent. See Insurance, 16. 


1. Where a master directed his physician to care for an injured 
employee, and the physician took him to a hospital and told 
the authorities that the master would pay the bill, Aeld that 
the master was bound by the acts of hisagent. Omaha General 
Flospital vo. Slrehlow.. 2... oc te tte ten eae 


2. The acts of a self-constituted agent may be ratified by the one 
for whom such agent has assumed to act, as of the date when the 
acts were performed. Schneider v. Modern Woodmen of Amer- 
BOD sia sei 8 Rie a Rad Bea TREE PEARS: RRR SOEs, Poe ER ae 


Process. 


1. Where the payee is impleaded in an action by the indorsee of 
a note against the maker, summons may issue to the county in 
which the payee resides. Farmers & Merchants Gank v. 


2. Service of summons on defendant by leaving a copy with defend- 
ant’s wife, who was near the house, held service at his usu- 
al place of residence, as provided by sec. 69 of the code. Bur- 
SOM Wi DOCTR A cieace ote Dae d Set lcd Slade acute wih Oak hace ed Danette 38 3 


3. Publication of summons against a nonresident landowner is 

void, unless an affidavit for service has been filed. McKenna 

D2 PLCABANES ines oss Wie Bile eee NON alas a aie Elbe Raley lacd decd, wea 
Quieting Title. 

1. In a suit to quiet title, plaintiff must succeed only on the 

strength of hisown title. Stull v. Goold.... 0... eee ee 


2. Ina suit to declare a trust in land and to quiet title, the bur- 
den is on plaintiff to affirmatively establish an equitable title 
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in himself, and, if he fail to do so, the nature or the existence 
of any title in defendant isimmaterial. Stullv.Goold......... 263 


3. Where plaintiff failed to establish his title as against a deed 
to defendant by the receiver of a trust company, and defendant 
was shown to have taken possession under the deed, plaintiff 
could notrecover. Stull v. Goold......... 0... cece ee es 268 


Railroads. See Carriers. Dratins, 1-3. Master anpd Servant, 
1,2. Srate RatLway ComMISSION. 


1. Sec. 7, art. VIII, ch. 72, Comp. St. 1911, providing for a direct 
appeal from an order of the state railway commission to the su- 
preme court, is special in its nature, is to be strictly construed, 
and governs as to procedure on appeal. Hill v. Union P. R. 

Cf a eee eer te) igeb racdcedl Meare lanes Man Thu ¢din htuent Wd deycnMeytiaeat satay 205 


2. An order of the state railway commission will be affirmed, 
unless there was prejudicial error in the hearing before the 
commission, or it exceeded its powers, or the order is unrea- 
sonableorunjust. AHillv. Union P. R. Co.................. 205 


3. Evidence held insufficient to require a reversal of an order 
of the state railway commission requiring the Union Pacific 
Railroad Company to construct a depot and install an agent at _ 
acounty seatonitsroad. Hillv. Union P. R. Co............ 205 


4, In an action for the killing of cattle, held that the evidence 
showed that the cattle entered defendant’s right of way 
through a defective fence, thus rendering the company liable. 
Kreycikv. Chicago & N.W.R. C0... oc nee 412 


5. The term ‘through trains’ means trains running through a divi- 
sion from one terminal point to the other. Bower v. Chicago 
ON Wii Re CO eck ie a FEA Sa aE a 419 


6. That employees of a railroad company know that persons are in 
the habit of walking along the right of way, and do not forbid 
them, will not constitute an invitation to use the right of way. 
Wanderholm v. Chicago, B. &Q. R. Co... ccc cece es 164 


7. Running a train behind time, or on a track ordinarily used by 
trains running in the opposite direction, does not constitute 
negligence. ‘#anderholmv. Chicago, B. & Q. BR. Co.......... 764 


8. A person walking along a right of way assumes the risk of acci- 
dent from the ordinary transaction of the company’s business. 
Wanderholm v. Chicago, BP. &Q. R. C0... 66. eee cee 764 


9. That the fireman did not see deceased before he was struck 
by the engine is not proof that he was neglecting his duty or 
that the defendant company was guilty of negligence which was 
the proximate cause of the accident. Wanderholm v. Chicago, 
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10. An instruction that there was no evidence that defendant failed 
to give warning, and that it had the right to operate its west- 
bound trains on either of two tracks, held proper. Wander- 
holm v. Chicago, B. &Q. BR. Co... ccc ccc cc cece cee een eees 


Rape. See Criminau Law, 5, 6. 


1. The defendant cannot be convicted of rape on the wholly unsup- 
ported testimony of the person against whom the crime was 
committed. Dawson v. Slale...... ccc cect nce eens 


2. Where the person assaulted testifies positively to the facts con- 
stituting the crime of rape, other evidence of opportunity and 
disposition will constitute sufficient corroboration. Dawson 
Ue Stale: Seco eine wits eine eee Ree eee Ok Daas ae es 


3. Evidence held to sustain a finding that defendant planned the 
opportunity with the intention of committing the crime 
charged. Dawson. Sidie....... cc ccc cece ee nes 


4. The crime of rape on a girl under 15 years of age includes the 
crime of assault with intent tocommitrape. Dawson v. State.. 


5. Evidence justifying a conviction of rape will sustain a con- 
“ -vietion of assault with intent to commit rape. Dawson ». 


Recognizances. See Bastarpy, 4. 
Replevin. 


J. Where a demurrer has been sustained to a petition in replevin, 
the parties may stipulate the value of the property and the 
damages sustained by defendant, so as to give the court juris- 
diction to render judgment in accordance with the stipulation. 
Pranceé vs Dar ktticciccc done Riv ive taba 8 hoe eb wh pees 


2.. An execution creditor cannot maintain replevin to recover pos- 
session of property released from execution as exempt. France 


* Sales. 


Petition, in an action for breach of contract for sale of goods, 
held not demurrable. Serhant v. Gooch Milling & Elevator 


Schools and School Districts. Seo ADVERSE Possession, 2. Con- 
STITUTIONAL Law, 8. 


Sheriffs. See Counties anp County Orricers, 4. 


1,. A sheriff who performs the duty of jailer is entitled to the 
compensation provided therefor. Jlerv. Merrick County...... 
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2. Where a sheriff is required by a resolution of the county board 
to occupy rooms in the county jail and to pay $50 a year for 
fuel and light, he is not liable to the county for rent. Iler », 
Merrick: County ccc cose sca oe 4a eles CER hea Clee oo ee 114 


Specific Performance. 


1. A court of equity will exercise a sound discretion in dispos- 
ing of a case involving the specific performance of a contract. 
Thomas v. Shonsey..... 0. ccc ccc cnc nc aecccusceeceteuceees 318 


2. Where plaintiff had performed a contract for exchange of prop-~ 
erties and defendant had partly performed, held that defend- 
ant’s refusal to aid in the mutual invoice of a stock of goods, 
lumber and coal would not deprive plaintiff of specific perform- 
ance. Waldov. Lockard........ 0.0... ccc eee een ee 499 


8. Where both parties have substantially complied with a con- 
tract for exchange of properties, equity may decree specific per- 
formance. Waldov. Lockard..........0 0 ccc cee cc ee eens 490: 


4. Where lands were to be exchanged subject to certain mortgages 
and proper deeds were placed in escrow, the fact that the mort- 
gages were not referred to in the written contract is no defense _ 
to a suit for specific performance. Waldov. Lockard.......... 490 


State Railway Commission. See Carriers, 1-3. CoNsTITUTIONAL 
Law, 11. Corporations, 14, 15. Courts. Rar~roaps, 1-3. 
Srreet Rariways, 1, 2, 12. TELEGRAPHS AND TELE- 
PHONES, lL. 


1. The constitutional amendment (Const., art. V, sec. 19a) creat- 
ing the state railway commission, and ch. 90, laws 1907, enact- 
ed pursuant thereto, confer administrative and judicial powers 
on the commission in addition to its legislative powers. 2 oop- 
er Telephone Co.v. Nebraska Telephone Co..........0 cee eeu 245 


2. The state railway commission has jurisdiction, under ch. 79, 
laws 1913, to order physical connection of telephone lines and 
exchanges, and, if the parties fail to agree, to prescribe the 
terms and conditions of such connection, and to apportion the 
expense. Hooper Telephone Co. v. Nebraska Telephone Co.. 245 


3. Orders of the state railway commission are presumed to be with- 
in the power conferred on it, and will not be reversed on ap- 
peal, unless it appears affirmatively from the record that 
there is error prejudicial to the party complaining or that 
the commission has exceeded its powers. Hooper Telephone 
Co.v. Nebraska Telephone Co..... 0... ccc cee eens 245 


4. When appeal is taken to the supreme court from an order of 
the state railway commission and the proper bond is given, such 
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order becomes final when approved by the court, but the reme- 
dies by injunction and mandamus authorized by subd. e, sec. 5, 
ch. 90, laws 1907, are not superseded by such orders. Hooper 
Telephone Co. v. Nebraska Telephone Co.... 0.0.0.0 ee ee 


Appeals from orders of the state railway commission directly to 
the supreme court, under sec. 7, ch. 90, laws 1907, as amended 
by ch. 94, laws 1911, are determined as appeals from the dis- 
trict court in a case tried by jury, and will not bereversed unless 
it affirmatively appears from the record that they are clearly 
wrong. Byington». Chicago, RI. d& PLR. Co... ce ee eee 


Statute of Frauds. See Trusts, 1, 3. 


1. 


The written memorandum required by the statute of frauds 
(Rev. St. 1913, sec. 2631) may consist of letters between the 
parties. Herman Bros. Co.v. Wacker...........0 000.0 cue 


Where several writings are relied on as a memorandum re- 
quired by the statute of frauds (Rev. St. 1913, sec. 2631), it is 
not essential that each writing be signed by the party sought to 
be charged, but the relation between the writings must appear 
on their face, and cannot be established by parol evidence. 
Herman Bros. Co.v. Wacker... 0... cc cc cee eens 


Where a merchant by letter requested a cancelation of certain 
items in an unsigned order, and the request; was acceded to, 
and after correspondence he insisted by letter on a cancela- 
tion of the whole order, held that there was a sufficient acknowl- 
edgment in writing of the making of the order to take it out 
of the statute of frauds. Herman Bros. Co. v. Wacker......... 


The written memorandum of a contract for the sale of goods is 
sufficient if signed only by the party to be charged. Serhant 
v. Gooch Milling &: Elevator Co... 0. ee eee eee 


A signed acceptance of an order for goods held a sufficient mem- 
orandum of sale under sec. 2631, Rev. St. 1918. McCaffrey 
Bros. Co.v. Hart-Williams Coal Co... .. cece cece te eens 


Statutes. See ConstriturTionaL Law. 


1. 


3. 


Under sec. 2335, Rev. St. 1913, the full text of an act need not 
be printed on the face of the referendum petition if the ref- 
erendum is sought as to the entireact. Aartlingv. Wait....... 


Where a portion of an act is to be submitted for a referendum, 
such portion must be printed on the referendum petition. 
Bar tlang 0 Wt sao 5i 55 capa. do cherens selene: G8 OS HG oye ara de Rie Miwa apes 


Under sec. lc, art. III of the constitution, an appropriation for 
maintaining the national guard of Nebraska cannot be made 
thesubjectofareferendum. Bartlingv. Wait............... 


245 


584 


102 


102 


102 


754 


. 774 


532 


532 


532 


96 NEB. ] INDEX. 


Statutes—Concluded. 


4, 


An appropriation to erect a building for a memorial armory, 
not being an “‘expense’”’ under sec. Ic, art. III of the constitu- 
tion, may be made the subject of a referendum. Sartling v. 


That part of ch. 53, laws 1907, providing for letting contract to 
feed prisoners in counties having more than 100,000 popula- 
tion, held unconstitutional, and an inducement to the passage 
of the act rendering the whole act unconstitutional. Mc- 
Shane v. Douglas County... 0.00.60 cc eee te eens 


In construing a statute, effect should be given to the legis- 
lativeintent. Statev. Omaha & C. B. Street R. Co...... fe docs 


Where the language of an act is abmiguous, resort may be had 
to the history of its passage to determine its meaning. State 
v. Omaha & C. B. Street R. Co... cc ce eee 


Street Railways. See Carrinrs, 7. Master AND SERVANT, 17. 


1. 


The state railway commission has jurisdiction to regulate the 
services of the street railways of the city of Lincoln. Herpol- 
sheimer Co. v. Lincoln Traction Co... 0... 0... c cc ees 


Where a street railway company is operating its railway on 
certain streets under a city franchise, it will be enjoined 
from abandoning such service without first obtaining authority 
so to do from the state railway commission. Herpolsheimer 
Co.v. Lincoln Traction Co... 0... cece teens 


In operating a motor car and heavy trailer on public streets, 
a street car company must use the same degree of care with re- 
spect to equipment with safety appliances as is usual in the 
operation of passenger cars. Gross v. Omaha & C. 48. Street 


An instruction that it was the motorman’s duty “to employ all 
means at hand to avoid the collision’”’ held not erroneous, in 
view of other instructions. (Gross v. Omaha & C. 8. Street R. 


A street car company ordinarily is not liable for accidents re- 
sulting from horses becoming frightened by the usual operation 
oficscars. “ross v. Omaha & C. 8B. Street R. Co............. 


Where a motorman fails to act in the manner that a person of 
ordinary prudence would have acted after discovering that a 
horse has become frightened by the street car, and damage re- 
sults, the company is liable. Gross v. Omaha & C. B. Street 
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7. 


10. 


11. 


12, 


Where the evidence was conflicting, held that the question of 
negligence was for the jury. Gross v. Omaha & C. 6. Street 


Whether defendant was negligent in failing to provide a motor 
ear with a fender held a question for the jury. Gross v. Omaha 
GuBoStreel Bei CO sioi5i55. bie bol bee etcease bh setters bee? OLS ei 


Evidence, in an action for injuries from being struck by a 
street car, held insufficient to support judgment for plain- 
tiff. Saccav. Omaha & C. B. Street R. Co..... ce cece 


Plaintiff’s evidence that he did not see an approaching street 
car because of darkness and the absence of a headlight, and 
on stepping on the track he was struck, and that afterwards 
he saw the car about two blocks distant, held so inconsistent 
as to have no probative force. Zancanellav. Omaha & C. B. 
UP CEE PR CO siz, srsascnsn g 5b Sasol AE SS sara GW at waste Dee 


Evidence held insufficient to prove that defendant’s negli- 
gence was the proximate cause of plaintiff’s injuries. Zancan- 
ellav. Omaha & C.B. Street R. Co............. 


The words “railroad” and “railway” as used in the physical 
valuation act (laws 1909, ch. 107) held not to include street rail- 
ways. Statev. Omaha « C.B. Street R. Co............ 00.008 


Subrogation. 


Where an agent paid taxes under a mistake of fact which dis- 


charged a lien on real estate, equity will direct repayment 
or the preservation of the lien in favor of the person making 
thepayment. Leev. Newell.... 0.0... ccc ccc ee eee ee 


Taxation. See ConstirutionaL Law, 8. Drains, 11. Lire Es- 


1. 


2. 


3. 


TATES. SUBROGATION. 


Where, in a suit to redeem from a tax sale, the petition fails 
to allege payment of taxes for the year preceding the suit, 
but subsequently an amended petition is filed which alleges 
such payment, the laches of plaintiff in paying the same will 
not defeat hisaction. Myersv. Musser........... 0.0 cece 


The ‘‘Scavenger Act’”’ should receive a liberal construction in 
favor of an owner seeking to redeem from a tax sale, and he 
should be allowed to redeem where full compliance with the 
statute has not been observed. Kingv. Boettcher............ 


Notice of expiration of the time of redemption from tax sale 
must be given before expiration of the time to redeem. King 
O.? BOCU CRE. 5 oo goin ae aba Sv alla Bask al aan Sejs aidle MEER ake 
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4. 


The rights of a purchaser at tax sale and of the owner are de- 
termined by the law existing at the time of the sale, and not 
by a law enacted subsequent to the sale and prior to the appli- 
cation forataxdeed. Wellsv. Bloom.......... 0... cece ee 


The rights of parties to a suit to quiet title against a tax deed 
held determinable under the revenue law of 1901 (Comp. St. 
1901, ch. 77, art. I), which was in force at the time of the tax 
sale. Wellsv. Bloom. ........ 00 ccc ec cee ce tee ee ene 


A tax deed issued in 1904, on a tax sale certificate issued on 
a tax sale made in 1902, without a previous compliance by the 
purchaser with sec. 124, art. I, ch. 77, Comp. St. 1901, held 
void. Wellsv. Bloom....... 0.00.0 ccc ccc ccc te cece 


The owner of land sold at tax sale may proceed at any time 
within ten years to quiet his title against a void tax deed and 
toredeem. Wellsv. Bloom... ...... 0... ccc eee 


Evidence, in an action to recover for publication of notices 
under the scavenger act, held to sustain verdict for plaintiff. 
Miles v. Holt County... 0.0000 eee “ened 


Water-works used to supply the inhabitants of a city and its 
suburban territory with water are exempt from taxation under 
sec. 2, art. [X of the constitution. City of Omaha v. Douglas 


Telegraphs and Telephones. See Constirutionat Law, 10. State 


1. 


Trial. 


Rattway Commission, 2. 


Evidence held insufficient to show that an order of the state 
railway commission requiring physical connection between cer- 
tain telephone systems was impracticable or incapable of exe- 
cution, or that the commission exceeded its powers, Hooper 
Telephone Co.v. Nebraska Telephone Co............0000 aes 


A telephone company making excavations in public streets 
must conform to city ordinances requiring guards, signals and 
barricades for the protection of the public, and failure so to do 
is evidence of negligence. Meck». Nebraska Telephone Co.... 


Where a pedestrian fell from an embankment in a street and was 
run over by a street car, whether there was negligence of de- 
fendant telephone company in permitting the embankment to 
remain longer than necessary and in failing to furnish proper 
guards, held questions for the jury. Meck v. Nebraska Tele- 
DRONE COs ccctsce- taco ee aa PA ease oda dru cuoee Wie Povtes e Bade Miata Gre weed 


See APPEAL AND Error, Carriers, 4,6. Criminau Law. 
Damaces, 4,5. Evipence, 2, 4. Hospirats, 5,6. Hus- 
BAND aND Wirr, 1. Master anp Servant, 2, 6, 9, 14, 
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10. 


ll. 


13. 


15,17. Raruroanps, 10. Street Ramwways, 4, 7, 8. TEL- 
EGRAPHS AND TELEPHONES, 3. WATERS, 4. 


In a personal injury ease, held proper to inquire of a witness 
who treated plaintiff whether he was employed by an insurance 
company which had indemnified the defendant employer. 
Eigner v. Curtis, Towle & Paine Co... 6... ccc cece cee 18 


Statements by counsel in argument, to which exception was 
sustained and the jury admonished, held not ground for rever- 
sal. Egnerv. Curtis, Towle & Paine Co.... 00.2... 0... ce eee 18 


Certain conduct and statements of counsel in argument held 
not so clearly outside the scope of legitimate argument that it 
was error for the court to refuse to prevent it. Roach». Wolff. 43 


Where counsel makes statements outside the evidence, there is 
erdinarily no prejudicial error, if the court at once sustains 
an objection thereto. Smithv. Royal Pighlanders............ 790 


Refusal of request for specific findings, after entry of judgment, 
is not ground forreversal. Austin». Diffendaffer............ TAT 


The probative effect of mortality tables is a question for the 
jury. Brozv. Omaha Maternity & General Hospital Ass’n.... 648 


Where there is no conflict in the evidence, the court should 
direct a verdict. Ilerv. Merrick County...........0. 20000005 114 


Where both parties at the close of the evidence request a peremp- 
tory instruction, the court may pronounce judgment without 
submitting issues of fact to the jury. Fairbanks, Morse & 
COL AAUBIN oo ois Boa ie ek acd, os etch eae REE m 137 


An instruction not in accord with the facts and not applicable 
to the evidence held properly refused. Nesbit v. Giblin........ 369 


Refusal of requested instructions held proper, where the in- 
structions given included the matters suggested by the reques- 
ted instructions. Cole v. Gerstenberger........ 0.0 eee 451 


Where there is evidence to sustain a verdict for plaintiff, a 
motion for a directed verdict for defendant is properly over- 
ruled. Smithv. Royal Highlanders......... 0.00000 cece aes 790 


Instructions should not be incumbered by recital of unneces- 
sary pleadings, or admitted or immaterial facts, or by ref- 
erence to uncontradicted evidence. Lang v. Omaha & C. B. 
Street, By .COs cic biden gion oe Vn wh 4g ee a eked Ma RG HE ae ORR 740 


Instructions should simplify the questions to be determined by 
excluding extraneous matter. Lang v. Omaha & C. B. Street 
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14. 


If instructions, construed as a whole, state the law correctly 
they are sufficient, thouzh one or more of them, considered 
separately, may be subject to criticism. Cunningham v. Mod- 
ern Brotherhood of America 


Trusts. 


1. 


A parol agreement, made at the time of executing a deed, that 
the grantee shall hold the title to property in trust for the 
grantor, and when sold pay the proceeds to him, the grantor 
retaining possession and collecting the rents, is not within 
the statute of frauds. Dollv. Doll........ 000 oe ee . 185 


Where one buys real estate and takes the title in the name of 
another, the grantee holds the property in trust for the pur- 
chaser. Dolly. Doll... ccc eee te teens 185 


Where one buys real estate in the name of another, the trust 
created is a resulting trust, not affected by the statute of 
frauds. Dollv. Doll... 00. cc cece eee eee 185 


Where a named trustee has collected the money due on an 
insurance certificate, he must distribute it according to the 
terms ofthetrust. Bakerv. Hardy...... 0... ccc ccc cece cece 377 


Vendor and Purchaser. See B1Lts anv Notes, 1, 2. 


1. 


Evidence in an action to recover remainder of purchase price 
of land held to sustain verdict for plaintiff. Daveyv. Curry.... 41 


One purchasing land with knowledge that a suit is pending to 
establish a tax lien thereon takes subject to the suit. Lee v. 
IN 6 WOll sea Sasso: ahaa ite Satan te ear ee aon ck ote w oly bok et eee GENE a Baas Solace ais 209 


All persons claiming an interest in or lien upon real estate 
must take notice of recitations in a duly recorded deed in 
the chain of title of their grantor. King v. Boettcher.......... 319 


The vendor must ordinarily tender a deed conveying merchant- 
able title before the purchaser can be required to pay the pur- 
chase price. Adlerv. Kohn..... 0... ccc ccc cee eens 346 


Where a part of the price of land has been deposited in escrow 
to be paid on delivery of a deed conveying a merchantable 
title, the vendor cannot claim a forfeiture until such deed has 
been tendered. Adlerv. Kohn... 00... ccc ccc cnc ee eens 346 


. Where a vendor fails to deliver a deed and reseinds the con- 


tract with the purchaser’s consent, he cannot ordinarily recov- 
er purchase money inescrow. Adlerv. Kohn................ 346 


After rescission with the purchaser’s consent, the vendor can- 
not tender a deed and sue for the purchase money in escrow. 
Adler VeTRORN se ilecirs Sxsw Banded Syl ee tere ROG Coc ahareens SE Leal asodee 346 
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8. In a suit to rescind and recover the purchase price for fail- 
ure to furnish an abstract showing good title, held that the 
burden was on plaintiff to show that the abstract furnished 
did not show a marketable title. Petersonv. Hultz........... 406 


9. Where a person is under no disability, and has an opportunity 
to investigate property offered in exchange, and makes a con- 
tract of exchange, he cannot rescind on the ground that the 
property he gave was of greater value than that he received, 
LOWERS 0 ROU Es vice ook 8 Seduetd anc gad bee GER wea ctw BN Rad aonb atere 460 


10. Material misrepresentations in description of property by the 
vendor, relied on by the purchaser, will authorize setting 
aside a contract for the sale of land. Busheev. Keller........ 736 


11. Material misrepresentation of quality or condition of land 
is ground for rescission, where made under circumstances justi- 
fying the purchaser in relying thereon. Rawlins v. Myers.... 819 


12. A false representation as to the character, location, and value 
of land, made under circumstances justifying the purchaser 
in relying thereon, is ground for rescission. Rawlins »v. 


Venue. See Corporations, 4. InsunctTion, 4. INsuRANCE, 14. 
Waters. 


1. Injunction will not lie to restrain the construction of drain- 
age ditches, where the evidence does not clearly show that the 
water drained will flow on plaintiff’s land. O’ Kieffe v. Chica- 
90; BGO. Re CO a ceiee er ag btgne i Gage ae wh belts 518 


2. Injunction is a proper remedy to prevent the unlawful discharge 
of surface water on land. O’ Kieffe v. Chicago, B. & Q. R. Co. 518 


3. Irrigation district bonds authorized to be sold to the high- 
est bidder, the proceeds to be used for construction work, 
held not rendered invalid because of delivery directly to a 
contractor in payment for work. Orcutt v. McGinley........ 619 


4, In an action for damages from flood waters, evidence held to 
require a directed verdict for defendant. Alt v. Chicago, B. 
MAD TRE. COs wars tndcate aces PUNE a Bah h aia tesla: a sates aoa eee ae 714 
Wills. 
1. Where a will authorized the executor to sell land in Alabama 
and invest the proceeds elsewhere, and the land was sold and 
the proceeds invested in Nebraska, the conditions of the will 


touching the right of survivorship between remaindermen will 
be applied to the land purchased. King v. Boettcher........ 319 
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2. A residuary clause of a will held too indefinite for enforce- 
ment. Kepleyv. Caldwell...... 2.000. 0c ccc cc cece eee ee ee C48 


Witnesses. See Criminat Law, 7. Tria, 1. 


1. In an action against saloon-keepers for death by violence while 
intoxicated, certain evidence as to decedent’s identity held 
admissible. Roach v. Wolff......... h acigsutavkidmene ceeds cs. ereeilareahe 43 


2. Questions propounded on cross-examination to the wife as toa 
conversation with her husband and relative to her evidence 
on direct examination held not objectionable as calling for 
a confidential communication, Whittier v. Wenner.......... 228 


